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PEEFACE. 


As  to  the  necessity  created  by  the  erection  of  the  Court  of 
Probate  in  England  for  a  book  on  Practice  and  Procedure,  it 
was  said,  (a)  that  for  the  guidance  of  the  practitioner,  there  was 
then (1857) only  the  "Ecclesiastical  Practice"  of  Mr. Coote, which 
was  little  more  than  a  collection  of  forms,  and  the  article  "Prac- 
tice  "  in  Bums'  "  Ecclesiastical  Law."  This  remark  might  have 
been,  with  slight  qualification,  extended  to  this  Province  when 
the  Surrogate  Courts  Act  was  passed,  1858. 

During  the  twenty-two  years  which  have  elapsed  several 
works  have  been  published  in  England  upon  the  subject,  but 
none  directly  applicable  or  adapted  to  the  state  of  the  law  and 
practice  in  this  Province. 

General  Rules  and  Orders  of  the  Surrogate  Courts  of  Ontario 
were  made  by  the  Judges  appointed  imder  the  14th  section  of 
"  The  Surrogate  Courts  Act,  1858,"  which  have  since  continued 
to  be  the  Rules  regulating  the  procedure  and  practice  in  those 
courts  in  the  matters  to  which  they  relate.  But  these  rules  are 
applicable  to  cormaon  form  business  only,  leaving  the  practice, 
forms,  and  procedure  in  contentious  husi/nesa  improvided  for. 

The  32nd  Section  of  the  Act,  however,  enacts  that  unless 
otherwise  provided  for  by  this  Act,  or  by  the  Rules  or  Orders 
respecting  Surrogate  Courts  theretofore  enforced  or  there- 
after to  be  made  under  the  Act,  the  practice  of  the  said  several 
Surrogate  Courts  shall,  so  far  as  the  circumstances  of  the  case 
will  admit,  he  according  to  the  practice  in  Her  Majesti/s  Court 

(a)  D.  ft  B.  p.  1. 
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of  Probate  in  England,  as  it  stood  on  tJie  oth  December^  1859  ; 
a  similar  general  rule  being  provided  in  Sections  47  and  52 
regarding  matters  there  mentioned. 

Under  these  statutory  provisions  part  of  the  practice  of  the 
English  Court  of  Probate  has,  in  the  coui-se  of  years,  become 
settled  practice  in  the  Surrogate  Courts  of  this  Province ;  and 
in  describing  that  of  our  own  Courts,  and  the  extent  to  which 
it  follows  the  former,  constant  reference  is,  in  the  present  trea- 
tise, made  to  the  English  practice.  For  the  purpose  also  of 
showing  the  correspondence  between  our  own  and  the  English 
practice  and  procedure  as  they  existed  at  the  date  mentioned, 
reference  is  frequently  made  not  only  to  the  Reports,  but  to 
standard*English  works,  in  which  the  similar  practice  of  the 
English  Court  of  Probate  may  be  found  described,  amongst 
others,  to  the  valuable  treatises  of  Mr.  Coote  on  the  Common 
Form  Practice  of  the  Court  of  Probate,  and  of  Messrs.  Coott* 
and  Tristram  on  the  Pi-actice  in  Contentious  Business,  in  their 
several  editions,  the  former  being  fully  recognised  as  author- 
ity by  the  English  Court  in  matters  of  practice  (a) ;  and  to  the 
works  of  Messrs.  Dodd  and  Brooks,  Horsey,  Browne,  and  othur 
learned  authors,  relating  to  the  subject  in  hand. 

Uniformity  of  practice  in  the  several  Surrogate  Courts  of  the 
Province,  it  was  thought,  might  safely  be  assumed  ;  and  where 
Surrogate  Court  cases  have  been  cited,  they  have  been  taken 
chiefly  from  the  office  in  Toronto.  Cases  disposed  of  in  the 
former  Court  of  Probate  (6)  of  Upper  Canada  have  been  taken 
from  the  records  and  papers  at  Osgoode  Hall. 

The  arrangement  of   subjects  indicated  in  the  first  public 

(a)  Per  Sir  C.  Creaswell,  In  Die  Goods  of  Wattt,  1  Sw.  &  IV.  258  (1860). 

(6)  The  writer,  having  served  a  considerable  part  of  his  articled  clerkship  under 
the  late  much  esteemed  Registrar  of  this  Court,  and  in  connection  with  its  bufii- 
ness,  was  enabled  to  avail  himself  of  some  experience  so  acquired. 
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notice  of  this  work  has  been  somewhat  changed.  Instead  of 
placing  the  matter  relating  to  practice  iipder  the  various 
sections  of  the  Act  in  the  form  of  notes,  it  was  found  more 
convenient  to  place  the  greater  part  of  it  in  chapters  following 
the  Act. 

The  importance  of  this  branch  of  practice  would  doubtless, 
ere  long,  have  induced  abler  hands  to  undertake  the  task  which 
is  attempted  in  this  volume.  In  view,  however,  of  the  lapse  of 
time  since  the  Surrogate  Act  was  passed,  the  Revision  of  the 
Statutes  recently  issued,  the  passage  of  certain  important 
Statutes,  as  :— «  The  Wills  Act  of  1873  ; "  "  The  Act  relating 
to  estates  of  small  value,  38  Vic.  ch.  18  ; "  "  An  Act  respecting 
Administration  by  the  Crown  of  Estates  of  Intestates  dying 
without  known  relatives  in  Ontario,"  40  Vic.  ch.  4; — ^and 
of  the  further  divergence  of  English  practice  from  our  own, 
it  appeared  that  the  proper  time  had  arrived  for  compiling 
a  work  specially  adapted  to  the  law  and  practice  of  our  own 
Courts. 

The  Author  desires  to  make  acknowledgment  of  the  aid 
and  counsel  he  has  received  in  his  labours  from  many 
learned  gentlemen :  to  Sir  James  Robinson,  Bart.,  for  free  ac- 
cess to  the  archives  of  the  former  Court  of  Probate  for  Upper 
Canada ;  to  the  Hon-  Mr.  Cayley,  and  J.  S.  Cartwright,  Esquire, 
Barrister-at-Law,  of  the  Surrogate  Office,  Toronto,  for  a  similar 
privilege  as  to  the  papers  and  records  of  the  Surrogate  Court 
here,  and  for  valuable  information  as  to  the  actual  practice ; 
the  last  named  gentleman  having  kindly  revised  portions  of 
the  work  as  it  passed  through  the  press;  to  W.  Mortimer 
Clark,  Esquire,  W.S.,  Barrister-at-Law,  for  revising,  and  adding 
valuable  matter  to  the  pages  regarding  Scotch  Grants ;  to  F.  W. 
Kingstone,  Esquire,  Barrister-at-Law  (who  has  had  much  ex 
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perience  in  Surrogate  Court  Practice)^  for  valuable  aid  in  the 
parts  regarding  C9ntentious  Business. 

A.H. 

Toronto,  July  1st,  1880. 
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8.  C.  A SxuTOgate  Courts  Act 
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Coote  k  Tr Coote*s'  Common  Form  Practice  of  the  Court  of  Probate, 
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Horsey's  book  are  to  the  Srd  edition. 
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I 

II 


EKRATA. 


Page     2— line  5,  dde  apostrophe  after  **  Courti,** 

Page   16— first  side  note,  dde  the  words  **tobe  received^ in,^ 

Page  33— line  1,  for" -Rjrter*' read" -FV>r»<er.»». 

Page  34— line  22.  instead  of  **i7"  read  "i»«.*» 

Page  66— line  7  from  bottom,  insert  before  the  word  "Any  "— "  The  practice 
of  the  English  Court  of  Probate  as  provided  in  the  roles  of  1862, 
was  as  follows:— ,  "inserting  quotation  marks  before  the  word  **Anp  ** 
and  after  the  word  "  biU  "  on  the  12th  line  of  page  57 ;  and  add  "  Sk 
alto  Con.  B.  p.  S9S,  post,** 

Page  176— lines  7  and  22,  word  *<  WiW$**  dde  apostrophe,  and  on  pp.  Id3-44S, 
where  the  same  occurs. 

Page  191— line  15,  dde  the  words  "  Proof  of  WiUt,**. 

Page  191— line  16,  "  analagoua"  should  be  "  analoffout.** 

Page  198— entitling  of  Sec.  V,— for  "  of  r^erenee,**  read  "  by  reference,** 

Page  223-line  18,  insert  "  M.S,**  after  "  J85S" 

Page  224— note  (6),  for  "  WOy**  read  "  WiOby.*' 

Page  296-note  (o),  for  "  Oarke"  read  "  Clarke,** 

Page  302— note  (a),  for  "Mulbrook**  read  "  PuOyrook,** 

Page  303— note  («)  for  **  wtUr**  read  "  ScoUer,** 

Page  317- sec.  V,  line  9,  for  "  ab  inUttaU;*  read— "oft  inUtUUo,** 

Page  358— line  15,  for  section  "  15 "  read  "  18,** 

Page  380— note  (c),  instead  of  "iupra**  read  "IBagg*  71,** 


INTRODUCTION. 


The  practice  and  procedure  of  the  Surrogate  Courts 
of  Ontario  are  governed  by : — 

Firstly:— The   Surrogate  Courts   Act,   R.  S.  O.,  Tractioe.  how 

-^  governed. 

C-  46. 

Secondly: — The  General  Rules  and  Orders  made 
by  the  Judges  appointed  under  sec.  14,  S.  C.  Act  of 
1858  (a). 

Thirdly : — So  far  as  the  circumstances  of  the  case 
will  admit  (and  unless  otherwise  provided  by  the 
Act  or  rules  referred  to),  by  the  practice  in  Her 
Majesty's  Court  of  Probate  in  England,  as  it  stood 
5th  December,  1859.     {See  S.  C.  Act,  sec.  32.) 

Fourthly: — Except  where  so  provided,  then  by 
the  practice  in  Prerogative  Court,  (6)  as  it  stood  25th 
August,  1857.  {See  Eng.  Court  Prob.  Act,  1857, 
sec.  ju\j»j 

The  case  of  Re  Hilts  (1  Chy.  Cham.  Rep.  386,BeHllto. 
Mowat,  Vice-Chancellor),  was  decided  upon  the  prac- 
tice of  the  Prerogative  Court ;  the  point  under  con- 
sideration not  being  provided  for  by  our  S.  C.  Act 
or  Rules,  or  the  English  Court  of  Probate  practice ; 
and  it  was  laid  down  in  the  case  of  Grant  v.  0,  W.  Ry.,  ^rant  v.  G.  W. 
(c)  Per  Draper,  C.  J.,  that  the  law  of  England  as  to    ^* 
granting  probate  or  committing  letters  of  administra- 
tion, was  the  law  to  be  administered  in  the  Courts  in 
Upper  Canada,  created  by  the  Act  of  1793,  {d)  with 
the   same  process,  pleadings  and  ,  practice,  unless 

(a)  And  by  the  temponurj  rules  of  Slst  Au£.tiBt,  1858,  as  held  In  re 

0 ,  a  SoUdtor,  24  Gp.  629.     Vide  poti, 

(6)  i.e.  the  Prerogative  Court  of  Canterbury.   Coote,  8th  Ed«  p.  18. 
(«)  7  U.  C.  C,  P.  438. 
((i)  Videpott,  p.  11. 
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where  our  statutes  express  to  the  contrary,  as  were 
in  use  in  the  Ecclesiastical  Courts  in  England  in 
relation  to  probates  and  letters  of  administration. 

The  chief  matter  of  practice  left  unprovided  for 
by  the  Surrogate  Courts'  Act  and  Rules,  and  as  to 
which  resort  must  be  had  to  the  practice  in  Eng- 
land, as  above  referred  to,  is  the  practice  in  conten- 
tious business,  which  is  made  a  feature  of  this 
work. 

Origin  Suirro'  To  refer  shortly  to  the  oririn  of  the  Courts  in  ques- 
tion,  it  may  be  observed  that  the  Surrogate  Courts  of 
Ontario,  with  jurisdiction  in  matters  and  causes  testa- 
mentary, and  in  relation  to  the  granting  or  revok- 
ing probates  of  wills  and  letters  of  administration 
of  the  effects  of  deceased  persons,  are  an  outgrowth 

EodeiiMtical  of  the  lurisdiction  of  the  Ecclesiastical  Courts  of 
the  mother  country.  To  attempt  to  trace  the  his- 
tory of  those  Courts  in  England  would  be  much 
beyond  the  scope  of  this  undertaking;  and,  indeed, 
such  an  attempt  could  only  succeed  in  proportion  as 
it  might  faithfully  transcribe  or  condense  what  has 
already  been  written  upon  the  subject  by  various 
learned  authors.  The  circumstance,  however,  of 
this  being  the  fii*st  work  upon  the  jurisdiction  and 
practice  of  Surrogate  Courts  offered  in  this  Province, 
would  seem  to  require  that  it  should  be  introduced, 
by  at  least  some  reference  to  such  history,  down  to 
the  time  of  abolishing  the  Court  of  Probate,  and  the 
establishing  of  the  existing  Surrogate  Courts. 

The  jurisdiction  referred  to  did  not  originally  be- 
long to  the  Ecclesiastical  Courts ;  for,  as  remarked 
in  Bums*  Ecclesiastical  Law.  "  there  were  wills  be- 
fore there  was  any  ecclesiastical  jurisdiction,  and 
cognizance  of  cases  relating  to  them  pertained  solely 
to  the  civil  magistrate." 

"  Two  constitutions  of  Arcadius  and  Honorius,  and 
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of  Theodosius,  show  that  the  registration  of  testa- 
ments in  the  oflSce  of  the  Magister  Census,  or  among 
the  records  of  a  court  of  justice,  or  of  a  municipium, 
"was  in  use  among  the  Romans.  The  clergy  attempted 
to  obtain  the  privilege  of  registering  wills,  and  they 
actually  succeeded  in  doing  so ;  but  this  usurpation 
is  in  strong  terms  denoimced  by  the  Emperor  Justin, 
who,  after  enacting  that  the  registration  of  wills 
shall  exclusively  belong  to  the  Magister  Census, 
thus  reproves  the  clergy : — "  It  is  absurd  to  con- 
fute duties  by  confounding  different  functions  to- 
gether, so  that  what  is  entrusted  to  one,  another 
takes  from  him,  and  this  is  especially  so  with  regard 
to  the  clergy ;  to  whom  it  is  opprobrious  to  endeav- 
our to  show  themselves  skilful  in  forensic  matters." 
It  appears,  from  a  remarkable  law  of  the  Emperor 
Leo  (which  transferred  the  insinuatio  or  regis- 
tration of  wills,  from  the  Magister  Census  to  the 
Qnsestor  and  certain  other  magistrates  in  Rome,  and 
to  the  PrsBsides  in  the  Provinces),  that  the  magis- 
trate entrusted  with  that  duty,  not  only  registered 
the  instrument,  but  authenticated  it  under  his  seal 
upon  the  faith  of  the  depositions  of  the  subscribing 
witnesses.  From  that  proceeding  the  probate  of 
wills  in  the  English  Ecclesiastical  Courts  is  pro- 
bably derived"  (Bowyer's  Mod.  Civ.  Law,  130). 

Referring  to  the  origin  of  Ecclesiastical  Courts,  Kccle«i»8tical 
Mr.  Coote  remarks  that : — "  On  the  continent  they  ^^^^^'^ 
lad  been  in  active  operation  ever  since  the  reign  of 
the  Emperor  Theodosius,  the  younger,  to  whom  must 
be  ascribed  their  first  legalization.  But  even  before 
that  age  the  separation  of  the  Christian  body  from 
the  nation  at  large,  which  still  adhered  to  paganism, 
in  almost  all  material  points,  both  in  practice  and 
opinion,  had  occasioned  many  peculiar  questions  in 
which  their  faith  might  be  in  some  degree  compro- 
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mised  or  implicated,  to  be  treated  upon,  and  deter- 
mined by  their  own  assembly,  under  the  supervision 
of  the  higher  priesthood,  and  without  the  inter- 
vention of  the  ordinary  civil  tribunals  of  the  state^ 
This,  we  have  every  reason  to  regard,  as  the  first 
germ  of  the  ecclesiastical  jurisdiction ;  an  authority 
peculiar  to,and  perhaps  co-existent  with,  Christianity 
itself."  And  "  the  Church  subsequently  acquired  a 
complete  power  of  adjudication,  not  only  over  the 
conduct  of  clerks,  its  own  revenues  and  marriages ; 
but  also  over  the  accessory  questions  of  dower  and 
alimony,  the  breach  of  faith  in  sworn  compacts  or 
promises,  the  validity  or  invalidity  of  last  ivills,  the 
enforcement  of  legacieSy  and  the  administration  of 
a  deceased  person's  property"  (a). 

In  England,  prior  to  the  Coui*t  of  Probate  Act,  the 
voluntary  and  contentious  jurisdiction  and  authority 
to  grant  or  revoke  probates  of  wills,  or  letters  of 
administration  of  the  efiecis  of  deceased  persons, 
was  vested  in,  and  exercised  by,  ecclesiastical,  royal 
peculiar,  peculiar,  and  manorial  courts  and  persons, 
and  had  been  from  very  early  times.  And  it  Ls 
to  be  observed  that  after  the  establishment  of  Chris- 
tianity there,  and  imtil  the  conquest,  the  courts, 
ecclesiastical  and  temporal,  were  conjoined ;  the 
bishop  and  earl  sitting  together  for  the  transaction  of 
business  in  the  county  court.  And  lords  of  manoins, 
for  some  time  after  the  establishment  of  Ecclesias- 

(a)  Codte's  EccL  Prac.  Ed.  1847,  pp.  2-3. 

llie  reason  stated,  why  probate  of  testaments  had  been  given 
unto  spiritual  men  was : — "Because  it  is  to  be  intended  that  they 
have  more  knowledge,  what  is  for  the  profit  and  benefit  of  the  soul 
of  the  testator,  than  laymen  have ;  and  they  -will  look  more  tlian 
laymen  that  the  debts  of  the  deceased  be  paid  and  satisfied  out  of  his 
goods,  and  that  they  will  see  his  will  performed,  so  far  as  his  ^oods 
will  extend,  and  see  that  the  goods  of  the  deceased  were  a])plied 
not  to  the  prejudice  of  their  creditors,  their  families,  and  their 
souls."  (ib.) 
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tical  Courts  in  England,  retained  a  jurisdiction  with 
respect  to  the  goods  of  the  deceased  vassals. 

But  as  early  as  the  reign  of  Henry  I.,  testamen- 
tary jurisdiction  appears  to  have  been  vested  in  the 
Church.  In  the  preamble  of  18  Edward  III.,  c.  6, 
it  is  recited,  "  that  causes  testamentary  notoriously 
pertain  to  the  cognizance  of  the  holy  Church." 
And  the  estates  of  intestates,  although  continuing 
for  some  time  to  be  subject  to  the  general  municipal 
law,  were  gradually  brought  under  the  control  of  the 
E!cclesiastical  Courts  (a). 

Upon  the  accession  of  the  Norman  Conqueror  to  Statute  of 
the  throne  of  England,  the  canon  and  civil  law,  Conqueror, 
which  prevailed  upon  the  continent,  began  to  be 
introduced.  William  I.,  with  the  aid  of  his  Norman 
Parliament,  made  the  following  enactment: — "I 
therefore  command,  and  by  royal  authority  ordain, 
that  no  bishop  or  archdeacon  hold  pleas  any  more 
concerning  the  episcopal  laws  in  the  hundred ;  nor 
bring  to  the  judgment  of  secular  men  a  cause  which 
appertains  to  the  government  of  souls ;  but  whoso- 
ever shall  be  impeached  according  to  the  episcopal 
laws  for  any  cause  or  fault,  ^hall  come  to  the  place 
which  the  bishop  shall  have  chosen  and  named  for 
this  purpose,  and  there  answer  respecting  his  cause, 
and  do  right  to  God  and  his  bishop ;  not  according 
to  the  hundred,  but  according  to  the  canons  and 
episcopal  laws."  "This  portion  of  the  Act,"  Mr. 
Coote  remarks  (6),  "  completely  overturned  the  com- 
mon law  previously  existing  on  the  subject."  The 
law  of  England  was  now  made  to  conform  to  the 
regulations  of  the  rest  of  Europe.  "  The  ordinance," 
18  he  says  in  another  place,  **  strictly  enjoined  that 

(a)  BumB*  EocL  Law,  toL  4,  pp.  291-2,  efting  Sir  Henry  Spelman, 

oilier  learned  authors. 
(6)  Coote*a  EccL  Prac,  p.  B. 
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the  law  of  the  court  should  be  that  of  the  canons 
without  admixture  of  municipal  principles  or  cus- 
toms." And  the  same  extent  of  jurisdiction  which 
existed  on  the  continent  appears  to  have  been  trans- 
])lanted  without  curtailment  (a).  "Along  with  the 
canon  law  "  (observes  Mr.  Coote,  p.  9),  "  tlie  Ecclesi- 
astical Courts  adopted  the  practice  of  the  Roman 
Consistory." 

Continental  law  being  thus  introduced,  many  of 
the  most  important  principles  of  the  Civil  and  Canon 
Law  soon  followed  ;  and  from  them  were  taken  some 
of  the  strongest  foundation  stones,  and  some  of  the 
most  graceful  and  polished  columns  which  sustain  a 
system  of  jurisprudence  that  has  stood  the  test  of 
ages,  and  at  this  day  stands  the  admiration  of  all, 
and  a  palladium  of  strength  to  enlightened  nations 
both  in  the  old  and  new  world. 

The  next  conccvssion  after  the  Statute  of  Wm.  I. 
made  in  England  by  the  civil  power  to  the  Church, 
appears  to  have  been  in  the  reign  of  Stephen,  when 
jurisdiction  over  the  estates  of  ecclesiastical  persons 

(a)  Coote's  EccL  Prac.,  p.  17.  The  origin  of  the  jurisdiction 
referred  to  ia  closely  connected  by  Mr.  Coote  with  the  rise  and 
progress  of  the  Roman  Civil  Ldw,  citing  Selden's  edition  of  Fleta  as 
showing  that  the  Justinianeum  Corpus  and  other  collections  of  law 
were  brought  into  England  between  the  years  1136  and  1154. 

The  practice  of  the  Prerogative  Court,  which  is  the  groundwork  of 
the  Court  of  Probate,  is  itself  founded  upon  the  Civil  Law  (D.  &  B., 
pref,). 

The  Civil  Law  was  not  indeed  in  all  cases  the  text  law  of  that  Court ; 
but  it  was  positively  so  when  our  own  law  was  fil  jnt.  The  whole  of 
our  testamentary  law  has  its  basis  on  the  Civil  Law  ;  and  without  an 
intimate  acquaintance  with  that  system,  it  is  impossible  to  acquire  a 
thorough  knowledge  of  the  practice,  or  to  understand  the  principles 
of  the  decisions  of  the  Prerogative  Court  (see  Moore  v.  Moore^  1 
PhilL  406  (433) ;  Shepherd  v.  Shepherd,  5  T.  ft.  51).  What  is  said  by 
the  judges  in  Beg,  v.  Mellit,  (10  CL  &  F.  534, 678),  of  the  force  of  the 
Canon  Law  in  Great  Britain  is  equally  true  of  the  authority  there  of 
the  Civil  Law  (D.  A;  B.  supra) ;  and  see  Blackstone  Com.  p.  83,  and 
Hodgint  v.  McNeil^  9  Gr.  305,  and  Grant  v.  O.  W,  Ry.  supra. 
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dying  intestate  was,  by  a  charter  of  liberties,  vested 
in  the  Church. 

A  further  concession  was  made  in  the  first  year  of 
the  reign  of  Richard  I.,  which,  however,  required 
confirmation  in  the  succeeding  reign;  and  the  prero- 
gative of  the  Church  was  confirmed  by  sec.  27  of 
Magna  Charta,  as  follows  :  ''  If  any  freeman  die  in-  MagnaCharU. 
testate,  his  chattels  shall  be  distributed  by  the  hands 
of  his  kinsmen  and  friends,  under  the  view  or  super- 
vision of  the  Church,  saving  unto  every  one  the  debts 
which  deceased  owed  to  him." 

The  privileges  and  authority  of  the  Church  in  the 
matters  referred  to  were  still  further  asserted  at  a 
a  Provincial  Synod  celebrated  at  Lambeth,  in  the 
year  1260;  Boniface  then  holding  the  Archiepiscopal 
See  of  Canterbury  (Coote's  Eccl.  Prac.  p.  40). 

The  next  important  enactment  was  made  by  the 
Statute  of  Westminster,  13  Edward  I.  (1285),  which 
provided,  that  "When  after  the  death  of  any  person 
dying  intestate,  and  boimd  unto  some  in  debt,  the 
goods  come  to  the  ordinary  to  be  disposed  of,  the  ordi- 
nary shall  from  henceforth  be  bound  to  answer  for  the 
debts,  so  far  as  the  goods  suffice  in  the  same  manner 
as  executors  would  be  obliged  to  answer  in  case  he 
had  made  a  will." 

This  celebrated  Statute  appears  not  to  have  been 
so  much  a  concession  to  the  Church,  as  a  corrective, 
directed  against  certain  abuses,  which  had  crept  in ; 
and  as  to  which  Mr.  Toller  (a)  states  in  effect :  "that 
the  ordinary  converted  to  his  own  use,  under  the 
name  of  the  Church  and  poor,  the  whole  of  the  intes- 
tate's property,  without  even  paying  the  deceased  s 
debts.  To  redress  this  palpable  injustice  the  Statute 
was  passed."  Another  high  authority,  referring  to  the 
same  subject,  observes  that :  "  In  the  early  periods  of 

(a)  Toller's  Law  of  Ezecntors,  c.  3. 
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our  history,  the  ordinary  had  by  common  law  the 
absolute  disposal  of  the  personal  property  of  all  in- 
testates ;  and  under  the  pretext  of  applying  their 
goods  to  religious  purposes,  possessed  himself  of 
them,  not  only  in  cases  where  the  deceased  left 
widow  and  children  or  other  near  relations,  but  in 
defiance  also  of  the  just  claims  of  the  creditors  (a). 
On  this  footing  the  law  continued  under  the  Norman 
kings,  and  the  first  sovereigns  of  the  line  of  Planta- 
genet ;  but  when  the  free  spirit  of  our  Constitution 
which  had  been  long  labouring  under  the  pressure  ot 
the  feudal  institutions  commenced  those  struggles 
Statute  of  which  ultimately  led  to  its  emancipation,  the  abuses 
WeetmiiiBter.  practised  by  the  ordinary  in  the  administration  of 
intestate  estates  became  subjected  to  correction  and 
control"  (6). 

It  was  not  until  the  statute  31  Edward  III.  c.  11 
(1357),  that  the  Ecclesiastical  Jurisdiction  on  this 
subject  was  placed  upon  a  solid  basis  (c),  when  it 
was  enacted  that :  "  It  is  accorded  and  assented  that 
in  case  where  a  man  dieth  intestate,  the  ordinaries 
shall  cause  to  be  deputed  certain  of  the  next  and 
most  lawful  or  honest  friends  of  the  intestate  deceased 
to  administer,  and  dispend  for  the  soul  of  the  de- 
ceased, and  shall  answer  likewise  in  the  King  s  Court 
to  others,  to  whom  the  deceased  was  holden  and 
bound,  in  the  same  manner  as  executors  shall  answer. 
And  they  shall  be  accountable  to  the  ordinaries  as 
executors  are  in  case  of  testament,  as  well  for  the 
time  passed  as  the  time  to  come." 

By  subsequent  Statutes;  viz.:  21  Hen.  VIII.  c.  5.; 
22  &  23  Car.  II,  c.  10 ;  29  Car  II,  c.  3,  and  1  Jac.  II, 
c.  17,  further  provisions  were  made  for  the  faithful 

(a)  Tfiese  charges  of  extortion  against  the  Church  are,  by  other  writers 
said  to  be  unfounded, 

(b)  Dr.  Phillimore'8  Reports,  YoL  1,  p.  124. 

(c)  Coote's  EccL  Prac.  58. 
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administration  of  the  estates  of  intestates  according 
to  law. 

The  ecclesiastical  jurisdiction,  observes  Mr.  Coote,  Canterburj 
Tvas  separated  into  the  two  Provinces  of  the  Arch- 
bishops of  Canterbury  and  York ;  and  these  again  for 
the  purposes  of  immediate  control  were  subdivided 
into  the  dioceses  of  representative  bishops  of  the 
Established  Church,  in  addition  to  which  there  were 
minor  subdivisions.  The  Archbishop  was  superior 
to  all,  having  been,  from  the  year  1125,  legate  of  the 
Holy  See,  as  well  as  Metropolitan.     (2b,  64-5.) 

Prior  to  1443,  wills  were  proved  before  the  Arch- 
bishop himself,  or  his  Yicar-Oeneral,  and  the  oath 
was  on  all  occasions  actually  administered  by  them. 
But  in  that  year  the  first  appointment  of  a  Commis- 
sary of  the  Prerogative  appears  to  have  been  made, 
w^hen  Archbishop  Stafford  removed  from  the  Court 
of  Arches,  of  which  his  official  principal  was  judge, 
its  original  jurisdiction  over  wills  and  intestacies, 
transferring  the  discharge  of  the  office  of  the  prero- 
gative to  an  entirely  new  functionary  who  should 
preside  in  a  distinct  and  separate  court,  dignified 
with  the  appellation  and  style  of  Commissary  of 
the  Prerogative  Court  of  Canterbury.     {lb,  81.) 

An  entire  change  was  effected  by  20  &  21  Vic,  c.  Eng.  c.  P. 
77,  Imp.  Stat,  called  the  Court  of  Probate  Act,  1857,  ^''*'  ^^^• 
w^hieb,  reciting  that  it  was  expedient  that  all  juris- 
diction in  relation  to  the  grant  and  revocation  of 
probates  of  wills  and  letters  of  administration  in 
^England  should  be  exercised  by  Her  Majesty  by  one 
Cfourt,  enacted  that : — 

"  III.  The  voluntary  and  contentious  jurisdiction  Testamentary 
and  authority  of  all  ecclesiastical,  royal  peculiar,  pe-  j^l^^^^^^ 
culiar,  manorial,   and  other  courts  and  persons  in  »nd  other 
England  now  having  jurisdiction  or  authority  toiahed. 
grant  or  revoke  probate  of  wills  or  letters  of  admin- 
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istration  of  the  effects  of  deceased  persons,  shall  in 
respect  of  such  matters  absolutely  cease  ;  and  no 
juristiietion  or  authoiity  in  itilation  to  imy  matters 
or  causes  testamentary,  or  to  any  matter  arising  out 
of  or  connected  with  the  grant  of  revocation  of  jiro- 
Late  or  administration,  sliall  belong  to  or  be  exer- 
cised by  any  such  coiiit  or  [icrsoii." 

Toheeierd»»i      "IV.  Tho  voluntary  and  Contentious  jurisdiction 
by  &  Court  of  ,  ■'  ■■ 

I^Uu.  and  authority  in  relation  to  the  granting  or  revok- 

ing probate  of  wills  and  letters  of  administmtion  of 
the  effects  of  deceased  fiersons  now  vested  in  or 
wliieh  can  he  exercised  by  any  court  or  perison  in 
England,  together  with  full  authority  to  liear  and 
determine  all  questions  rehiting  to  matters  and  causes 
testamentary,  hhall  belong  to  and  bo  vested  in  Her 
Majesty,  and  sliall,  except  as  hereinafter  is  men- 
tioned, be  exercised  in  the  name  of  Her  JIajosty  in 
a  court  to  he  called  the  Court  of  Probate." 

The  jurisdiction  conferred  u(3on  the  ProUite  Court 
was  more  circumscribed  as  to  wills  and  estates  than 
that  enjoyed  hy  the  Ecelesiastica!  Courts;  tho  hitter 
liaving  entertained  suits  for  legacies,  ami  the  distri- 
bution of  i-esiilucfj ;  which  the  23ril  no-,  of  tlie  C.  P. 
Act  provides  shall  no  longci'  be  entertained  by  these 
Courts  («). 
c"^<^1         '^^^  practice  of  the  Prerogative  Court  prevailed 
howfarful-   '  only  to  a  limited  extent  iu  the  Court  of  Pi-obate, 
lowed  being  controlled  by  Statute  and  by  Kules  and  Or.iurs. 

It  is  to  be  olxserved,  however,  that  the  Rules  and 
Orders  of  the  Court  of  Probate  made  after  5th  Dec, 
1859,  control  that  praetice  to  a  greater  e.\teut  than 
the  rules  previously  in  force  ;  and  any  iuattoi"s  with- 
in the  scope  of  the  Surrogate  Coui'ta  Act  as  to  whii;h 
the  Court  of  Pi"obate  in  England  then  followed  the 
practice  of  the  Prerogative  Court,  are  in  Ontario 
{a)  Ths  3.  C.  Act,  ko.  15,  conbuni  &  umilor  proviaioD. 
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still  governed  by  that  practice,  unless,  of  course, 
provided  for  by  our  own  Statute  and  Rules.  {Vide 
ante  p.  1.) 

A  further  change  was  efTected  by  the  Supreme  Judicature 
Court  of  Judicature  Act,  1873,  whereby  the  jurisdic-  ^ 
tion  of  the  Court  of  Probate  in  England  was  trans- 
ferred and  attached  to  that  one  of  the  five  divisions 
of  the  High  Court  of  Justice  called  the  "  Probate, 
Divorce,  and  Admiralty  Division."  More  than  this 
passing  notice  of  this  last  change,  which  has  brought 
the  jurisdiction  as  to  probates  and  administrations 
in  England  to  a  resting  place  where  it  is  likely  long 
to  remain,  will  be  unnecessary  here,  as  it  does  not 
affect  the  Surrogate  Courts  of  Ontario  or  their  juris- 
diction. 

The  Court  of  Probate  for  Upper  Canada  was  es-  bate'^up^ 
tablished  9th  July,  1793,  by  33  Geo.  III.  ch.  8  (2nd  Canid*. 
Session,  1st  Prov.  Parlt.  of  Upper  Canada,  held  at 
Niagara),  which  enacted  "  that  there  be  constituted 
and  established  a  Court,  with  full  power  and  autho- 
rity to  issue  process  and  hold  cognizance  of  all  matters 
relating  to  the  granting  of  probates  and  committing 
of  letters  of  administration  of  the  goods  of  persons 
dying  intestate,  having  personal  estate,  rights  and 
credits  within  this  Province,  to  be  called  and  known 
by  the  name  of  the  Court  of  Probate  of  the  Province 
of  Upper  Canada,  and  that  the  Governor,  Lieutenant- 
Governor,  or  person  administering  the  Government 
thereof,  shall  preside  in  the  said  Court,  to  hear,  give, 
order,  or  decree  or  pronounce  judgment  in  all  ques- 
tions, causes  or  suits  that  might  be  brought  before 
him,  relative  to  the  matters  aforesaid,"  with  power 
to  him  to  appoint  an  Official  Principal  of  said  Court, 
and  a  Surrogate  for  each  District ;  and  providing 
that  where  a  testator  or  intestate  died  possessed  of 
goods  to  the  amount  of  £5,  in  any  district,  other  than 
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that  in  which  he  resided  at  the  time  of  his  decease, 
or  of  goods  to  that  amount  in  iw6  or  more  districts 
the  granting  of  probate  or  administration  belonged 
to  the  Probate  Court  only,  and  not  to  any  Surrogate 
Court.  And  sec.  16  provided  for  an  appeal  from  the 
Surrogate  Courts  to  the  Judge  of  the  Court  of  Pro- 
bate (a.) 
Surrogate  The  Court  so  constituted  continued  until  the  Act 

Courts. 

was  repealed  by  22  Vic.  c.93  (6),  establishing  a  Surro- 
gate Court,  in  and  for  each  county,  and  providing 
that  suchjcourts  should  have  the  same  powers,  and  the 
grants  and  orders  of  the  said  courts  the  same  effect 
throughout  the  Province,  as  the  Court  of  Probate 
and  its  grants  and  orders  previously  had.  This  Act, 
with  some  amendments,  being  the  present  R.  S.  O. 
c.  46,  is  set  forth  in  the  following  pages. 
Jurisdiction  of     Section  14,as  to  the  jurisdiction  of  Surrogate  Courts 

Court  of  Chan-  .  ,.  -,  -ii'-.i 

eery  as  to  IS  not,  it  IS  enacted,  to  be  construed  as  depriving  the 
Court  of  Chancery  of  jurisdiction  in  such  matters; 
that  court  having  "jurisdiction  to  try  the  validity  of 
last  wills  and  testaments  whether  the  same  respect 
real  or  personal  estate,  and  whether  probate  of  the 
will  has  been  granted  or  not,  and  to  pronounce  such 
wills  and  testaments  to  be  void  for  fraud  and  undue 
influence  or  otherwise."  (Vide  The  Chancery  Act,  R. 
S.  O.  c.  40,  s.  41-42.)  And  aLso  "in  matters  testa- 
mentary as  provided  in  the  28th  to  the  30th  sec- 
tions, inclusive,  of  the  Surrogate  Courts  Act.  It 
was  held  in  the  case  of  Perrin  v.  Perrin  (c),  that 
the  Court  of  Chancery  might  exercise  its  juris- 
diction to  try  the  validity  of  wills  and  to  pronounce 
them  void,  notwithstanding  probate  may  have  been 
granted  by  the  Surrogate  Court;  and  without wait- 

(a)  See  this  Statute  reviewed  in  Grant  t.  O,  W,  By,,  ntpra.    Per 
JOrap^,  C.  J. 
(6)  Assented  to,  16th  Aug.,  1858.    Fully  in  force,  Ist  Sept,  1858. 
(c)  19  Gr.  261. 
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ing  until  such  probate  should  be  revoked.  This  de- 
cision was  followed  in  WUsan  v.  Wilson  (a). 

In  Perrin  v.  Perrin,  a  bill  impeaching  a  will  of 
which  probate  had  been  granted  to  the  plaintiff  by 
the  Surrogate  Court,  stated,  that  after  the  probate- 
had  been  granted,  the  plaintiff  had  discovered  a  sub- 
sequent will  of  the  testator,  and  that  this  subsequent 
will  was  his  last  will.  The  wills  were  of  both  real 
and  personal  estate.  On  demurrer,  that  the  Court 
of  Chancery  had  no  jurisdiction  but  the  Surrogate 
Court  only — it  was  held  that  Chancery  had  juris- 
diction. Per  tbe  Chancellor,  "  the  question  is  whe- 
ther if  the  paper  admitted  to  probate  was  proved  in 
solemn  form,  the/ocfum  that  the  paper  so  proved  is 
the  will  of  the  testator  is  not  res  judicata.  I  con- 
fess I  have  felt  some  hesitation  as  to  this,  and  if  the 
questions  presented  by  this  bill  were  the  same  as  that 
assumed  to  be  before  the  Surrogate  Court  I  should 
incline,  I  think,  to  agree  with  the  defendant."  In  Concurrent, 
this  case  the  Chancellor  remarked  that  "  as  to  part  x 

of  the  jurisdiction  respecting  wills  conferred  upon 
the  Court  of  Chancery,  concurrent  jurisdiction  is 
given  to  the  Surrogate  Court"  (6). 

The  Court  of  Chancery  also  has  power  to  make 
decrees  or  orders  for  the  administration  of  the  estate 
real  or  personal  of  a  deceased  person.  (Taylor's 
Chancery  Orders,  3rd  Ed.  pp.  150, 151,  338.) 

The  enactment  of  the  E.C.P.Act,sec.  71  empowers 
that  court  to  appoint  a  receiver  of  real  estate,  pen- 
dente lite  ;  but  this  has  not  been  followed  by  the  S.C. 
Act ;  and  when  a  receiver  is  required  in  Ontario 
application  is  made  to  Chancery.  Referring  to  this 
section  Mr.  Horsey  (p.  46)  remarks  "  that  it  is  a  use- 

(a)  */2  Gr.  39,  and  24  Gr.  377. 

(&)  Since  these  decisions  the  Chancery  Act  (sec*  41)  has  been  amend- 
ed by  the  introduction  of  the  words  *'  whether  probate  of  the  wiU  has 
been  granted  or  not." 
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ful  and  much  needed  clause ;  that  it  was  sometimes 
inexpedient  for  parties  who  were  devisees  of  legal 
estates  under  a  disputed  will  to  take  possession  of 
the  property  pending  a  litigation,  as  they  might  have 
to  account  in  an  inconvenient  manner  for  their  re- 
ceipts and  dealings  therewith  ;  the  Court  of  Chan- 
cery had  no  power  to  appoint  a  receiver  unless  the 
devise  was  of  a  trust  estate^  and  the  party  applying 
were  a  cestui  que  trust.  If  he  had  the  legal  esta;te 
there  were  no  reason,  so  far  as  the  Court  of  Chancery 
was  concerned,  for  his  not  taking  possession.  If  he 
were  an  infant  then  the  Court  would  appoint  a  re- 
ceiver on  a  bill  for  an  account,  and  upon  some  alle- 
gation that  persons  had  entered,  and  were  receiving 
rents  imder  his  title."  (a) 

The  Surrogate  Court,  however,  will  grant  adminis- 
tration pencfen^e  lite  wherever  the  Court  of  Chancery 
would  appoint  a  receiver  (vide  post). 
Appeals.  The  only  other  matter  to  be  mentioned  in  these 

introductory  remarks  is  that  while  the  right  of 
removing  causes,  under  cei-tain  circumstances,  from 
Surrogate  Courts  to  the  Court  of  Chancery  re- 
mains unaltered,  an  important  change  is  effected 
by  40  V.  c.  7  (incorporated  in  sec.  31,  S.  C.  Act),  by 
which  appeals  from  Surrogate  Courts  are  to  be  heard 
by  the  Court  of  Appeals,  instead  of  the  Court  of  Chan- 
cery as  formerly.  The  Act  itself  is  set  forth  in  the 
following  pages. 

(a)  Honey's  Court  of  Probate  Acts. 


PAET  I. 


AN    ACT 

BESFECTING 

SURROGATE    COURTS. 


KEVISED  STATUTES  OF  ONTARIO,  CAP.  46. 


Heb  Majesty,  by  and  with  the  advice  and  consent 
of  the  Legislative  Assembly  of  the  Province  of  On- 
tario, enacts  as  follows : — 

1.    This  Act  may  be  cited  aa  "  The  Surrogate  short  Title. 
Courts  Act."  n 

Interpretation. 

9.    Wherever   the  following  words  and  expres-  interpretation 
sions  occur  in  this  Act,  they  shall  be  interpreted  as 
follows,  unless  the  context  is  inconsistent  with  the 
meaning  hereby  assigned : 

(1)  ^Will "  shall  comprehend  "testament"  and  all  " WiU." 
other  testamentary   instruments  of  which  probate 
may  now  be  granted  ;  • 

(2)  "Administration"    shall  comprehend  all  let- ".Administra- 
iers   of  administration  of  the  effects   of  deceased 
persons,  whether  with  or  without  the  will  annexed^ 

and  whether  granted  for  general,  special  or  limited 
purposes; 

NoTB. — When  sections  of  this  Act  appear  to  follow  provisions  of 
the  English  Court  of  Probate  Act,  it  is  indicated  by  the  letters — 
**  R  C.  P.  Act,"  in  the  margin.  The  references  to  C.  S.  U.  C.  and 
other  statntes  of  which  this  is  a  consolidation  are  not  repeated.  Vide 
Prod.  R.  8.  O.  p.  Iviii 
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Matteraand        (3)  "Matters  and  causes testamentary"  shall  com- 
reined  in      prehend  all  matters  and  causes  relating  to  the  grant 
tesUmentaiy.  ^j^^  revocation   of  probate  of  wills  or  letters  of  ad- 
ministration ; 
Gonmon  (4^  "Common   form  business"    shall   mean    the 

busineBs.  business  of  obtaining  probate  or  administration, 
where  there  is  no  contention  as  to  the  right  thereto, 
including  the  passing  of  probates  and  administration 
through  a  Surrogate  Court,  when  the  contest  is  ter- 
minated, and  all  business  of  a  non-contentious  nature 
to  be  taken  in  a  Surrogate  Court  in  matters  of  tes- 
tacy and  intestacy,  not  being  proceedings  in  any 
suit,  and  also  the  business  of  lodging  caveats  against 
the  grant  of  probate  or  administration. 

Surrogate  Courts. 

A  Surrogate        S.    In  and  for  each  County  in   Ontario,    there 

^Xc^u^y^  shall  be   a  Court  of   Law  and   Record,  to  be  called 

andR^^^      "The  Surrogate  Court"  of  each  respective  County 

Ac  '  over  each   of  which  one  Judge  shall  preside ;  and 

there  also  shall  be  a  Registrar  and   such  officers  as 

may  be  ne<5essary  for  the  exercise  of  the  jurisdiction 

to  the  said  Courts  belonging. 

The  Judge  is   also  "  Real  Representative  "  under  the  Par- 
tition Act.     R.  S.  O.  c.  101. 

Courts  to  have      4.    Each  of  the  said  Surrogate  Courts  shall  be 

'      '  provided  with  a  suitable  seal,  to  be  approved  of  by 

the  Lieutenant-Governor,  and  the  Judges  of  the  said 

Courts  may  respectively  cause  the  same,  from  time 

to  time,  with  the  approval  of  the  Lieutenant-Gov- 

Probate  &c.,    ernor,  to  be  broken,  altered    or  renewed;  and   all 

reoelvedin*^    probates,  letters  of  administration,   grants,   orders, 

evidence.         lettei-s  of  guardianship,  and  other  instruments  and 

exemplifications,   and    copies    thereof  respectively, 

purporting  to  be  sealed  with  the  seal  of  any  Surro- 
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gate  Court,  shall,  in  all  Courts  and  in  all  parts  of  £.  C.  P,  Act, 
Ontario,  be  received  in  evidence,  without  further  '^^ 
proof  thereof. 

Probates  of  wilLi,  and  grants  of  administration  with  BegiBtrationof 
the  will  annexed^  are  among  the  ''Instruments**  referred  to  Probates,  kc 
in  the  B^^try  Act,  R.  S.  O.  c.  Ill,  sea  2,  and  may  be 
registered  (sec  36)  on  production  of  the  probate  or  letters, 
or  an  exemplification  thereof,  under  the  Seal  of  any  Court  in 
this  Province  or  in  Great  Britain  and  Ireland,  or  in  any 
British  Province,  Colony  or  Possession,  or  in  any  foreign 
eountry  having  jurisdiction  therein,  and  by  the  deposit  of  a 
eopy  of  such  probate  or  letters  of  administration,  with  an  affi- 
davit verifying  such  copy  (sec.  63)  ;  and  wiUs  or  probates 
regLBtered  within  twelve  months  after  the  death,  shall  be  as 
TiJid  against  subsequent  purchasers  and  mortgagees,  as  if 
regiitered  immediately  after  such  death  ;  further  time  being 
allowed  in  case  of  impediments  referred  to  (sec.  76). 

In  actions  at  law  or  suits  in  equity,  letters  probate  and  Letters, 
letters  of  administration,  with  the  will  annexed,  or  a  copy,  •^<**"*^- 
stamped  with  the  seal  of  the  Surrogate  Court,  or  the  seal  of 
ike  Court  of  Chancery,  if  the  grant  was  by  the  former  Court 
of  Probate,  are  by  B.  S.  O.  c.  62,  sees.  41-44  made  prima-fade 
evidence  of  a  devise  or  testamentary  disposition  ;  and  they 
axe  primct-facie  evidence  of  the  validity  of  the  will,  and  of 
testamentary  capacity  (Steicart  v.  Lees,  24  Gr.  433,  and  see 
De  HarU  v.  De  Harte,  26  C. P.  489).  Letters  probate  are  evi- 
dence of  the  testator's  death,  as  well  as  of  the  will  itself 
{Daw  V.  Van  Norman,  30  U.  C.  Q.  B.  437). 

Probate  conclusively  establishes  in  all  Courts  that  the 
will  was  executed  according  to  the  law  of  the  country  where 
the  testator  was  domiciled,  but  not  the  question  of  domicile 
itself  {Whicker  V,  Hume,  6  W.  B.  813) ;  and  vide  post,  chapter 
on  Probate. 

5.  The  Surrogate  Court  of  each  County  shall  Sittings  wliere 
hold  its  sittings  in  the  County  Town  of  the  County. 

Judges. 

6.  The  Senior  Judge  of  the  County  Court  in  each  Judges  of 
County  shall  be  ex-ojfficio  Judge  of  the  Surrogate  to^be  «c-o#ao 
Court  for  the  County ;  and  in  case  of  the  ilhiess  or  ^^c^^; 

B 
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Junior  Judge  absence,  OF  at  the  request  of  any  Judge  of  a  Surro- 
Mme  powers,  ^^^  Court,  OF  in  case  the  oflSce  of  Senior  Judge  is 
vacant,  the  Junior  or  acting  Judge  or  the  Deputy 
Judge  (if  any)  of  the  County  Court,  shall  have  all 
the  powers  and  privileges  and  perform  all  the 
duties  of  the  Judge  of  the  Surrogate  Court.  See 
Rev.  Stat,  c  42,  s.  11. 

The  judge  of  a  Surrogate  Court  was  on  grounds  of  pub- 
lic policy  held  to  be  exempt  from  imprisonment  for  debt.  Per 
Robinson,  C.  J.  in  Michit  v.  Allan,  7  Q.  B.  482.  (This  deci- 
sion was  before  the  Statute  abolishing  imprisonment  for  debt.) 

A  Surrogate  Judge  prepared  gratuitously  the  petition, bond 
and  affidavits  upon  an  application  by  a  widow  in  poor  circum- 
stances for  administration.  Held  that  he  was  not  liable  to 
the  penalty  of  C.  S.  U.  C.  c.  15,  s.  5,  as  amended  by  29  Vic. 
c.  30  ;  the  mischief  against  which  that  enactment  is  directed 
being  the  doing  of  the  acts  prohibited  for  profit.  {Allen,  qui 
tarn,  v.  Jams,  32  Q.  B.  66.) 

"^"tlf^^ffi*^^  7.  Every  Judge  of  a  Surrogate  Court  ai)pointed 
after  this  Act  comes  in  force,  shall,  before  executing 
the  duties  of  his  office,  take  the  following  oath  before 
some  one  authorized  by  law  to  administer  the  same  : 

"  I,  ,  do  sol«,'mnly 

"  and  sincerely  promise  and  swear  tliat  I  will  duly 
"and  faithfully,  and  according  to  the  best  of  my 
"  skill  and  powder,  execute  the  office  of  Judge  of  the 
"  Surrogate  Court  of  the  County  (or  United  Counties, 
"  as  the  case  may  be)  of  ,  So  help 

"  me  God." 

Surrogate  Clerl\ 

Surrogate  8.     There  shall  be  a  Clerk  to  be  called  the  Surro- 

p^inted^— hi*^  gate  Clerk,  who  shall  perform  the  duties  re(piired 

duties.  of  the  Surrogate  Clerk  l)y  this  Act,  as  well  as  tlie 

duties  that,  by  the  Rules  and  Orders  heretofore  in 

force  relating  to  Surrogate  Courts,  or  to  be  hereafter 

made  under  this  Act,  arc  required  of  such  Surrogate 


Form  of 
Judge's  oath. 
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Clerk,  and  also  such  other  duties  as  may  be  required 
of  him  by  the  Court  of  Chancery  ;  and  such  Surro- 
gate Clerk  shall  be  deemedTan  oflBcer  of  the  said 
Coui-t  of  Chancery ;  and  shalljbe  paid  a  fixed  salary 
not  exceedingone  thousand  six  hundred  dollars  yearly,  Hii  eaUuy. 
and  the  Lieutenant-Governor  shall  from  time  to 
time  ap|)oint  and  at  his  pleasure  remove  such  Clerk. 

The  duties  required  of  the  Surrogate  Clerk  under  the  Act 
are  set  forth  in  §§  39,  40,  41,  42,  43  and  46.  As  an  officer 
of  the  Court  of  Chancery  he  has  the  custody  of  the  books, 
papers  and  documents  of  the  former  Court  of  Probate  which 
are  under  the  control  and  direction  of  the  Court  of  Chancery 
(vide  post,  §  78). 

Begisfrars. 

9,  On  the  death,  resignation  or  removal  of  the  Who  to  be 
Registrar  of  any  SiiiTogate  Court,  the  Clerk  of  the  ^^*~- 
County  Court  shall  be  ex  officio  Registrar  of  the 
Surrogate  Court ;  but  tliis  provision  shall  not  apply 

to  the  Registrar  of  the  SuiTogate  Court  of  the  County 
of  York,  or  to  the  Clerk  of  the  County  Couit  of  the 
said  County.  ^ 

The  word  '*  Registrar"  includes  Registrars  and  their  Depu- 
ties.    R.  S.  O.  p.  5. 

(2)  The  Lieutenant-Governor  shall  appoint  a  Reg-  County  of 
isti-ar  of  the  Surrogate  Court  of  the  said  County  of 
York,  to  hold  office  during  pleasure,  and  upon  the 
death,  resignation  or  removal  of  such  Registrar,  shall 
supply  the  vacancy. 

10.  Ever}'   Registrar  of  a  Surrogate  Court  ap-  Form  of  Reg- 
pointed  after  this  Act  takes  eflect,  shall,  before  he  ^''*'''  "^^ 
shall  be  entitled  or  qualified  to  act  as  Registrar 

under  this  Act,  take  the  following  oath  before  the 
Judge  of  the  Court,  or  some  other  person  authorized 
by  law  to  administer  the  same : 

"  I, ,  do  solemnly  and  sincerely  promise 
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"and  swear  that  I  will  diligently  and  faithfully 
"  execute  the  oflBce  of  Registrar  of  the  Surrogate 
"  Court  of  the  County  {or  United  Counties,  as  the 

"  case  may  be)  of ,  and  that  I  will  not  know- 

"  ingly  permit  or  suffer  any  alteration,  obliteration, 
"  or  destruction,  to  be  made  or  done  by  myself  or 
"  others  on  any  wills  or  testamentary  papers  or  other 
*'  documents  or  papers  committed  to  my  charge.  So 
"  help  me  God." 

^^^J^ii       11.  The  Registrar  of  every  Surrogate  Court  shaU 
gom  in  Court  hold  his  office  in  the  Court  House  of  the  County, 
and  a  room  therein  shall  be  provided  for  that  pur« 
pose,  and  in  the  event  of  there  being  no  room  in  the 
Court  House,  every  such  Registrar  shall,  until  such 
room  is  provided,  hold  his  office  at  such  place  as  the 
Judge  of  the  Court  directs ;  and  the  office  of  every 
Depodtory      Registrar  shall  be  a  depository  for  all  wills  of  living 
living  persons  persons,  given  to  such  Registrar  for  safe  keeping,, 
and  all  persons  may  deposit  their  wills  in  such  de- 
pository upon  payment  of  such  fees  and  under  such 
regulations  as  may  from  time  to  time  be  directed  by 
rules  or  orders  in  that  behalf,  heretofore  in  force,  or 
sec.  91.)        '  hereafter  made  under  this  Act. 

Wills  of  Living  Persona, — This  provision  is  a  great  conveni- 
ence to  persons  going  abroad,  and  others  desiring  to  guard 
against  the  will  falling  into  the  hands  of  any  but  the  proper 
parties  in  case  of  the  testator's  death.  The  affidavit  of  exe- 
cution by  subscribing  witness  may  be  made  and  deposited 
with  the  will.  It  should  be  sealed  up  in  an  envelope  properly 
endorsed,  and  the  Registrar,  upon  its  being  deposited,  will 
give  a  receipt  which  should  be  produced  to  him  if  the  will  is 
required  to  be  taken  out  again  for  alteration  or  any  other 
purpose.  They  are  not  allowed  to  be  searched  or  inspected 
during  the  life  of  the  testator. 

Registrars  to  M.  The  Registrar  of  every  Surrogate  Court  shall 
mentary  in-  file  and  preserve  all  original  wills  and  testamentary 
^^J^°^c      instruments  of  which  probate  or  letters  of  adminis- 
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tration  with  the  will  annexed  is  granted  in  such  Sur- 

it^te  Court,  and  all  other  papers  used  in  any  matter 

in  such  Court,  subject  to  such  regulations  as  may 

from  time  to  time  be  made  by  any  rules  or  orders 

under  this  Act  in  relation  to  the  due  preservation  (B.  c.  P  Act, 

thereof,  and  the  convenient  inspection  of  the  same. 

Delivery  of  WW,  out  of  Registry, — The  Court  of  Probate 
will  rarely  allow  a  testamentary  paper,  which  haa  been  admitted 
to  probate,  to  be  delivered  out  of  the  Registry  {HaU  deceased^ 
27  L.J.  38 ;  Manfredi  deceased,  1  Sw.  &  Tr.  135).  But  it 
has  allowed  the  original  document  to  be  delivered  out  for  the 
purpose  of  its  being  placed  in  proper  custody,  requiring  an 
authenticated  copy  to  be  substituted  for  it  {Nicholson  (ie- 
ceased,  2  Add.  333  ;  RuueU  deceased,  1  Hagg.  91 ;  and  Bonor 
parU  deceased,  2  Hob.  606. 

Registrars  to  produce  Wills,  ttc,  on  Subpoena. — ^An  ex  parte 
order,  under  K.  31,  T.  T.  1866,  will  be  granted  in  the  first 
instance,  for  a  subpoena  to  issue  to  a  Registrar  of  the  Sur- 
rogate Court,  for  the  production  of  an  original  will,  upon 
affidavit  that  said  will  is  necessary  to  establish  the  case  of  the 
party  applying,  and  that  no  notice  has  been  given  of  hia 
intention  to  use  the  probate  or  letters  of  administration  cum 
test,  annex,  of  same,  and  showing  good  reason  for  not  having 
given,  or  for  not  giving  such  notice  {Sladden  v.  Smith,  3  U.  C. 
L.  J.,  1856,  233,  C.  L.  Chambers,  Hagarty,  J.) 

Searches. — A  person  desiring  to  see  the  register,  or  to  in- 
spect a  will  or  other  papers  in  the  Office  of  the  Registrar 
makes  a  search,  for  which  a  fee  is  payable  under  the  tariff. 
WilLs  proved  in  the  former  Court  of  Probate  are  to  be  found 
in  the  custody  of  the  Surrogate  Clerk  in  Chancery  at  Osgoode 
Hall  (vide  post  sec.  78) ;  also,  copies  of  all  wills  proved  in  any 
Surrogate  Court  since  the  Surrogate  Courts  Act  (vide  sec.  13). 
Wills  of  real  estate  only,  are  sometimes  f oimd  in  the  Registry 
for  deeds,  having  been  recorded  there,  and  not  proved  in  a 
Surrogate  Court. 

13.  On  the  first  Tuesday  of  every  month,  or  Begigtnum  to 
oftener,  if  required  by  any  rule  or  order  respecting  ^^^iJ^ 
Surrogate  Courts  in  force  at  the  time  of  the  passing  ^•uJL^^ 
of  this  Act,  or  hereafter  made  under  this  Act,  every 
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Registrar  of  a  Surrogate  Court  shall  transmit  by 

mail  to   the  Surrogate'^  Clerk,  a  list  in  such  form 

and  containing  such  particulars  as  may  from  time 

to  time  be  required  by  such  Rules  and  Orders,  of  the 

gi'ants  of  probate  and  administration  made  by  such 

Surrogate  Court  up  to,  the  last  preceding  Saturday, 

(B-  C.  Pd  Act,  and  not  included  in  anv  previous  return,  and  also  a 
Ma  61.)  »    ^  , 

copy  certified  by  such  Registrar  to  be  a  connect  copy 
of  every  will  to  which  any  such  probate  or  adminis- 
tration relates,  and  .such  Registrars  shall  in  like 
manner  make  a  return  of  every  revocation  of  a  pro- 
bate or  administnition. 
Sco  postf  8.  39. 

JurlsdlctUiv  (nuJ  riti'rr.^  of  the  Surrogate  Courts. 

(E.  C.  P.  Act,  'A  All  jurisdiction  and  authority,  voluntary  nnil 
"^'^•f  contentious  in  relation  to  matters  and  causes  testa- 

Testamentary  mentary,  and  in  relation  to  the  granting  or  revok- 
C  exercised  ^^\^'  probate  of  wills  and  letters  of  administrati-.^n 
bytheSurro-   ^j^   ^]j^»  efleets  of  (lccea>e<l   T)ers()ns  havin<i:   e>tates 

gate  Courts.  ^  a  /^ 

or  (effects  in  Ontaiio,  and  all  matters  arising  out  of 
or  connected  with  the  grant  or  n-vocation  of  prolate 
or  administration,{shall  continue  to  be  exercised  in 
(^•^•^•'^^*»  the  name  of  Her  j^Majesty,  in  the  several  Surroi^-att^ 
Courts  ;  l.ut  this  provisicai  slial!  not  be  constiu»'d 
as  depriving  the^Court  of  Clianoery  of  jurisdiction 
in  sucli  matters. 

"Voluntary,"  / .c y'- common  f(»rm  luKsiuess  ;  see  Intirnro- 
tation  clause,  sue.  2,  s-s.  4,  aufv.  It  may  also  incliulo  the 
pro\'ing  of  the  will  by  the  executor  in  solemn  form  of  hi* 
own  motion.     (J^ide  chapter  on  Contentious  Business.) 

"Contentious;"  matters  and  causes  testamentarj-.  (See 
an^eaec.  2,  s-s.  3,  and  chapter[on  Contentious  Business,  jh'st.  > 

'*  Effects  ;  "  this  word  in  a  will  comi»rises  the  entire  per- 
sonal estate  of  the  testator,  unless  restrained  by  context  ; 
but  will  not  propria  vi<fore  comprehend  land.  (Jarman,  iJrd 
edition,  689,  715 ;   aiid  Be  O'Lovyhlin,  L.  R.  2  P.  &  D.  102.) 


.  fj 
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13.  Tlie  said  Surrogate  Courts  respectively  shall  Powers  and 

-I  -ti  ''Ti'  1        ii*^  jurisdiction 

nave  full  power,  jurisdiction  and  authority :  of  Surrogate 

(1)  To  issue  process  and  hold  cognizance  of  all 
matters  relative  to  the  granting  of  probates,  and 
committing  letters  of  administration,  and  to  grant 
probate  of  wills  and  commit  letters  of  administra- 
tion of  the  goods  of  persons  dying  intestate,  having 
estate,  goods,  rights  or  credits  in  Ontario,  and  to 
revoke  such  probate  of  wills  and  letters  of  admin- 
istration ; 

The  grant,  when  made,  has  effect  over  the  personal  estate 
of  the  deceased  in  all  parts  of  Ontario  :  see  sec.  10,  sub- 
sec  4y  and  sec.  33. 

(2)  To  hear  and  determine  all  questions,  causes, 
and  suits  in  relation  to  the  matters  aforesaid,  and  to 
all  matters  and  causes  testamentary  ;  and 

(3)  Subject  to  the  provisions  lierein  contained,  such  To  have  the 
(Joui'ts  respectively  shall  also  hnve  the  same  powei's,  as  the  former 
and  the  grants  and  orders  of  the  said  Courts  shall  batTin^certiSn 
have  the  same  effect  throughout  all  Ontario,  and  "^a^^ers. 

in  relation  to  the  personal  estate  of  decea^^ed  per- 
sons, as  the  former  Court  of  Probate  for  Upper 
Canada,  and  its  grants  and  orders  respectively,  had 
in  relation  to  those  matters  and  to  causes  testamen- 
tary within  its  jurisdiction,  and  to  those  effects  of 
deceased  persons  dying  possessed  of  goods  and  chat- 
tels, over  twenty  dollars  in  value,  in  two  or  more 
Counties  in  Upjier  Canada ;  and  all  duties  which,  BonanotahUia, 
by  statute  or  otherwise,  were  imposed  on  or  exer- 
cised by  the  said  Court  of  Probate,  or  the  Judge 
thereof  in  respect  of  probates,  administrations,  and 
matters  and  causes  testamentary,  and  the  appoint- 
ment of  guardians  and  otherwise,  shall  be  per- 
formed by  the  said  several  Surrogate  Courts  and  the 
Judges  thereof  within  their  respective  jurisdictions ; 
but  no  suits  for  legacies  or  suits  for  the  distribution 
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of  residues  shall  be  entertained  by  any  of  the  said 
Surrogate  Courts. 

As  to  signification  of  words  *'  personal  estate  "  and  "  chat- 
tels" :  vide  Paterson  v.  Kerr,  26  Gr.  683. 

As  to  Court  of  Probate,  its  powers  and  duties  :  vide  ante, 
Intro. 

As  to  proceedings  for  appointment  of  guardians  :  vide  post. 

This  last  clause  is  the  same  provision  as  contained  in  sec. 
23  E.  C.  P.  Act.  As  to  rights  of  legatee  and  next  of  kin 
to  have  estate  administered,  and  distribution  made  under 
decree  of  the  Court  of  Chancery :  vide  Taylor's  Chy.  Ord., 
3rd  ed.  338,  et  seq. 


To  what  par- 


16.  The  grant  of  probate  or  letters  of  administra- 
tiOTlitfCourts  tion  shall  belong  to  the  Surrogate  Court  for  the 
ProS^op  County  in  which  the  testator  or  intestate  had,  at 
^2J^|^°^  the  time  of  his  death,  his  fixed  place  of  abode ; 

(1)  The  caption  "  Effect  of  Domicile  "  in  the  correspond- 
^46?.*  ^'         "^K  "ec.  C.  S.  U.  C,  is  omitted  from  ihe  R.  S.  O. 

Fioced  place  of  abode, — In  the  use  of  this  phrase,  our  sta- 
tute appears  to  follow  sec.  46  of  the  Imperial  Statute,  by 
which,  as  between  different  district  registries,  the  right  of  a 
district  registrar  of  the  Court  of  Probate  to  grant  probate  or 
administration  is  made  to  depend  upon  the  fact  that  the  tes- 
tator or  intestate  had,  at  the  time  of  his  death,  a  fixed  place 
of  abode  within  the  district  in  which  the  application  is  made. 
If  deceased  had  a  fixed  place  of  abode  out  of  England,  appli- 
cation for  a  grant  there  must  be  made  to  the  principal 
Registry. 

The  phrase  quoted  is  comprehended  in  the  legal  definition 
of  the  word  domicile,  as  given  by  acknowledged  high  author- 
ity.   (For  such  definition  vide  post, ,**  Wills  proved  and 

grants  made  according  to  foreign  law.")  So  that,  if,  in  any 
case,  it  be  proved  that  the  deceased  had  **  his  fixed  place 
of  abode  "  in  any  County  in  Ontario,  the  question  of  domi- 
cile is  disposed  of,  so  far  as  proceedings  under  this  Act  are 
concerned.  Where,  however,  it  is  shown  that  he  resided  out 
of  Ontario  (the  case  mentioned  in  the  following  sub-section), 
questions  may  arise  depending  upon  the  law  of  domicile. 
(See  further  as  to  grants  made  according  to  foreign  law,  post). 
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Proper  Court, — Letters  of  administration  or  letters  probate 
must  be  granted  by  the  proper  Court,  for  if  granted  by  an 
incompetent  authority  they  are  void  (1  Salk.  32 ;  1  P.  Wm. 
44,  767 ;  AUxvm  v.  Dickefwm,  1  Hardr.  216).  Sed  quogrt 
whether  such  grants  would  now  be  only  voidable  (vide  sec 
16,  snb-sec.  4 ;  and  ss.  34  &  35). 

Where  application  for  the  grant  is  made  to  more  than  one 

court,  a  Judge  in  Chancery  will  determine  what  Surrogate 

Court  has  the  jurisdiction  to  make  it  {vide  sees.  43  &  44 
pod), 

(2)  If  the  testator  or  intestate  had  no  fixed  place 
of  abode  in,  or  resided  out  of  Ontario  at  the  time  of 
his  death,  such  grant  may  be  made  by  the  Surrogate 
Court  for  any  county  in  which  the  testator  or  intes- 
tate bad  personal  or  real  estate  at  the  time  of  his 
death; 

A  mortgage  held  by  deceased  is  personalty  in  the  county  Personalty. 
where  the  lands  lie,  so  as  to  give  the  Surrogate  of  that 
county  jurisdiction  {Re  Thorpe,  15  Gr.  80).  Upon  the  trans- 
laiadoD  of  property  in  any  registered  ship  or  .hare  therein  by 
the  will  or  intestacy  of  the  owner,  the  declaration  of  owner- 
ship required  for  purposes  of  registration  under  the  Mer- 
chants' Shipping  Act  is  to  be  accompanied  by  Probate  or 
letters  of  administration  {vide  sec.  69  of  that  Act).  And  it 
is  probable  that  in  analogy  to  the  English  law  (Imp.  Stat.  37 
ft  28  Yic  c.  56,  s.  4,  as  to  stamp  duties),  a  ship  or  a  share  in 
a  ship  would  be  held  part  of  the  personalty  in  the  county  in 
which  is  her  port  of  registry,  notwithstanding  at  the  time  of 
the  death  of  the  owner  such  ship  may  be  at  sea,  or  elsewhere 
out  of  the  Province. 

(3)  In  other  cases  the  grant  of  probate  or  letters  of 

administration  shall  belong  to  the  Surrogate  Court 

of  any  County ; 

This  provision  is  introduced  by  40  Vic.  c.  7,  as  an  amend- 
ment. The  grant  is  not  to  be  revoked  on  the  ground 
that  deceased  had  no  fixed  place  of  abode  in  any  particular 
county  (sec.  35  pott), 

(4)  Probate  or  letters  of  administration  by  what-  Effect  of  F^. 
ever  court  granted  shall,  unless  revoked,  have  effect        ^ 
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over  the  personal  estate  of  the  deceased  in  all  parts 

of  Ontario ; 

Formerly  it  was  the  letters  of  the  Court  of  Probate  only 
that  took  effect  over  the  whole  Province. 

Orders  and  Decrees,  How  Enforced. 

Powers  of  1^.  Every  Surrogate  Court  shall  have  the  like 

e^or^  their  powers,  jurisdiction  and  authority  for  enforcing  the 
orders  and     attendance  of  persons  required  by  it  as  aforesaid  1, 

decrees  to  be  .      /  .  . 

similar  to        and  for  punishing  persons  failing,  neglecting  oi*  ro- 

those  vested  in  /.     .         ,  ^  -.       ^  .  , 

County  Court  losing  to  produce  deeds,  evidences  or  writings,  or 
mwes?  ^"'^' refusing  to  appear,  or  to  l»e  sworn,  or  to  make 
affinnation,  or  to  give  evi<lenc*e,  or  guilty  of  con- 
tempt, and  general ly  for  enforcing  all  orders,  decrees, 
and  ju<lgments  made  or  given  by  the  Court  under 
(B.  C.  P.  Act  this  Act,  or  under  any  other  Acts  giving  jurisdiction 
to  Surrogate  Courts,  and  otlierwise  in  relation  to  the 
matters  to  be  enquired  into  and  done  by  or  under 
the  Orders  made  under  this  Act,  as  are  by  law  vested 
in  the  County  Courts,  as  Courts  of  Law,  and  were 
prior  to  the  nineteenth  day  of  December,  18G8,  vested 
in  said  County  Courts  as  Courts  leaving  equitable 
jurisdiction  for  such  i)urposes,  in  relation  to  any  suit 
or  matter  depending  in  such  C-ourts. 

Powers  to  Try,  by  Jury. 

Courts  may  '8.  The  sai<l  several  Surrogate  Courts  may  cause 
tiorw  o?^«;t  ^^^7  ^^cstion  of  fact  aiising  in  any  proceeding  under 
to  be  tried  by  t,his  Act,  to  be  tried  by  a  lury  before  the  Judge  of 

ajuryata  '  ,     .  . 

County  Court  the  Court ;  and  upon  order  being  made  allowing  a 
like  "manner  trial  by  jury,  sucli  trial  shall  take  place  at  some 
CoS^.'''^*^  ensuing  sittings  of  the  County  C\)urt  for  the  County, 
and  be  conducted  in  the  same  manner  as  other  trials 
by  jury  in  the  County  Coui-ts ;  and  the  parties  shall 
be  entitled  to  their  right  of  challenge,  and,  for  all 
purposes  of  or  auxiliary  to  the  trial  of  questions  of 
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fact  by  a  jury  before  a  Judge  of  the  Surrogate 

"Court ;  and,  m  respect  of  new  trials,  the  said  Surro-  (E.  C.  P.  Act^ 

gate  Courts  and  the  Judges  thereof  respectively,  and  87.)' 

shall  have  the  same  jurisdiction,  power  and  authority 

in  all  respects  as  belong  to  the  County  Court,  and 

the  Judges  thereof,  for  like  purposes. 

19.  When  any  such  question  is  ordered  to  be  tried 
by  a  jury  before  the  Judge  of  a  Sun-ogate  Court, 
the  question  shall  be  reduced  into  writing  (a)  in 
such  form  as  the  Court  directs,  and  at  the  trial  the 
jury  shall  be  sworn  to  try  the  said  question,  and  a 
true  verdict  give  thereon  according  to  the  evidence, 
and  upon  eveiy  such  trial  the  Judge  of  the  Surrogate 
Court  shall  have  the  same  powers,  jurisdiction  and 
authority  as  belong  to  the  Judge  of  a  County  Coui*t 
sitting  for  the  trial  of  issues  of  fact. 

An  heir  at  law,  who   is  a  party  to  the  cause,  upon  mak-  Heir  at  law 
ing  application  to  the  Court  for  that  purpose,  luis  a  riglit  ^^^ 
in  all  cases  to  have  questions  of  fact  tried  by  a  jury  (Me  post). 

In  other  cases  it  is  within  the  discretion  of  the  Court  to 
direct  questions  of  fact'  to  be  tried  with  or  without  a  jury. 
Where  the  only  issue  raised  is  as  to  the  duo  execution  of  the 
wUl,  the  Court  invariably  directs  the  cause  to  be  tried  with- 
out a  jury.  Where  the  issues  raised  are  testamentary  capa- 
city, undue  influence,  or  fraud,  it  is  the  practice  of  the  Court 
on  application  made  by  either  party  to  grant  a  j  ury .  But  where 
the  cause  from  the  nature  of  the  issues  of  the  fact  raised  is  a 
more  proper  one  to  be  tried  before  the  Court  itself,  than  by 
a  jury,  it  will  on  application  of  either  party  be  directed  to  be 
tried  without  a  jury  ;  unless  such  application  is  opposed  by 
the  heir  at  law.  Thus,  where  the  plaiutift'  propounded  the 
contents  of  a  lost  will,  as  universal  legatee,  and  the  defend- 
ants pleaded  that  the  contents  were  not  those  idleged,  the 
plaintiff's  application  for  a  jury  was  refused.  (Quick  v. 
Quick  3  Swab.  &  Tris.  460.)  So  also  where  the  main  question 
to  he  decided  being  one  of  mixed  law  and  fact,  the  presump- 
tive revocation  of  a  will,  a  jury  was  refused.  (Smith  v.  Hood, 
3  Swab.  <&  Tris.  462.) 

(a)  For  form  of  question  for  jury,  Bee  Appendix. 
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Under  the  £.  C.  P.  Act  when  the  Judge  directs  a  question 
of  fact  to  be  tried  by  a  jury,  he  may  direct  it  to  be  tried  by  a 
common  or  special  jury,  either  before  the  Court  itself  or  by 
means  of  an  issue  directed  to  any  of  the  Superior  Courts  of 
Common  Law  in  the  same  manner  as  an  issue  may  be  direct- 
ed by  the  Court  of  Chancery.  {BusheU  v.  EUnkhom,  1  L,  R. 
P.  &  D.  89.) 
Power   of  The  power  of  the  Judge  to  direct  an  issue  is  discretionary 

^udge  discre-    ^iXid  to  be  exercised  only  where  it  would  be  a  discreet  exercise 
tionary*  , 

of  such  power  (Cooper  aiid  Sparks  v.  Moss  and  Moss,  1  Swab.  & 

Tris.  143,  Coote*s  Prac  :  6th  ed.  275) . 


Terms  pre* 
scribed. 


Contentious 


Terms, 

90.  In  order  that  certain  stated  times  may  be  fixed 
for  hearing  and  determining  matters  and  causes  in 
contentious  cases,  and  business  of  a  contentious  na- 
ture in  the  said  Surrogate  Courts  respectively,  there 
shall  be  four  terms  or  times  of  sitting  in  each  year 
for  the  purposes  aforesaid,  which  (except  in  the 
County  of  York)  sjiall  severally  commence  on  the 
first  Monday  in  the  months  of  January,  April,  July 
and  October,  and  end  on  the  Saturday  of  the  same 
week  : 

In  the  County      (2)  The  terms  of  the  Surrogate  Court  of  theCounty 
of  York.         of  York  shall  commence  on  the  first  Monday  in  Jan- 
uary and  April,  and  on  the  second  Monday  in  June 
and  October,  in  each  year,  and  shall  end  on  the  Sa- 
turday of  the  same  week ; 

(3)  And  the  Judges  of  the  several  Courts  may  ap- 
point one  or  more  days  for  the  giving  of  judgment 
after  Term,  in  the  same  way  as  is  provided  by  law 
in  respect  to  County  Courts. 


•Giving  judg- 
ment after 
Term. 


Witnesses,  Evidence,  dkc. 

^^^^'atterS-       ®**  ^^^^  Surrogate  Court  may  require  the  at- 
4mce  of  parties  tendance  of  any  party  in  person,  or  of  any  person 

-or  witneisefl.         ..  ^  »   •%     /•  ^ 

4md  to  ex-       whom  it  may  think  fit  to  examine  or  cause  to  be 

^amine  them. 
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examined  in  any  suit  or  other  proceeding  in  respect 
of  matters  or  causes  testamentary  and  may  examine, 
or  cause  to  be  examined  upon  oath  or  afErmation, 
ss  the  case  may  require,  parties  and  witnesses  by  (e.  c.  P.  Act, 
word  of  mouth,  and  may  either  before  or  after,  or  ■•  ^'^ 
with  or  without  such  examination,  cause  them  or 
any  of  them  to  be  examined  on  interrogatories,  or 
receive  their  or  any  of  their  affidavits  or  solemn 
affirmations,  as  the  case  may  be  ;  and  each  of  the  said  As  to  produc- 
Courts  may,  by  writ  of  subpoena  or  9vhpoR7ia  duces  and  ingtru- 
tecum  (as  the  case  may  be)  require  such  attendance,  °*®'**®»  ®°- 
.and  order  any  deeds,  evidences  or  writings  to  be 
produced  before  itself  or  otherwise. 


\,  Whether  any  suit  or  other  proceeding  be  or  be  Orders  and 
not  pending  in  the  Court,  with  respect  to  any  pro-  ?Spect  toM&ie 
bate  or  administration,  every  Surrogate  Court  may,  SSteum«ite*!^ 
on  motion  or  petition,  or  otherwise  in  a  summary  pnrportmg  to- 

■'■  ,  be  teetamen- 

way,  order  any  person  to  produce  and  bring  before  tary. 

the   Registrar  of   the    Court   or  otherwise,  as  the 

Court  may  direct,  any  paper  or  writing,  being  or 

purporting  to  be  testamentary,  which  may  be  shown 

to  be  in  the  possession  or  under  the  control  of  such  a.  26.)   ' 

person. 

The  application  may  be  made  to  the  Judge,  either  by  mo- 
tion or  by  summons  when  a  suit  is  pending,  or  by  motion 
upon  affidavit  when  no  suit  is  pending.  The  costs  of  the  appli- 
cation are  in  the  discretion  of  the  Court ;  but  it  is  laid  down 
that  wherever  compulsory  process  is  necessary  for  the  purpose 
of  getting  a  will  lodged  in  the  Registry,  the  expense  should 
fall  on  the  party  who  occasions  it.  {Cunningham  vs.  Seymow, 
2  Ph.  250.)  If  the  Judge  make  the  order,  it  may  be  enforced 
by  the  usual  process  of  contempt.  (D.  &B,  795, 797;  and  see 
Rule  17,  Form  28.) 

(2)  If  it  be  not  shown  that  any  such  paper  or  Examination 
writing  is  in  the  possession  or  under  the  control  of  touSSog^uch 
such  person,  but  if  it  appears  that  there  are  reason-  iMtrumenta. 
able  grounds  for  believing  that  he  has  knowledge  of 
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any  such  paper  or  writing,  the  Court  may  direct 
such  person  to  attend  for  the  purpose  of  being  ex- 
amined before  the  Registrar  or  in  open  Court,  or 
upon  interrogatories  respecting  the  same,  and  such 
person  shall  be  bound  to  answer  such  questions  or 
interrogatories,  and  if  so,  ordered  to  produce  and  bring 
in  such  paper  or  writing,  and  shall  be  subject  to  the 
like  process  of  contempt  in  case  default  in  not  at- 
tending, or  in  not  answering  such  questions  or  inter- 
rogatories, or  not  bringing  in  such  paper  or  writing, 
as  he  would  have  been  subject  to  in  case  he  had  been 
a  party  to  a  suit  in  the  Court,  and  had  made  such 
default ;  and  the  costs  of  any  such  motion,  petition 
or  other  proceeding  shall  be  in  the  discretion  of  the 
Court  (a)« 

Judges,  Regis-  ®3.  The  Judo^es  and  Registrars  of  the  said  Suito- 
Si^^raS"*  gate  Courts  respectively  shall  have  full  power  to 
Superior         administer  oaths  in  matters  and  causes  testamentary 

Courts  to  have  _  , 

power  to  ad-    and  in  all  other  matters  in  any  of  the  said  Courts  ; 

minister  oaths.         ^  r^  ••  x»xi'  rcj'j.*  /» 

and  Commissionei*s  tor  taking  atndavits  m  any  of 
the  Superior  Courts,  shall  also  have  full  power  res- 
pectively to  administer  oaths  in  all  matters  and 
causes  testamentary,  and  in  all  other  matters  in  the 
said  Courts,  to  paities  desirous  of  making  affidavit 
or  deposition  before  them  respectively. 

Section  IG  of  C.  S.  U.  C.  c.  IG  is  as  follows : — 
Penalty  for  16.  If  any  iierson  forges  the  signature  of  any  Jvdije  or 

count^eiting  Registrar  of  a  Surrogate  Court,  or  of  any  Coinrnissioner 
seal  or  signa-   y^^  taking  affidavits  as  aforesaid,  or  forges  or  counterfeits 

or  tendering     Q/my  Seal  of  a  Surrogate  Court,  or  knowingly  uses  or  concurs  in 

same  m  evi-  '; 

dence.  using  any  such  forged  or  counterfeit  signature  or  seal,  or  tenders 

(E.  C.  P.  Act,  in  evidence  any  document  with  a  false  or  counterfeit  signature 

«  28 ) 

of  such  Judge,  Registrar,  or  Commissio7ier,  or  with  a  false  or 

(a)  As  to  costs,  see  preceding  note. 
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caunter/eU  seed,  knowing  the  samn  signature  or  seal  to  be 
Jalse  or  eawUer/eit,  such  person  s/udl  he  guilty  of  felony , 
and  liable  to  be  imprisoned  in  the  Proviiicial  renitentiary 
/or  any  term-  not  exceeding  seven  years. 

Evidence  in  Contentious  Matters. 

94L  Subject  to  the  regulations  established  by  the  M<)deof  taking 
the  Rules  and  Ordera  heretofore  in  force  respecting  TOntentioiw 
Surrogate  Courts,  or  hereafter  to  be  made  under  iJaattere. 
this   Act,  the  witnesses,  and,  where  necessary,  the  (e.  c.  P.  Act, 
parties  in  all  contentious  matters  where  their  atten-  **  ^^'^ 
dance  can  be  had,  shall  be  examined  orally  by  or  be- 
fore the  Judge  of  the  Surrogate  Court  in  open  court ; 
and  subject  to  any  such  regulations  as  aforesaid,  the  when  affida- 
parties  may  verify  their  respective  cases  by  affidavit  J[^^^*^  ^ 
but  the  deponent  in  every  such   affidavit  shall,  on 
the  application  of  the  opposite  party,  be  subject  to  be 
cross-examined  by  or  on  behalf  of  the  opposite  party  Subject  to 
orally  in  open  court  as  aforesaid,  and,  after  such  ^^ation**' 
cross-examination,   may  be  re-examined  orally  in 
open  court  as  aforesaid  by  or  on  behalf  of  the  party  |?*l>^/\?' 
by  whom  such  affidavit  was  filed  (a). 

Commismons  to  Examine  Witnesses. 
35.  Where  a  witness  in  any  such  matter  is  with-  Courts  may 

A    ±-1      1'     'i^       J*  r\    L      '  r.  1  /•!•     issue  Commis- 

out  the  limits  oi  Ontario,  or  where  by  rejison  of  his  sious  for  the 
Ulness  or  otherwise,  the  court  does  not  think  fit  to  of^^^^ 
enforce  the  attendance  of  the  witness  in  open  court, 
any  of  the  said  Surrogate  Coui-ts   may  order  a  com- 
mission  to  issue  for  the  examination  of  such  wit- 
ness on  oath  upon  interrogatories  or  otherwise,  or,  if 
the  witness  be  within  the  jurisdiction  of  the  court,  ^^jg^:  ^•'^^*» 
mav  order  the  examination  of  such  witness  on  oath 
upon  interrogatories  or  otherwise  before  any  person 
to  be  named  in  such  order  for  the  purpose. 

(a)  Fu2e8€C8. 14,15  &  40. 
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Provuions  of 
certain  Acts 
to  apply. 


Comminion 
for  examina- 
tion of  wit- 
nesses. 


SJ6.  All  the  powers  given  to  the  County  Courts  by 
law  for  enabling  the  said  Courts  to  issue  commis- 
sions and  make  orders  for  the  examination  of  wit- 
nesses in  actions  depending  in  such  Courts  and  to 
enforce  such  examination ;  and  all  the  provisions  of 
law  relating  to  County  Courts  for  enforcing  examina- 
tions, or  otherwise,  applicable  thereto  and  to  the 
witnesses  examined,  shall  extend  and  be  applicable 
to  the  said  several  Surrogate  Courts  and  to  the  ex- 
aminations of  witnesses  under  the  commissions  and 
orders  of  the  said  Courts  and  to  the  witnesses 
examined  as  if  such  Courts  were  County  Courts,  and 
the  matter  before  them  rej^pectively  were  an  action 
pending  in  a  County  Court. 

The  application  for  a  commission  is  made  on  motion,  and 
should  be  supported  by  affidavit,  stating  that  issue  has  been 
joined,  or  if  it  has  not  been  joined,  some  satisfactory  reason 
to  induce  the  court  to  interfere.  The  affidavit  should  also 
state  the  names  of  at  least  some  of  the  witnesses  proposed  to 
be  examined,  or  otherwise  describe  who  they  are.  It  should 
also  state  that  they  are  material  and  necessary  witnesses  in 
the  cause.  It  should  further  disclose  either  that  the  witness 
is  out  of  the  jurisdiction  of  the  court,  or  that  he  will  be  so  at 
the  time  of  trial,  being  about  to  leave  the  country  ;  or,  that 
he  is  in  such  a  precarious  state  of  health  as  to  render  it 
highly  probable  that  he  will  be  unable  to  attend  the  trial. 
The  court  will  not  grant  the  application  if  it  can  be  shown 
that  it  is  made  for  delay  or  from  a  sinister  motive  (Sparkes  v. 
Barrett,  5  Scott,  402). 

Form  of  the  Order, — The  order  will  be  for  the  examination 
of  the  witness  on  oath  upon  interrogatories,  or  more  fre- 
quently viva  voce,  or  both,  or  otherwise,  as  the  court  may 
think  fit,  before  any  person  to  be  named  in  such  order  for 
the  purpose.  The  order  or  some  subsequent  order, 
should  point  out  the  time  and  place  for  and  the  man- 
ner of  examination  (1  Chitty  Arch.,  10  ed.  311  ;  and  see 
R.  S.  O.  c.  62,  as  to  witnesses  and  evidence).  An  original 
will  may  be  sent  abroad  annexed  to  a  commission  for  exami- 
nation of  an  attesting  witness,  upon  an  authenticated  copy 
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being  left  in  the  registry.  (Foster  v.  Foster,  33  L.  J.  P.  & 
M.  lli.) 

Rules  of  E'lyidence.  , 

27.  The  rules  of  evidence  observed  in  the  Superior  Rules  of  cvid- 
Courts  of  Law  shall  be  applicable  to  and  observed  in  for^^tT to^ 
the  trial  of  all  questions  of  fact  in  the  said  several  "^^'^^^^ 
Surrogate  Courts  (a).  P.^ct) 

Reference  to  a  Superior  Court 

28.  In  every  case  in  which  there  is  contention  as  In  caiet  of  con- 
to  the  grant  of  probate  or  administration,  and  the  ix^tterm*y,by 
parties  in  such  case  thereto  agree,  such  contention  ^^^fiJ^" 
shall  be  referred  to  and  determined  by  either  of  Her  judication  u 

one  of  the  Su- 

Majesty's  Superior  Courts  of  Law,  or  by  the  Court  of  perior  Courts. 

Chancery  on  a  case  to  be  prepared,  and  the  Surrogate 

Court  having  jurisdiction  in  such  matter  shall  not 

grant  probate  or  administration  until  such  contention 

is  terminated  and  disposed  of  by  judgment,  decree  or 

otherwise. 

Removal  to  the  Court  of  Chancery. 

29.  Any  cause  or  proceeding  in  the  said  Surrogate  in  certain 
Courts  in  which  any  contention  arises  as  to  the  grant  SuSon^nSSter 
of  probate  or  administmtion,  or  in  which  any  dis-  *^  bB  referred 
puted  question  may  be  raised  (as  to  law  or  facts)  re- 
lating to  matters  and  causes  testamentary,  shall  be 
removable  by  any  party  to  such  cause  or  proceeding 

into  the  Court  of  Chancery  by  order  of  a  Judge  of 
the  said  Court,  to  be  obtained  on  a  summary  applica- 
tion supported  by  affidavit,  of  which  reasonable  no- 
tice shall  be  given  to  the  other  parties  concerned. 

On  motion  before  the  Court  of  Chancery  to  remove  a  cause 
from  the  Surrogate  Court  of  Lanark  and  Eenfrew  on  the 
ground  that  there  was  a  contest  and  on  account  of  delay, 

(a)  And  see  Act  respecting  witnesses  and  evidence,    R.  S.  O.  c  62, 
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Rimov&l  of      it  was  held  that  causes  which  may  be  remoyed  to  the  Court 
cause  to  Chan-  ^f  Chancery  must  be  not  only  causes  in  which  contention 
arises,  but  causes  in  which  disputed  questions  of  law  or  fact 
arise.     In  this  case  different  parties  having  applied  for  admin- 
istration, there  was  a  contest  as  to  who  was  entitled  to  the 
grant.     There  being  such  contest,  there  must  be  a  citation, 
and  to  decide  it  the  matter  should  be  argued  in  term,  (before 
the  Surrogate  Judge).     And  as  to  the  question  of  delay 
the  Surrogate  Court  has  power  to  appoint  an  administrator 
Not  every  case  P®°^°g  the  litigation.     The  Court  did  not  think  that  the  leg- 
of  contest.         islature  intended  every  case  of  contest  to  be  removed  to  this 
Court.    Motion  refused.     {Per  Blake,  C.  Spragge,  V.  C,  con- 
curring.    Re  Beckwiihy  6  U.  C.  L.  J.,  1869,  p.  256). 

There  was  a  controversy  as  to  the  validity  of  a  will,  and 
upon  a  sworn  allegation,  which  was  not  contradicted,  that 
there  was  a  large  amount  of  property  real  and  personal  (over 
$2,000)  and  that  **  the  questions  to  be  tried  and  determined 
were  of  such  importance  and  difficulty  that  the  same  could  be 
more  effectually  tried  and  disposed  of  in  the  Court  of  Chan- 
cery than  in  the  Surrogate  Court," — the  matter  was  removed 
to  Chancery.  In  re  Eccles,  1  Chan.  Cham.,  876,  and  Unwin 
V.  Mowaty  Atty.-Gen.,  by  order  of  17  Sep.,  1875. 

Costs  on  Removal, — In  cases  which  by  theSurrogate Courts' 

Act  are  proper  to  be  removed  into  the  Court  of  Chancery,  the 

Court  will  not  as  to  the  proceedings  in  Chancery  restrict  the 

party  to  Surrogate  Court  costs.     {Re  Lee  <£;  Waterhousej  5  CJ. 

.     C.  L.  J.,  (1859),  p.  256,  and  Harris  v.  Harris,  24  Gr.  462). 

-,  ^  (2)   The  Juds:e  making  such  order  may  impose 

Terms  aa  to  ^   ^  ^  ^^^  ,       »  ^ 

costs.  such    terms    as   to  payment   or  security  for  costs 

or  otherwise  as  to  him  seems  fit;  but  no  cause 
or  proceeding   shall    be  so   removed  unless   it  is 

Certain  cases  Qf  q^q}^  a    nature   and   of  such  importance  as  to 

not  to  be  so  re- 

moved.  render   it  proper   that  the  same  should  be  with- 

drawn from  the  jmisdiction  of  the  Surrogate  Court 
and  disposed  of  by  the  Court  of  Chancery,  nor  unless 

•o/wwi  the  personal  estate  of  the  deceased  exceeds  two 

WifWO  person-  ^ 

al  estate.         thousand  dollars  in  value. 

The  order  is  obtained  on  motion  in  Chambers  upon  notice. 
For  a  form  of  such  an  order,  vide  App.  The  Registrar  of 
the  Surrogate  Court  upon  being  served  with  the  order  will 
transmit  the  papers  to  the  Registrar  in  Chancery. 


V;. 
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30.  Upon  any  cause  or  proceeding  being  so  re-  Powers  of  the 
moved  as  aforesaid,  the  Court  of  Chancery  shall  eery, 
bave  full  power  to  determine  the  same,  and  may 

cause  any  question  offact  arising  therein  to  be  tried 
by  a  jury,  and  otherwise  deal  with  the  same,  as  with 
any  cause  or  claim  originally  entered  in  the  said 
Court  of  Chancery  and  the  final  order  or  decree  made 
by  the  said  Court  of  Cliancery  in  any  cause  or  pro- 
ceeding removed  as  aforesaid,  shall  for  the  guidance  andtranBmig- 
of  the  said  Surrogate  Court,  be  transmitted  by  the  onlwtoSurro- 
Surrogate  Clerk  to  the  Registrar  of  the  Surrogate  ^*^  Court. 
Court  from  which  such  cause   or  proceeding  was 
removed. 

Appeals  to  the  CouH  of  Appeal, 

31.  Any  person  considering  himself  aggrieved  ^«"?'^  ^^" 
by  any  order,  sentence,  judgment  or  decree  of  any  aelves  a^fgriev- 
Surrogate  Court  or  being  dissatisfied  with  the  de-  judj^en?  Ac. 
termination  of  the  judge  thereof  in  point  of  law  in  ^/co^li'^ 
any  matter  or  cause  under  this  Act,  may,  within  Appeal. 
fifteen  days  next  after  such  order,  sentence,  judg- 
ment, decree  or  determination,  appeal  therefrom  to 

the  Court  of  Appeal  or  to  a  single  Judge  of  such 
Court,  in  the  manner  and  subject  to  the  regu1fl>'OTi«» 
provided  for  by  the  Rules  and  Orders  respecting 
the  Surrogate  Courts  heretofore  in  force,  or  by 
Rules  or  Orders  made  under  this  Act ;  and  the  said 
Court  of  Appeal  or  Judge  shall  hear  and  determine  Appeals  not  to 
such  appeals ;  but  no  such  appeal  shall  be  had  or  lie  Jj^  certain 
unless  the  value  of  the  goods,  chattels,  rights  or 
credits  to  be  affected  by  such  order,  sentence,  judg- 
ment, decree  or  determination  exceeds  two  hundred 
dollars ;  and  in  case  of  an  appeal  to  a  single  judge, 
he  may,  in  his  dircretion,  and  upon  such  terms  as 
be  thinks  proper,  refer  the  appeal  to  the  said  Court 
of  Appeal. 
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Right  of  Appeal : — (Jnder  the  Cotirt  of  Probate  Act  of 
Upper  Canada  (a)  an  appeal  laj  from  judgments  of  the  Surro« 
gate  Courts  to  the  Court  of  Probate  ;  upon  that  Court  being- 
abolished  the  appeal  was  to  the  Court  of  Chancery,  and  so- 
continued  until  40  Vic.  J  c.  7  ;  now  it  is  to  the  Court  of  Ap- 
peals.    Sec.  19  of  the  Court  of  Appeal  Act  includes  appeals 
from  the  Surrogate  Courts,  as  provided  in  the  S.  C.  Act.  As  to 
appeal  book,  form  of  appeal  bond,  oath  of  justification,  &c. 
see  General  Orders,  Court  of  Appeal.     See  also  S.  C.  Rules 
bO,6\y  62,  post. 

It  would  seem  that,  under  this  section,  without  reference 
to  the  real  estate,  however  great  its  value,  unless  the  personal 
estate  of  the  testator  or  intestate  exceed  $200,  there  is  no  ap- 
peal from  the  order  or  decree  of  the  Surrogate  Court,  whether 
made  in  common  form  or  in  contentious  proceedings. 

PRACTICE. 

Proofs  to  Lead  Grant. 

Practice  of  the  32.  Unless  otherwise  provided  by  this  Act,  orhy 
^^♦^'^•"^the  Rules  or  Qrders  respecting  Surrogate  Courts 
heretofore  in  force,  or  hereafter  to  be  made  un- 
der this  Act,  the  practice  of  the  said  several  Surro- 
gate Courts  shall,  so  far  as  the  circumstances  of  the 
case  will  admit,  be  according  to  the  practice  in  Her 
Majesty's  Court  of  Probate  in  England,  as  it  stood 
5  DecJ,  1869.  on  the  fifth  day  of  December,  one  thousand  eight 
hundred  and  fifty -nine  (6). 

General  Rules  and  Orders  for  common  form  business  were 
made  under  the  Act ;  but  contentious  business,  and  indeed 
certain  matters  of  common  form  business  were  left,  and  have 
since  continued  under  the  operation  of  this  section,  to  be 
governed  by  the  practice  of  the  Court  of  Probate  in  England 
as  it  stood  at  the  date  mentioned  in  the  section.     Vide  ayite, 

p.  1. 

Sec.  29  E.  C.  P.  Act,  corresponding  with  this  section,  has 
been  held  to  apply  to  procedure  only,  not  to  the  principles 
on  which  the  Court  acts.  Thos.  Hy,  Oliphant,  1  Sw.  &  Tr. , 
525. 

(a)  Vide  ante,  p.  11. 

(6)  Date  when  Consolidated  Statutes  U*  C  came  into  force. 
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33.  On  every  application  to  a  Surrogate  Court  Proof,  &c.,  re- 
:for  probate  of  will  or  letters  of  administration,  where  SSSng  gnmt 
the  testator  or  intestate  was  resident  in  Ontario  at  ^j^J^^tion 
the  time  of  his  death,  the  place  of  abode  of  such  where  dwseas- 

,  ,  ed  reaidea  m 

testator  or  intestate  at  the  time  of  his  death  shall  Ontario, 
be  made  to  appear  by  affidavit  of  the  person  or  some 
one  of   the   persons   applying  for   the   same ;  and 
thereupon,  and  upon  proof  of  the  will,  or  in  case 
of  intestacy,  upon  proof  that  the  deceased  died  in- 
testate, probate  of  the  will  or  letters  of  administra- 
tion (as  the  case  may  be)  may  be  granted  under  the 
«eal  of  the  Surrogate  Court  to  which  such  applica- 
tion has  been  so  made ;  and  such  probate  or  letters  Grant  to  bar© 
of  administration  shall  have  effect  over  the  personal  ourontark?  ' 
estate  of  the  deceased  in  all  parts  of  Ontario. 

As  to  ''  place  of  abode  "  vide  ante  s.  16  and  note. 

"Proof  of  the  will,"  i.  c,  proof  of  its  due  execution 
according  to  the  requirements  of  the  **  Wills  Act  of  Ontario." 
The  oath  of  the  executor  that  he  believes  the  paper  of  which 
he  applies  for  probate,  to  contain  the  true  last  will  and  tes« 
tament  of  the  deceased,  and  the  marking  of  the  will  by  him, 
as  required  by  Rule  16,  may  be  regarded-  as  adminicular 
proof  of  the  will.     Vide  post,  chapter  on  "proof  of  wills." 

34.  On  every  application  for  probate  of  a  will  or  Where  testa- 
letters  of  administration  where  the  testator  or  in-  no^'fixed'place 
testate  had  no  fixed  place  of  abode  in,  or  resided  ^l^^^^i  of 
out  of  Ontario  at  the  time  of  his  death,  the  same  Ontario,  upon 

1  tr»  t      '        I*     t  what  proof 

shall  be  made  to  appear  by  amdavit  of  the  person  probate  or  ad- 

/•if  1    ■         i*  1  ministration  to 

or  some  one  of  the  persons  applying  for  such  pro-  begranted,&o. 
bate  or  administration,  and  that  the  deceased  died 
leaving  personal  or  real  property  within  the  county 
in  the  Surrogate  Court  of  which  such  application 
is  made,  or  leaving  no  personal  or  real  property 
in  Ontario,  as  the  case  may  be,  and  that  notice  of 
the  application  has  been  published  at  least  tliree 
times  successively  in  the  Ontario  Gazette,  and  there- 
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upon,  and  upon  proof  of  the  will,  or  in  case  of  in- 
testacy, upon  proof  that  the  deceased  died  intestate, 
probate  of  the  will  or  letters  of  administi:ation,  as 
the  case  may  be,  may  be  granted  under  the  seal  of 
such  Surrogate  Court ;  and  such  probate  or  letters 
It«  effect.  of  administration  shall  have  effect  over  the  personal 
estate  of  the  deceased  in  all  parts  of  Ontario. 

'*  Fixed  place  of  abode,"  vide  ayite  s,  16  and  note. 
For  Form  of  Notice  vide  Appendix. 

Affidavit  35.  The  affidavit  as  to  the  place  of  abode  and 

Sp^cation  for  Personal  property  of  a  testator  or  intestate  under 
grant  to  be      the  two  next  precedinjj  sections,  for  the  purpose  of 

oonclasive  for     .    ,  ^  ...  r      r 

exercise  of     giving  a  particular  Court  jurisdiction,  shall  be  con- 
jurisdiction         i*f*ii  fi         t^       •   '         ii 

unless  shown  clusive  for  the  purpose  of  authorizing  the  exercise 
to  be  incorrect.  q£  ^^^j^  jurisdiction;  and  no  gi-ant  of  probate  or 

administration  shall  be  liable  to  be  recalled,  revoked 
or  otherwise  impeached  by  reason  that  the  testator 
(E.  C.  P.  Act,  or  intestate  had  no  fixed  place  of  abode  within  the 
■•  ^^^'  particular  county  at  the  time  of  his  death,  or  had 

not  personal  or  real  estate  therein  at  the  time  of 
his  death  ;  and  every  probate  and  administration 
granted  by  a  Surrogate  Court  shall  effectually  dis- 
charge and  protect  all  persons  paying  to  or  dealing 
with  any  executor  or  administrator  thereunder, 
notwithstanding  the  want  of  or  defect  in  such  affi- 
davit as  is  hereby  required ;  but  in  case  it  is  made  to 
appear  to  the  Judge  of  any  Surrogate  Court  before 
whom  any  matter  is  pending  under  this  Act,  that 
the  place  of  abode  of  the  testator  or  intestate,  or  the 
situation   of  his  property  has  not  been  correctly 

Butthe  Judge  ®*^*^^^  ^^  ^^®  affidavit,  such   Judge  may  stay   all 
may  stay  pro-  further  proceedincfs  and  make  such  order  as  to  the 

cee<tiBK8  in  . 

case  of  incor-  costs  of  the  proceedings  before  him  as  he  thinks 

rect   state-       .    >  . 
ment.  JUSt. 

Vide  ante  sec.  16,  m.  3. 
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Proof  when  Applicant  not  next  of  kin. 


k  In  case  application  is  made  for  letters  of  ^^^  «RpW- 
administration  by  any  person  not  entitled  to  the  not  next  of  kin 
same  as  next  of  kin  to  the  deceased,  the  next  of  kin  ^'^J^j^  ^ 
or  others  having  or  pretending  interest  in  the  per-  &<«*«*• 
sonal  estate  of  the  deceased  resident  in  Ontario  shall 
be  cited  or  summoned  to  see  the  proceedings,  and  to 
show  cause  why  the  administration,  should  not  be 
granted  to  the  person  applying  therefor ;  and  if 
neither  the  next  of  kin  nor  any  person  of  the  kin- 
dred of  the  deceased  happens  to  reside  in  Ontario, 
then  a  copy  .  of  such  citation  or  summons  shall  be 
served  or  published  in  such  manner  as  may  be  pro- 
vided for  by  any  Rules  or  Orders  in  that  behalf. 

Citation  will  only  issue  npon  a  Judge's  order  (S.  0.  R.  17) 
and  upon  an  affidavit  in  verification  of  the  averments  it 
contains  being  filed  ;  vide  post  chapter  on  Citations. 

Ab  to  service  of  citations  under  this  sec.  vide  Rule  26,  and 
as  to  service  of  citations  in  other  cases  vide  Rule  25,  as  to 
citing  heirs,  devisees,  &c.,  see  sec.  49. 

ST.  ll  the  next  of  kin,  usually  residing  in  Ontario 
and  regularly  entitled  to-  administer,  happens  to  be 
absent  from  Ontario,  the  Surrogate  Court  having 
jurisdiction  in  the  matter  may,  in  its  discretion, 
grant  a  temporary  administration,  and  appoint  the  I^^^Su 
applicant,  or  such  other  person  as  the  Court  thinks  in  certain 
fit,  to  be  administrator  of  the  personal  estate  of 
such  deceased  person  for  a  limited  time,  or  to  be  Limited. 
revoked  upon  the  return  of  such  next  of  kin  as 
aforesaid 

See  Roles  12,  13,  as  to  limited  grants,  and  chapter  on 
<<  Limited  Grants/'  post. 

It  will  sometimes  happen  that  the  executor  or  the  person 
entitled  to  adaiinistration  is  not  immediately  accessible,  and 
the  state  of  the  assets  may  render  it  imperatively  necessary 
to  constitute  a  representative  without  delay.      When  such  is 
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the  cue  the  Court  will  exerciM  the  duoretiou  Mnfamd  npoti 

it  bf  thia  section  and  t.  54.  |>o«l. 

In  the  cue  ot  persons  resident  out  of  Ontario,  a  graot  will 

be  made  to  their  attomeji'  acting  under  power  of  attomej, 

duly  attested.     The  letter  of  attorney  need  not  be  nader 

aeaL     A  general  power  of  attorney  may,  under  some  circnm- 

Grant  to  stanceB  be  sufficient  though  made  without  reference  to  the 

^^^'  giant  of  administration  {Lueai  t.  Lucat,  2  Lee,  557). 

Where  a  person  is  authorized  by  a  simple  power  of  attor- 
ney to  take  out  administration,  the  Court  will  decKS  to 
him  such  administratioil  as  it  would  have  granted  to  the 
person  who  conferred  the  power,  if  he  had  applied  for  it 
himself.  If  administration  be  decreed  in  pursuance  of  a 
power,  the  grant  must  follow  the  terms  of  the  power  ;  aad 
when  the  power  is  for  a  general  grant,  the  Court  cannot 
make  a  special  grant  (Ooldtborough,  deceased,  1  Sw.  &  Tr. 
295)  aoiiconverio.D.  &B.,44]. 

The  modem  form  ot  grant  to  an  attorney  is  to fur 

the   vtt   and   bentfit   of rt»itUat  at   attd 

vntilheshaU  duly  apply,  for  mid  obtain  probate  or  adminii- 
tration  {Caitidy,  deceased,  4  Hagg.  360). 

Seciuityto  ba      ^-  Tbeadmmistratorsoappointedshallgivesucli 

gl^eo.  security  as  the  Court  directs  (a),  and  shall  have  all 

the  rights  and  powers  of  a  general  administrator, 

and  shall  be  subject  to  the  immediate  control  of  the 

Court. 

Notice  of  Application8. 

As  to  _  39.  In  case  of  an  application  to  any  Surrogate 

efnotioeof      Court  for  the  grant   of  probate  or  administration, 
fS^rf    notice  thereof  shall,  by  the  Registrar  of  the  Court. 


Clerk  by  Clerk  by  the  next  post  after  such  application,  and 
(iiDdiM s  13).  8uch  notice  shall  specify  the  name  and  description 
or  addition,  if  any,  of  the  testator  or  intestate,  the 
time  of  his  death,  and  the  place  of  his  abode  at  his 
decease,  as  stated  in  the  afQdavit  or  affidavits  made 
in  support  of  such  application,  and  the  name  ot  the 

(a)  Sm  S.  C.  Ruls  30. 
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person  by  whom  the  application  has  been  made,  and 
such  other  particulars  as  may  be  directed  by  any 
Eules  or  Orders  ^n  that  behalf. 

40.  Unless  upon  special  order  or  decree  of  such  Proceedingg  to 
Surrogate  Court,  no  probate  or  administration  shall  tui  certificate 
be  granted  in  pursuance  of  such  application,  until  ^^^^^ 
such  Registrar  has  received  a  certificate,  under  the  Clerk, 
hand  of  the  Surrogate  Clerk,  that  no  other  applica- 
tion appears  to  have  been  made  in  respect  of  the 

goods  of  the  same  deceased  person,  which  certificate 
the  said  Surrogate  Clerk  shall  forward,  as  soon  as 
may  be,  to  such  Registrar. 

41.  All  notices  in  respect  of  applications  in   the  Surrogate 
several  Surrogate  Courts,  shall  be  filed  and  kept  by  notices.     ^ 
the  said  Surrogate  Clerk. 

42.  The  Surrogate  Clerk  shall,  with  reference  to  And  examine 

1         J*  •  11         x*  ir        1.  1*    i^U  notices &c. 

every  such  notice,  examine  all  notices  of  such  appli- 
cations received  from  the  several  other  Surrogate 
Court  Registrars,  so  far  as  appears  to  be  necessary, 
to  ascertain,  whether  or  no,  application  for  probate 
or  administration  in  respect  of  the  goods  of  the  same 
deceased  person  has  been  made  in  more  than  one 
Surrogate  Court,  and  he  shall  communicate  with  the 
Surrogate  Court  Registrars,  as  occasion  niay  require, 
in  relation  to  such  applications. 

43.  In  case  it  appears  by  the  certificate  of  the  Proceedings  if 
Surrogate  Clerk  that  application  for  probate  or  ad-  £«  been  made 
ministration  has  been  made  to  two  or  more  Surro-  *^  ^^  *^*f 

one  Surrogate 

gate  Courts,  the  Judges  of  such  Courts,  respectively,  Comt. 

shall  stay  proceedings  therein,  leaving  the  parties  to 

apply  to  one  of  the  Judges  of  the  Court  of  Chancery  to  be  decided 

to  give  such  direction  in  the  matter,  as  to  him  seems  ^  Chancery. 

necessary. 
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Judge  in 
Oha^Qcery  to 
determine 
what  court 
shall  have 
jurisdiction. 


44.  On  application  made  to  such  Judge  of  the 
Court  of  Chancery,  he  shall  enquire  into  the  matter 
in  a  summary  way,  and  adjudge  anfl  determine  what 
Surrogate  Court  has  jurisdiction  and  shall  proceed 
in  the  matter. 


The  Judge  in       4tJ.  The  Judge  of  the  Court  of  Chancery  may 
shaU  deter-      Order  costs  to  be  paid  by  any  of  the  applicants  and 
^^"*?       the  order  shall  be  enforced  by  the  Court  of  Chan- 
cery. 


His  decision 
to  be  final. 


46.  The  determination  of  such  Judge  shall  be 
final  and  conclusiv^e,  and  so  soon  as  may  be  after 
such  determination  has  been  made,  the  Surrogate 
Clerk  shall  transmit  a  certified  copy  thereof  to  the 
Registrars  of  the  several  Surrogate  Courts  wherein 
such  applications  as  aforesaid  have  been  made. 

Caveats. 

As  to  caveats       ^'^'  Caveats  against  the  grant  of  probate  or  ad- 

lod^ed  Mid*     ministration  (a)  may  be  lodged  with  the  Surrogate 

proceedings  in  Clerk  or  with  the  Registrar  of  any  Surrogate  Court ; 

^^^  and  subject  to  any  rules  or  orders  under  this  Act, 

the  practice  and  procedure  under  such  Caveats  shall 

as  nearly  as  may  be  correspond  with  the  practice 

and  procedure  under  Caveats  in  use  on  the  fifth 

day  of  December,  one  thousand  eight  hundred  and 

(E.  C.  P.  Act  fifty-iihie    in   Her  Majesty's  Court  of  Probate  in 

■.52.)    '       'England  (6).    • 

Sec.  53  of  the  E.  C.  P.  Act  provided  that  (subject  to  any 
rules  or  orders  made  under  the  Act)  the  practice  and  proce: 
dure  under  Caveats  should  as  near  as  maybe  correspond  with 
the  practice  and  procedure  then  in  use  in  the  Prerogative 
Court  of  Canterbury. 

(a)  And  ako  against  the  grant  of  letters  of  goardianship,  see  Q. 
R.4. 

(6)  See  sec.  32  ante,  and  note ;  also  chapter  on  Contentions  Busi- 
nees,  po«e. 
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48.  Immediately  on  a  Caveat  being  lodged  in  any  To  be  trans- 
Surrogate  Court,  the  Registrar  of  such  Court  shall  J^per  Surro- 
send  a  copy  thereof  to  the  Surrogate  Clerk  to  be  ****  Courta. 
entered  among  the  Caveats  lodged  with  him,  and 

upon  notice  of  application  by  the  Registrar  of  a 
Surrogate  Court  under  the  thirty-ninth  section  being 
received,  the  Surrogate  Clerk  shall  forward  to  such 
R^istrar  so  soon  as  may  be,  notice  of  any  Caveat 
that  has  been  so  lodged  as  aforesaid  touching  such 
application,  and  such  notice  shall  accompany  or  be 
em.bodied  with  the  certificate  mentioned  in  the  for- 
tieth section. 

Proof  of  Wills  in  Solemn  Form, 

49.  Where  proceedings  are  taken  under  this  Act  Where  a  wiU 

m  .  'ty  •  ^  n  /   \  n  i      afifectiiig  real 

for  proving  a  will  m  solemn  form  (a),  or  for  revok-  estoUwproved 
ing  the  probate  of  a  will  on  the  ground  of  the  in-  otIS^^bST' 
validity  thereof,  or  where  in  any  other  contentious  [^  ^^  conten- 

''  ,  "^  tioos  proceed- 

cause  or  matter  under  this  Act  the  validity  of  a  will  ings,  heirs,  &c, 

is  disputed,  unless  the  will  affects  only  personal  es-  but  not  neoes- 

tate,  the  heir  or  heirs  at  law,  devisees  or  other  per-  JS^JiJJ'of*^^ 

sons  having  or  pretending  to  have  any  interest  in  ^^'^^ 

the  real  estate  affected  by  the  will,  may,  subject  to 

the  provisions  of  this  Act  and  to  the  Rules  and 

Orders  relating  to  Surrogate  Courts  lieretofore  i^  (e  c  P  Act 

force,  or  hereafter  to  be  made  under  this  Act,  be  8-61.) 

cited  to  see  proceedings,  or  be  otherwise  summoned 

in  like  manner  as  the  next  of  kin,  or  others  having 

or  pretending  interest  in  the  personal  estate  (6) 

affected  by  a  will  should  be  cited  or  summoned,  and 

may  be  permitted  to  become  parties,  subject  to  such 

Rules  and  Orders  and  to  the  discretion  of  the  Court ; 

(a)  Probate  in  solemn  form  is  in  the  nature  of  a  decree  pronotinced 
in  op«n  courts  Coote,  4th  ed.  250,  and  vidt  chapter  on  *'  Contentioiui 
ImsineM''  po^ 

(6)  Vide  ante  eec.  36  and  note. 
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Proof  of  will 
in  solemn 
form. 


but  nothing  herein  contained  shall  make  it  necessary 
to  cite  the  heirs  at  law,  or  other  person  having  or 
pretending  interest  in  the  real  estate  of  a  deceased 
person,  unless  the  Court,  with  reference  to  the  cir- 
cumstances of  the  case  directs  the  same  to  be  done. 

Thiff  section,  except  the  last  five  lines,  corresponds  with 
section  61,  E.  C.  P.  Act,  as  to  which,  and  two  following  sec- 
tions of  the  Probate  Act,  it  is  said  (a)  that  ''  One  of  their 
great  objepts  is  to  prevent  double  trials ;  and  this  object 
where  the  wills  relate  to  realty  as  well  as  personalty,  can 
only  be  effected  by  citing  the  heir  at  law  or  other  persons 
interested  in  such  realty."  The  court,  therefore,  upon  appli- 
cation made,  will  generally  permit  the  citation  to  issue,  and 
the  fact  of  a  co-heir  being  an  infant  or  child  of  the  plaintiff, 
is  no  ground  for  the  court  refusing  to  allow  sUch  co-heir  to 
be  cited  {Nicholla  v.  Binns,  1  Swab.  &  Tris.,  p.  19.  Jan., 
A.D.  1858). 

Sec.  62  of  the  English  Act  provides  that  where  a  will  is 
proved  in  solemn  form  or  its  validity  declared  in  a  conten- 
tious cause,  the  decree  of  the  court  shall  inure  to  the  benefit 
of  all  persons  interested  in  the  real  estate,  and  that  the 
probate  shall  be  conclusive  evidence  of  the  validity  and  con- 
tents of  such  will  in  all  suits  or  proceedings  affecting  real 
estate.     The  S.  C.  Act  does  not  contain  this  provision. 

(See  note  to  sec.  4  ante,  and  chapter  on  Contentious  busi- 
ness— pod.)  (6). 

As  to  sec.  61  E.  C.  P.  Act,  Mr.  Horsey  says  (p.  40)  that, 
**  this  provision  removes  the  scandal — that  two  courses  of 
litigation  on  the  same  subject  might  be  existing  at  the  same 
time  ;  the  one  in  the  Ecclesiastical  Court  impugning  the  will 
as  to  the  personal  estate,  and  the  other  litigation,  either  an 
ejectment  at  law  by  the  heir  or  devisee,  or  an  issue  by  the 
-Court  of  Chancery  at  the  instigation  of  the  same  parties,  and 
these  latter  proceedings  repeated  several  times.  *  * 

*  *  ♦It  will  in  most  cases  be  desirable  to  prove 
wills  of  realty  in  solemn  form  where  any  doubt  exists  as  to 
the  intentions  of  the  heir  or  devisees  under  prior  wills." 


(a)  ChoU^s  Prob.  Prac.,  5th  ed.  244. 

(b)  See  sec.  61  et  seq.  of  Imp.  Act,  referred  to  in  WiUon  ▼.  Wilson, 
24  Gr.,  p.  394,  (Proudfoot,  V.  C.) 
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'*  The  adyantage  of  proving  a  will  in  solemn  form  in  the  first  AdTantags  of 
instance  is  so  obvious,  that  it  is  surprising  that  this  course  is  proving  will  in 
not  more  frequently  resorted  to.  Whenever  the  circumstan- 
ces attending  the  execution  of  the  instrument  are  calculated 
to  create  suspicion  or  inquiry,  or  when  minors  or  persons  of 
tmsound  mind  have  an  interest  adverse  to  the  will,  it  is  espe- 
cially desirable  to  establish  its  validity  while  the  witnesses 
are  living  and  the  facts  recent.  This  is  particularly  the  case 
when  the  wiU  affects  real  estate,  a  sale  of  which  may  be  in 
contemplation.  (Qrove  v.  Bastard,  2  Phill.  619,  1  DeG. ,  M. 
&  G.  12,  S.  C.)  Of  the  decision  of  Lord  Truro,  Lord  St. 
Leonards  says  gucere,  and  considers  this  case  (Y.  &  P.  366, 
N.  (h),  13th  ed.)  The  expenses  in  an  uncontested  case  are 
insignificant,  for  the  evidence  of  one  of  the  attesting  wit- 
nesses is  sufficient  (Belbin  v.  Skeais^  1  Sw.  &  Tr.  148),  and 
that  may  be  given'  by  affidavit  (S.  0.  Act,  21.)  The  costs  of 
the  defendants,  if  unsuccessful,  will  generally  be  borne  by 
themselves,  in  special  cases  only  will  they  be  paid  out  of  the 
estate ''  (D.  &  B.  641,  note  a). 

In  voluntary  proceedings  to  prove  a  will  in  solemn  form,  a 
citation  will  issue  to  parties  interested.  Vide  pott  — ,  '  Ci- 
tations. 

Copies  of  Wills, 

SSO.  An  official  copy  of  the  whole  or  any  part  of  a  official  copy 
will,  or  an  official  certificate  of  the  grant  of  any  ^rt  ©ra  wUl*^ 
letters  of  administration,  may  be  obtained  from  the  ^ybeobtain- 
R^strar  of  the  Surrogate  Court  where  the  will  has 
been  proved  or  the  administration  granted,  on  pay- 
ment of  such  fees  as  may  be  fixed  for  the  same  by 
the  Rules  and  Orders  heretofore  in  force  or  hereafter  (E.  C.  P.  Act 
made  under  this  Act. 

Such  certificates  are  required  by  Banks  in  which  the  tes-  Official  certifi- 
tator  or  intestate  had  money  or  shares,  before  they  will  re-  cate. 
cognise  the  Executor  or  Administrator  as  the  legal  represen- 
tative of  the  estate.     Banks  require  also,  in  certain  cases,  a 
Declaration  of  Transmission  to  be  deposited  with  the  certifi-  . 
cate.     For  Form  of  which  vide  Appendix. 
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Administration  Pendente  Lite, 

Adminiatra-        St.  Pending  any  suit  touching  the  validity  of  the 
fuemM^hd^    will  of  any  deceased  person,  or  for  obtaining,  recall- 
granted,  jjjg  Qp  revoking  any  probate  or  any  grant  of  adminis- 
tration, the  Court  in  which  such  suit  is  pending  may 
appoint  an  administrator  of  the  personal  estate  of 
such  deceased  person ;  and  the  administrator  so  ap- 
RightB  and      pointed  shall  have  all  the  rights  and  powers  of  a 
SdmSLtrator  g^^^^^al  administrator  other  than  the  right  of  distri- 
buting the  residue  of  such  personal  estate ;  and  every 
such  administrator  shall  be  subject  to  the  immediate 
control  of  the  Court  and  act  under  its  direction ;  and 
the  Court  may  direct  that  such  administrator  shall 
receive  out  of  the  personal  estate  of  the  deceased 
(E.  C.  P.  Act  such  reasonable  remuneration  as  the  Court  thinks 

8.  70  and  71.)    gi.  > 

See  Dey  Y.  Dey,  2  Gr.  149.    And  vide  pout  ch.  on  "Ad- 
ministration pendente  lite,^* 

Administration  vnth  loiLl  annexed, 

AdminiBtra-         tS3.  Where   administration  is  granted  with  the 

wiU  annexed,  will  annexed,  a  bond  shall  (unless  it  is  otherwise 
provide<l  l)y  law)  be  given  to  the  Judge  of  the  Court 
as  in  other  cases  and  with  like  effect,  and  unless  other- 
wise provided  for  by  this  Act  or  the  Rules  or  Orders 
relating  to  Surrogate  Courts  from  time  to  time  in 
force,  the  practice  and  procedure  in  respect  to  such 

Practice  as  to,  administrations  and  in  respect  to  such  bonds  and  the 
assignment  thereof  shall,  so  far  as  the  circumstances 
of  the  case  will  admit,  be  according  to  the  practice 
in  such  cases  in  Her  Majesty's  Coui-t  of  Probate  in 

5th  Dec.,  1859.  England,  on  the  fifth  day  of  December,  one  thousand 
eight  hundred  and  fifty -nine  (a). 

(a)  Vide  sec.  32  ante. 
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93.  In  every  case  where  any  person  applies  to  be  Applicant  for 
appomted  an  administrator  with  the  will  annexed,  tion  with  the 
and  a  bond  is  by  law  required  to  be  given,  he  shall  "^  ^^^^^ 
in  his  application  state,  and  in  his  affidavit  of  the 
value  of  the  property  devolving  shall  depose  to  the  Todtpouto 
value  or  probable  value  of  all  the  real  estate  over  ettau 
which,  or  over  auy  estate  in  which,  the  executor  or 
executors  named  in  the  will  or  codicil  were  by  the 
said  will  or  codicil  clothed  with  any  power  of  dis- 
position, or  of  all  the  real  estate,  which  in  case  of  no 
executor  being  appointed,  was  by  the  will  or  codicil 
directed  to  be  disposed  of,  without  any  person  being  directed  to  be 
appointed  to  effect  such  disposition ;  and  in  every  **^*i^®^  ^'• 
such  case  the  bond  to  be  given  by  such  person  upon 
his  obtaining  a  grant  of  administration  with  the  said 
will  annexed,  shall,  as  respects  the  amount  of  the 
penalty  of  the  bond,  and  thejustification  of  the  sure- 
ties, include  the  amount  of  the  value  or  probable  value  The  bond  to 

.  include  value 

so  stated  and  deposed  to  ;  and  the  condition  of  the  of  real  estate, 
bond,  in  addition  to  the  other  provisions  thereof, 
shall  provide  that  the  administrator  shall  well  and 
truly  pay  over  and  account  for,  to  the  person  or  per- 
sons entitled  to  the  same,  all  moneys  and  assets  to  be 
received  by  him  for  or  in  consequence  of  the  exercise 
by  him  of  any  power  over  real  estate  created  by  the 
will  or  codicil,  and  which  may  be  exercised  by  him. 

Power  as  to  Appointment  of  Administrator, 

tML  Where  a  person  has  died  wholly  intestate  as  General  power 
to  his  personal  estate,  or  leaving  a  will  affecting  ^ent  of  admi- 
personal  estate,  but  without  having  appointed  an  "^^^V^":^^*^' 

*  '  ,    ,  o      ^^  fr])ecialcircum- 

executor  thereof  willing  and   competent  to   take  stances. 

(V   i '    "P    Ant 

probate,  or  where  the  executor  was  at  the  time  of  a.  73.)    *      * 
the  death  of  such  person  resident  out  of  Ontario, 
and  it  appears  to  the  Court  to  be  necessary  or  con- 
venient in  any  such  case  by  reason  of  the  insolvency 
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of  the   estate   of  the  deceased,   or   other   special 
circumstances,  to  appoint  some  person  to  be  the 
administrator  of  the  personal  estate  of  the  deceased 
or  of  any  part  of  such  personal  estate  other  than  the 
person  who,  if  this  Act  had  not  been  passed,  would 
by  law  have  been  entitled  to  a  grant  of  administra- 
tion to  such  personal  estate,  it  shall  not  be  obliga- 
tory upon  the  Court  to  grant  administration  of  the 
personal  estate  of  such  deceased  person  to  the  person 
who,  if  this  Act  had  not  passed,  would  by  law  have 
Discretionary  been  entitled  to  a  grant  thereof,  but  the  Court  in  its 
as  to  who  shall  discretion  may  appoint  such  person  as  the  Court 
be  appointed,   ^j^jj^j^g  ^^^  upon  his  giving  such  security  (if  any)  as 

the  Court  directs,  and  every  such  administration 
may  be  as  limited  as  the  Court  thinks  fit. 

Special  circumstances. — tide  post,  Chapter  on  Administration. 

The  discretion  intrusted  to  the  Court  by  statute  ijs  not 
to  be  arbitrarily  or  capriciously  exercised  ;  it  is  a  legal  dis- 
cretion, governed  by  principle  and  sanctioned  by  practice 
{Warwick  r.  Chreville,  1  Phillim.  123).  Discretion  is  ascience, 
not  to  act  arbitrarily  according  to  men's  wills  and  private 
afifections  {BooJ^s  Case,  5  Rep.  99). 

After  grant  of  ^^-  -After  any  grant  of  administration  no  person 
adminiatra-      shall   have   power   to  sue   or   prosecute  any  suit, 

tion,  no  person  ^  r  j  ' 

to  act  as  or  otherwise   act  as  executor  of  the  deceased   as 

(E.  C.  P.'  Act,  to  the  personal  estate  comprised  in  or  afiected  by 
^*'*  such  grant  of  administration  until  such  administra- 

tion has  been  recalled  or  revoked. 

• 

Revocation  of  Temporary  Oranta. 

Revocation  of  ^^'  ^^  ^ase  before  the  revocation  of  any  tempor- 
**™^Tad-  ^^  administration  any  proceedings  at  law  or  in 
minittration  equity  have  been  commenced  by  or  against  any  ad- 
dice  actions  ministrator  so  appointed,  the  Court  in  which  such 
(E.*  c!^.  Act,  proceedings  are  pending  may  order  that  a  suggestion 
"•  ^^)-  be  made  upon  the  record  of  the  revocation  of  such 
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administration,  and  of  the  grant  of  probate  or 
administration  which  has  been  made  consequent 
thereupon,  and  the  proceedings  shall  be  continued 
in  the  name  of  the  new  executor  or  administrator  in 
like  manner  as  if  the  proceedings  had  been  origin- 
ally commenced  by  or  against  such  new  executor  or 
administrator,  but  subject  to  such  conditions  and 
variations,  if  any  as  such  Court  may  direct. 

Vide  Revocation  of  Grants  :  post, 

Vdlidity  of  payments  under  Revoked  Orants. 

37.  In/sase  any  probate  or  administration  is  re-  Paymenta  un- 
voiced under  this  Act,  all  payments  bona  fide  made  or'^JSminis- 
to  any  executor  or  administrator  under  such  probate  S^J^^^J^^ 
or  administration  before  the  revocation  thereof,  shall  to  ^  ▼•lid- 
be  a  legal  discharge  to  the  person  making  the  same ; 
and  the  executor  or  administrator  who  has  acted 
under  any  such  revoked  probate  or  administration 
may  retain  and  reimburse  himself  in  respect  of  any  ^'S\  ^*  ^^' 
payments  made  by  him  which  the  person  to  whom 
probate  or  administration  may  be  afterwards  granted 
might  have  lawfully  made. 

This  section  does  not  protect  a  payment  made  under  an 
inralid  will.  An  executor  paid  a  legacy  under  a  will  which 
was  afterwards  declared  to  be  invalid,  and  with  the  probate 
set  aside  by  decree  of  the  Court  of  Chancery.  The  represen- 
tatiTe  of  the  estate  was  held  entitled  to  recover  back  the 
money  {Haldan  v.  Beatty,  40  Q.  B.  110). 

8S.  All  persons  and  corporations  making  or  per-  Persons,  &&, 
mitting  to  be  made  any  payment  or  transfer  6ona  S^J^pSJ^* 
fide  upon  any  probate  or  letters  of  administration  S*^^*??r****" 
granted  in  respect  of  the  estate  of  any  deceased  per-  demnified,  &o. 
son  under  the  authority  of  this  Act,  shall  be  indem- 
nified and  protected  in  so  doing,  notwithstanding  E.  0.  P.  Act, 
any  defect  or  circumstance  whatsoever  affectins:  the 
validity  of  such  probate  or  letters  of  administration. 

D 
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Execvior  Renouncing. 

Right  of  ex-  fi9.  Where  any  person  renounces  probate  of  the 
nonncing  pro-  will  of  which  he  is  appointed  executor  (or  one  of  the 
absol^lyT*  executors),  the  rights  of  such  person  in  respect  of  the 
executorship  shall  wholly  cease,  and  the  represen- 
(E  c  P  Act  ^*'^^^  ^  ^^®  testator  and  the  administration  of  his 
».  79.)  effects  shall  and  may  without  any  further  renuncia- 

tion go,  devolve  and  be  committed  in  like  manner 
as  if  such  person  had  not  been  appointed  executor. 

By  the  constmction  of  the  corresponding  section  E.  C.  P. 
Act,  a  renunciation  of  probate  operates  in  the  sense  of  ex- 
punjpng  the  name  of  the  renouncing  executor  ffom  the  will. 
\(]ooU,  8th  Ed.,  p.  60,  cit ;  R,  Noddhigs,  9  W.  R.  40). 

An  executor  renouncing  his  right  to  probate,  and  the  bur- 
then of  the  execution  of  the  will,  thereby  forfeits  any  be- 
quest to  him  contained  in  the  will  {Paton  v.  Hickson^  25 
Gr.  102).  An  executor  cannot  renounce  if  he  have  inter- 
meddled {Long  V.  Symes,  3  Hagg,  771 ;  Badenach  deceased, 
3  Sw.  &  Tr.  466.) 

Parties  named  as  executors  proved  the  will,  and  upon  a 
bill  fileil  prayed  inter  alia  to  be  relieved  of  the  executorship . 
The  Court  under  the  circumstances  refused  to  relieve  them, 
they  having  deliberately  accepted  the  office  {Helkm  v.  Severs, 
24  Gr.  320). 

See  further  as  to  Renunciation,  post. 

Securities. 

Repeal  of  cer-      *®-  So  much  6f  the  Act  passed  in  the  twenty- 
tainpPovisioDB  ^^^^  ^^^  ^f  Ring  Henry  the  Eighth,  and  chaptered 

sureties  to       five  (a),  and  of  the  Act  passed  in  the  twenty-second 

and  twenty  third  years  of  King  Charles  the  Second, 

21 H.  VIII,  c.  and  chaptered  ten  (6),  and  of  the  Act  passed  in  the 

li.aio^^Jas  first  year  of  King  James  the  Second,  and  chaptered 

II.  c/l7.' 

(a)  "  An  Act  as  to  what  fees  ought  to  he  taken  for  probate.^'' 
(6)  '*  An  Act  for  the  better  settling  of  intestate  estates,  and  distribv^ 
tion  of  surplusages. " 
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seventeen  (a),  as  requires  any  surety,  bond,  or  other 
secnrity  to  be  taken  from  a  person  to  whom  admin- 
istration may  be  committed,  shall  not  extend  to  or 
be  in  force  in  Ontario. 

61.  Except   where  otherwise  provided  by  law,  (e.  C.  P.  Act, 
every  person  to  whom  any  grant  of  administration  is  *"    '' 
committed,  shall  give  a  bond  to  the  Judge  of  the  ^jJIJ^IJinto 
Surrogate  Court  from  which  such  grant  is  made,  to  of  adminiBtr*- 
enure  for  the  benefit  of  the  Judge  of  such  Court  for  bonds,  £c. 
the  time  being  (or  in  case  of   the  separation  of 
counties,  to  enure  for  the  benefit  of  any  Judge  of  a 
Surrogate  Court,  to  be  named  by  the  Court  of  Chan- 
cery for  that  purpose),  with  one  or  more  surety  or 
sureties  as  may  be  required  by  the  Judge  of  such 
Surrogate  Court,  conditioned  for  the  due  collecting, 
getting  in  and  administering  the  personal  estate  of 
the  deceased,  and  the  bond  shall  be  in  the  form  pre- 
scribed by  the  Rules  and  Orders  now  in  force  or 
hereafter  made  imder  this  Act,  and  in  cases  not 
provided  for  by  such  Rules  and  Orders,  such  bond 
shall  be  in^uch  form  as  the  Judge  of  the  Surrogate 
Court  may  by  special  order  direct. 

Ab  to  the  meaning  of  the  words  '^  surety"  and  '*  security," 

j«e  Interpretation  Act,  R.  8.  O.  p.  5.     The  form  of  bond 

prescribed  by  23  Car.  [I.,  c.  10  (A.D.  1670),  is,  with  some 

modifications,  the  fprm  in  use  at  the  present  day,  as  will  be 

on  comparison  of  the  two  forms.     For  Forms  of  bonds 

Chadwick  on  Administration  Bonds. 


Subject  to  the  provisions  of  the  fifty-third  Penalty^in 
section  of  this  Act,  such  bond  shall  be  in  a  penalty  ^3  m  to*^i- 
of  double  the  amount  under  which  the  personal  es-  p^^  liabiii- 
tate  and  effects  of  the  deceased  have  been  sworn,  sureties. 
unless  the"^  Judge  in  any  case  thinks  fit  to  direct  (as 
he  may  do)  that  the  same  shall  be  reduced,  and  the  g^^^j  ^'  ^^' 


(a)  "  An  Act  making  perpttual  the  last  mentioned  Act, 


yi 
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Judge  may  also  direct  that  more  bonds  than  one 
may  be  given,  so  as  to  limit  the  liability  of  any 
surety  to  such  amount  as  the  Judge  thinks  rea- 
sonable. 

Power  of  Sur.  63.  The  Judge  of  eveiy  Surrogate  Court,  on  ap- 
aa%  assign-'  plication  made  on  motion  or  petition,  in  a  summary 
£^r^  way,  and  on  being  satisfied  that  the  condition  of 

any  such  bond  has  been  broken,  may  order  the  Reg- 
i^sai^*  ^^  istrar  of  the  Court  to  assign  the  same  to  some  person 
to  be  named  in  such  order,  and  such  person,  his  ex- 
ecutors or  administrators,  shall  thereupon  be  enti- 
tled to  sue  on  the  said  bond,  in  his  own  name,  both 
at  law  and  in  equity,  as  if  the  same  had  been  origi- 
nally given  to  him  instead  of  to  the  Judge  of  the 
Court,  and  shall  be  entitled  to  recover  thereon,  as 
trustee  for  all  persons  interested,  the  full  amount 
recoverable  in  respect  of  any  breach  of  the  condition 
of  the  said  bond ;  and  all  bonds  heretofore  given 
or  taken  in  any  Surrogate  Court,  and  now  in  force, 
may  in  like  manner  be  assigned  under  the  authority 
of  the  Judge  of  a  Surrogate  Court,  and  the  assignee 
shall  be  entitled  to  sue  and  recover  thereon  in  his 
own  name,  and  the  same  may  be  enforced  in  the 
same  way,  and  to  the  same  extent  as  bonds  given 
under  this  Act. 

In  regard  to  non-payment  of  debts  being  assignable  l« 
a  breach  of  this  bond,  see  cases  quoted  in  TIhe  Archbishop  of 
Ckmterbury  v.  Robertson,  3  Tjrrwhitt,  p.  390 ;  and  1  Crompton 
&  Meeson,  p.  690. 

An  application  for  assignment  of  an  administration  bond 
should  not  be  ex-parte ;  the  sureties  should  be  cited  or  serred 
with  notices.  And  it  seems  that  the  assignment  is  generally 
not  ordered  until  after  judgment  at  law  or  decree  in  equity 
is  obtained  against  the  administrator  or  his  representative, 
in  order  to  ascertain  what  amount  the  claimant  is  entitled 
to,  and  steps  taken  to  compel  payment  by  the  principal 
pal  before  having  recourse  to  the  sureties  (fie  HiUs,  1  Chy. 
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Oh.  386  ;  Tounge  v.  Skdton,  3  Hogg,  730).  In  an  action  of 
debt  on  an  admiaisUation  bond,  by  which  administrator  was 
to  render  his  aoconnt  by  a  certain  day  ; — plea,  that  adminis- 
trator could  not  have  rendered  account  at  the  time  mentioned, 
there  having  been  no  sitting  then  ;  held  bad  on  demurrer, 
the  breach  being  confessed  but  not  avoided  {Earl  of  Elgin 
T.  Cro^,  10  U.  C.  Q.  B.  97). 

By  22  Vic.  c.  16,  s.     ,  it  was  provided  that  "  the  Court  of  Bonds  taken 
Chancery  may  order  all  bonds  taken  in  the  Court  of  Probate  ^  Court  of 
on  the  grant  of  administration,  and  in  force  on  the  first  of  \^  assigned 
September,  one  thousand  eight  hundred  and  fifty-eight,  to  by  order  of 
be  assigned,  and  the  same  may  be  enforced  in  the  name  of      ^^^^T* 
the  assignee,  under  the  authority  of  the  said  Court  of  Chan- 
oezy,  in  the  same  way  as  provided  for  in  case  of  assignment 
of  bonds  in  the  Surrogate  Court." 

It  was  held  that  the  costs  of  an  application  under  this  Costs  of  as- 
proTision  for  an  assignment  of  a  bond,  in  order  to  an  xfjminbtnf- 
action  thereon  at  Common  Law,  could  not  be  taxed  as  tion  Bond. , 
coats  in  the  action,  but  should  be  recovered  as  damages  con- 
sequent on  the  default.  Letters  of  administration  were 
granted  by  the  Court  of  Probate,  of  the  goods  of  C.  Cas- 
wM,  deceased,  during  the  minority  of  his  son,  to  the 
defendant  Post  The  usual  bond  was  given  by  him  and 
the  other  defendants.  The  Court  of  Chancery,  on  breach 
of  the  condition  of  the  bond,  ordered  it  to  be  assigned 
to  plaintiff,  who  brought  an  action  and  recovered  verdict  for 
penalty  and  the  damages  assessed.  On  taxation  of  costs, 
plaintiff  included  in  his  bill  the  costs  of  the  application  to 
the  Court  of  Chancery,  which  the  Master  disallowed.  On 
appeal  from  Master,  Draper  C.  J.  held,  ''that  the  costs  of 
the  application  to  the  Court  of  Chancery  could  not  be  taxed 
as  costs  in  this  cause;  but  that  they  might  have  been  re- 
ooTered  as  damages  consequent  on  the  default  of  defendant " 
(CbMson  T.  Post,  6  U.  C.  L.  J.,  (1860),  141). 

Estates  of  Small  Value. 

641.  Where  the  whole  estate  and  effects,  real  and  Proceedings  in 
personal,  of  any  testator  or  intestate  do  not  exceed  c^i^for  ad- 
in  value  the  sum  of  two  hundred  dollars,  his  widow  """^^ra^^on. 
or  any  one  or  more  of  his  children  or  next  of  kin,  or 
his  executors  may  apply  to  the  Judge  of  the  Surro- 


I 
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gate  Court  within  the  County  in  which  the  testator 
or  intestate  had  his  fixed  place  of  abode  at  the  time 
Registrar  to     of  his  death,  and  the  Registrar  of  the  said  Court 
pen.  shall  fill  up  the  usual  papers  required  by  the  Surro- 

gate Court  to  lead  to  a  grant  of  probate  of  the  will 
of  such  testator  or  letters  of  administration  of  the 
estate  and  efiects  of  'the  said  testator  or  intestate, 
and  shall  swear  the  applicant  and  attest  the  execu- 
tion of  the  administration  bond  according  to  the 
practice  of  the  said  Court,  and  shall  then  transmit  a 
notice  of  the  application  by  post  to  the  Surrogate 
Clerk  at  Toronto ;  and  the  said  Registrar  on  obtain- 
ing the  approval  or  order  of  the  said  Judge  of  the 
Surrogate  Court,  shall  in  due  course  make  out  and 
seal  the  probate  of  the  will  of  such   testator,   or 

letters  of  administration  of  the  estate  and  effects  of 
the  said  testator  or  intestate,  to  be  delivered  to  the 

party  so  applying  for  the  same  without  the  payment 

of  any  fee  for  the  same,  save  as  is  provided  by  the 

sixty-sixth  section  of  this  Act. 

Proof  of  reU.      ®^-  ^^  ^aid  Judge  of  the  Surrogate  Court  may 
tionship.         require  such  proof  as  he  may  think  sufficient  to 
establish  the  identity  and  relationship  of  the  appli- 
cant ;  and  if  the  said  Judge  has  reason  to  believe 
that  the  whole  estate  and  effects  of  which  the  tes- 
tator or  intestate  died  possessed  exceed  in  value  the 
Judge  to  be     said  sum  of  two  hundred  dollars,  he  shall  refuse  to 
Se  value  of     proceed  with  the  application  under  the  last  preced- 
^an^^  ^^"  ^S  section  until  he  is  satisfied  as  to  the  real  value 
thereof. 


Scale  of  fees. 


66.  Such  fees  as  the  Lieutenant-Governor  in 
Council  may  think  proper,  shall  be  payable  to  the 
Judges  and  Registrars  of  the  Surrogate  Courts,  on 
proceedings  under  the  sixty-fourth  and  sixty-fiflh 
sections,  but  the  total  amount  for  all  proceedings  and 
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services  to  be  charged  to  applicants  shall  not  in  any 

one  case  exceed  the  sum  of  two  dollars.     See  Order      12.00. 

in  Council,  Ontario  Gazette,  6th  March,  1875. 

Vide  UtiS  post. 

•7.  Any  Rules  and  Orders  requisite  for  carrying  Rtiles  and 
the  said  sections  into  effect,  shall  be  framed,  and 
may  from  time  to  time  be  altered  by  the  judges  ap- 
pointed and  authorized  to  make  Rules  and  Orders, 
under  the  seventy-third  and  seventy-fourth  sections 
of  this  Act. 

Fees  cmd  Costs. 

9S.  The  fees  mentioned  in  Schedule  A  to  this  Act,  As  to  fees 
shall  be  payable  to  the  Crown  in  stamps,  subject  to  §be  Crown. 
the  provisions  of  "  The  Act  respecting  Law  Stamps,"  ^^-  ^***-  *^- 
on  proceedings  under  this  Act,  and  shall  belong  to 
and  form  part  of  the  Consolidated  Revenue  Fund  of 
this  Province. 

•9.  The  Judges  of  the  several  Surrogate  Courts  As  to  fees  to 
may  demand,  and  take  to  their  own  use,  the  fees  judges,^4c., 
mentioned   in  the  Schedule  B  to  this   Act,  and*^*^®^^*^ 

'  use. 

such  fees  shall  be  collected  by  the  Registrars  of. 
the  said  Courts,  on  or  before  each  proceeding,  and 
paid  over  to  the  said  Judges,  and  annual  returns  of 
such  fees,  up  to  the  thirty-first  day  of  December,  in 
each  year,  shall  be  made  by  such  Registrars,  on  or 
before  the  first  day  of  February  in  each  year. 

70.  The  Registrars  and  Officers  of  the  said  Surro-  Fees  to 
gate  Courts,  and  Attorneys  and  Barristers  respect-  °  °*"* 
ively  practising  therein,  shall  be  entitled  to  take,  for 
the  performance  of  duties  and  services  under  this  Act, 
such  fees  as  may  be  fixed  under  the  provision  here- 
inafter contained. 


I*. 
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Judges  may        7L  The  table  of  fees  fixed  by  the  Judges  appointed 
amonnt^of  fees  ^^  pursuance  of  the  fourteenth  section  of  the  "Sur- 
T^^Tii.  ^S^^  Courts  Act,  1858,"  to  be  taken  by  the  Regis- 
trars and  officers  of  the  Surrogate  Courts,  and  by 
Barristers  and  Attorneys  practising  therein  in  res- 
pect to  business  under  that  Act,  and  the  fees  to  be 
payable  in  respect  of  searches,  inspection  and  copies 
of  and  extracts  from  records,  wills  and  other  docu- 
ments in  the  custody  of  or  under  the  control  of  the 
said  Surrogate  Courts  respectively,  are  hereby  con- 
No  other  fees  tinned  until  altered  under  the  authority  of  this  Act; 
and  no  other  fees  than  those  specified  and  allowed 
in  such  tables  or  altered  (a)  of  fees  shall  be  taken  or 
received  by  such  Registrars,  Officers,  Barristers  and 
Attorneys  respectively. 

As  to  taxation  7ft,  The  bill  of  any  Attorney  for  any  fees,  charges 
or  disbursements  in  respect  of  any  business  trans- 
acted in  a  Surrogate  Court,  whether  contentious  or 
otherwise,  or  any  matter  connected  therewith,  shall 
as  well  between  Attorney  and  Client  as  between 
party  and  party,  be  subject  to  taxation  in  such  Sur- 
rogate Court,  and  the  mode  in  which  such  bill  shall 
be  referred  for  taxation,  and  the  person  by  whom 
the  costs  of  taxation  shall  be  paid,  shall  be  regulated 
by  the  Rules  and  Orders  heretofore  in  force  or  here- 

(E.  Ci  P.  Act,  after  made  under  this  Act,  and  the  certificate  of 

sec  96 ) 

the  Registrar  of  the  amount  at  which  such  bill  is 
taxed  shall  be  subject  to  appeal  to  the  Judge  of  the 
Court. 

Taxing  Bills  of  Costs, — Any  bill  of  costs  may  be  referred 
to  the  Registrar  for  taxation,  and  no  special  order  is  required 
for  the  purpose. 

The  bill  of  costs  of  any  proctor,  solicitor  or  attorney  will 
be  taxed  on  his  application,  after  sufficient  notice  given  to 
the  person  or  persons  liable  for  the  payment  thereof,  or  on 

(a)  The  word  ''tables"  apparently  omitted  from  the  Rev.  Stat 
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the  i^plicfttioii  of  such  penon  or  persons,  after  sufficient 
noUoe  given  to  the  practitioner,  and  the  Registrar  shall  de- 
cide in  each  case  what  may  be  a  sufficient  notice. 

When  an  appointment  has  been  made  by  a  Registrar  to  tax 
a  bill,  the  Registrar  may  proceed  to  tax  the  same  after  the 
expiration  of  a  quarter  of  an  hour,  notwithstanding  the 
absence  of  either  party,  or  his  agent,  provided  he  be  satisfied 
tb«t  the  absent  party  has  had  due  notice  of  the  appointment 
for  taxation. 

If  more  than  one-sixth  is  deducted  from  any  bill  of  costs 
taxed  as  between  practitioner  and  client,  no  costs  incurred  in 
the  taxation  thereof  will  be  allowed  as  part  of  such  bill  (a), 

CotU  in  Contentious  Suit*, — The  rules  now  in  force  as  to  County  Court 
costs  in  contentious  business  appear  in  the  reported  case  of  re  ^^"^* 

O ,  a  SolicUor,  7  Prac.  Rep.  80,  and  24  Gr.  629,  which  was 

an  appeal  from  the  ruling  of  the  Master,  finding  that  the 
appellant  was  entitled  to  tax  County  Court  costs  only.  The 
appellant  was  engaged  by  the  respondent  to  conduct  proceed- 
ings on  his  behalf  in  a  contentious  matter  in  the  Surrogate 
Court.  The  order  made  in  the  matter  directed  the  costs  to 
be  paid  out  of  the  estate.  Upon  a  reference  to  the  Master  to 
have  the  appellant's  bill  of  costs  taxed  it  was  pointed  out  that 
tlie  tariff  of  fees  was  expressed  to  be  applicable  to  non-conten- 
tioos  matters  only,  and  it  was  argued  that  there  being  no  fixed 
tariff  for  contentious  matters  the  costs  ought  to  be  allowed 
according  to  the  table  of  fees  in  the  Court  of  IVobate  in 
Bngland.    The  Master,  however,  allowed  only  County  Court 


After  argument  of  the  appeal,  before  Proudfoot,.  V.C,  the 
attention  of  the  learned  Vice-Chancellor  was  called  to  the 
fact  that  on  the  31st  August,  1858,  the  Judges  appointed  to 
frame  rules  and  forms  had  promulgated  certain  rules,  amongst 
which  was  the  following : — 

"The  fees  to  be  taken  by  attorneys  and  barristers  respec- 
tively  practising  in  the  Surrogate  Courts  in  respect  to  busi- 
ness under  the  said  Act,  or  under  any  Act  of  the  Parliament 
of  Upper  Canada,  or  of  this  Province,  giving  powers  or  juris- 
diction to  the  said  Courts,  or  the  Judges  thereof,  shall  be  the 
same,  as  nearly  as  the  case  will  allow,  as  are  now  payable  in 
suits  and  proceedings  in  the  County  Court.  These,  it  is  to 
be  understood,  are  only  temporary  provisions,  until  a  full 

(a)  Vide  Uatwey'n  Probate  Acts,  1857-a. 


58  SURROGATE  COURTS  ACT. 

body  of  rules  and  forms  can  be  settled  and  printed  for  dis- 
tribution.'' 

These  rules  were  not  to  be  found  in  the  printed  book  of 
rules  and  forms  issued  under  the  authority  of  the  Judges, 
and  the  Yioe-Chancellor  held  that  no  full  body  of  rules  had 
been  settled,  inasmuch  as  no  provision  was  subsequently  made 
for  the  fixing  of  the  scale  of  costs  in  contentious  matters  ;  and 
that  the  rule  above  referred  to  is  still  in  force ;  and  the 
appeal  was  dismissed  with  costs. 

Chiijaery  It  had  previously  been  held  by  Blake,  V.C,  in  Be  Harris^ 

Harris  y.  Harris,  24  Gr.459,  that  where,  in  a  contentious  cause 
removed  from  a  Surrogate  Court  to  the  Court  of  Chancery, 
the  decree  gave  costs  of  all  proceedings,  the  party  to  receive 
the  costs  was  entitled  to  have  them  taxed  under  the  Chancery 
tariff. 

On  the  29th  November,  1858,  the  Surrogate  Court  rules 
were  settled,  beim;  the  only  body  of  rules  made  under  the 
Act,  except  the  rules  as  to  guardians,  of  29th  Sep.,  1858, 
and  the  temporary  rules  above  mentioned. 

Costs  out  of  Estate, — Where  costs  were  directed  to  be  paid 
out  of  the  estate  by  the  Prerogative  Court,  the  proper  mode 

Costs  out  of  of  taxation  was  by  a  more  liberal  test  than  between  party 
and  party,  but  still  not  to  so  wide  an  extent  as  between 
proctor  and  client  {Edwards  v.  Unwin,  2  Curt.  641)  (a). 


-estate. 


Rules  or  Orders  Regulating  Procedure, 

Existing  rulei  73.  The  general  Rules  and  Orders  made  by  the 
^ni^^.  Judges  appointed  in  pursuance  of  the  fourteenth 
22  V.  c93.  section  of  the  SuiTogate  Courts  Act,  1858,  are  here- 
by continued ;  and  until  an  appointment  is  made  by 
the  Lieutenant-Governor  under  the  authority  of  the 
next  section,  the  said  Judges  shall  continue  and 
possess  the  same  powers  as  before*  this  Act  takes 
eflFect,  and  may,  from  time  to  time,  repeal,  amend, 
add  to,  or  alter  any  existing  General  Rules  and 
Orders  as  to  them  seems  fit,  and  may  exercise  the 
powers  in  the  next  succeeding  section,  and  in  the 
seventy-first  section  of  this  Act  mentioned. 

(a)  See  farther  as  to  costs  in  Contentious  BusinesB,  post 
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T4.  The  Lieutenant-Governor,  at  any  time  after  Rules  and 
this  Act  takes  effect,  may  appoint  one  of  the  Judges  regoiAtmff 
of  the  Court  of  Appeal,  one  of  the  Judges  of  the  StS^S! 
Superior  Courts  of  Common  Law,  one  of  the  Judges 
of  the  Court  of  Chancery,  and  one  County  Court 
Judge,  in  Ontario  with  power  to  the  said  Judges,  or 
any  two  of  them,  from  time  to  time,  to  make  other 
Rules  and  Orders : 

(1)  For  regulating  the  procedure  and  practice  of 
the  said  Surrogate  Courts,  and  in  relation  to  their 

jurisdiction  and  proceedings  under  this  Act ; 

(2)  For  regulating  the  duties  of  the  Surrogate 
Clerk,  the  duties  of  the  several  Surrogate  Court 
Begistrars^  and  other  officers  of  such  Courts ; 

(3)  For  determining  what  shall  be  deemed  con- 
tentious, and  what  non-contentious  business  ; 

(4)  (Subject  to  the  express  provisions  of  this  Act) 
for  regulating  the  manner  of  appealing  from  the 
decisions  of  the  said  Surrogate  Courts ;  and 

(5)  Generally  for  carrying  the  provisions  of  this 
Act  into  full  and  beneficial  effect. 

7S.  The  powers  conferred  by  the  seventy-third  Procedure  in 
and  seventy-fourth  sections  of  this  Act  shall  extend  ofk^^ 
and  apply  to  the  making,  from  time  to  time,  of  Jj*  ^J]]^f^J[^ 
Rules  and  Orders  for  regulating,  simplifying  and  under  this  Act 
expediting  proceedings  in  the  Surrogate  Courts,  and 
fixing  and  regulating  the  fees  to  be  taken  as  afore- 
said, under  the  provisions  of  this  Act  or  any  other 
Act,  giving  powers  or  jurisdiction  to  the  said  Sur 
rogate  Courts  or  to  the  Judges  thereof 
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Effect  of  Past  Probates  and  Grants. 

As  to  effect  of  76.  Legal  grants  of  probate  and  administration 
fate  or  A<\w^'  niade  before  the  first  day  of  September,  one  thou- 
for^^j^rs^t  ®^^^  eight  hundred  and  fifty-eight,  and  grants  of 
1868.  probate  and  administration  heretofore  made  legal, 

shall  have  the  same  force  and  effect  as  if  they  had 

been  granted  under  this  Act. 

Limited  72,  In  case  any  probate  or  administration  had 

grants  in  case  _  *f     ^ 

bona  notabHia  been  granted  before  the  first  day  of  September,  one 
kirisSction  of  thousand  eight  hundred  and  fifty-eight,  and  the  de- 
whidh  mnt    ^^^^^  ^®^  personal  estate  in  Upper  Canada  not 
n^o  pnw  to  within  the  limits  of  the  jurisdiction  of  the  Court,  by 
which  such  probate  or  administration  was  granted, 
or  otherwise  not  within  the  operation  of  the  grant, 
the  Court  to  which  under  this  Act,  an  original  appli- 
cation for  probate  or  administration  might  be  made, 
may  grant  probate  or  administration  only  in  respect 
of  such  personal  estate  m»t  covered  by  any  former 
probate  or  administration,  and  the  grant  shall  be 
Umited  accordingly. 

Papers  to  be  placed  in  Caiirt  of  Chancery, 

Wills,  papers,      78,   All  books,  records,  wills,  grants,  probates. 
Court  of**Ro^  letters  of  administration,  administration  bonds,  notes 
^po^edTn*^^^  administration.   Court   books,   deeds,   processes, 
Court  of         acts,  proceedings,  writs,  documents  and  every  other 
V.  c.  93, 8. 56.  instrument,  relating   exclusively  or  principally  to 
matters  and  causes  testamentary,  deposited  in  the 
Court  of  Chancery,  by  the  Judge  of  the  Court  of 
Probate,  the  Registrar  thereof,  and  every  other  per- 
son who  had  the  custody  of  books,  documents  and 
papers,  of  or  belonging  to  that  Court,  pursuant  to  the 
fifty-fifth    section  of   the   Surrogate   Courts  Act, 
1858,  shall  remain  so  deposited,  so  as  to  be  easy  of 
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Tcference  under  the  control  and  direction  of  the 
"Court. 

Theie  papers  are  in  the  office  of  the  Surrogate  Clerk  under 
the  control  of  the  Court  of  Chancery.    See  ante  sec.  8. 


SCHEDULE  A. 

(Section  68.) 
Fees  payable  to  the  Crovm. 

ON  PROCEEDINGS  IN  THE  OFFICES  OF  REGISTRARS. 

%   cts. 
On  every  application  for  probate  or    administration 

or    for  guardianship,    (including  notice  thereof  to 

Surrogate  Clerk,  but  not  postage) 0    50 

On  certificate  of  Surrogate  Clerk  upon  such  applica- 
tion (induding  transmission  to  Registrar,  but  not 
postage) 0    50 

On  every  instrument  or  process  with  Seal  of  Court...     0     50 

Entry    and    notification    of    Caveat     (not    including 

postage) 0    50 

On  every  Grant  of  Probate  or  Administration,  as  fol- 
lows, viz : 

Where  the  property  devolving  is  under  $1,000    0    50 
For  every  additional  $1,000 0    50 

On  eveiy  final  judgment  in  contentious  or  disputed 

cases. 1    00 

On  deposit  of  wills  for  safe  custody,  each 0    50 

OK  PROCEEDINGS  IN  THE  OFFICE  OF  SURROGATE  CLERK. 

On  every  search  for  grant  of  probate,  administration 
guardianship,  or  other  matter  in  clerk's  office  (other 
than  searches  on  application  of  registrars) 0    50 
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9   cts. 

On  every  certificate  of  search  or  extract 1     00 

(If  exceeding  three  folios,  10  cents  per  folio.) 

On  every  other  certificate  issued  by  the  Surrogate 
Clerk 0     50 

On  every  order  made  on  application  to  a  Judge  in 
Chancery  and  transmission  of  same,  exclusive  of  post- 
age      0     80 

On  entry  of  everyappeal 1     00 

On  every  decree  on  appeal  and  transmission,  exclusive 
ofpostage 3     00 

On  entry  of  Caveat. * 0     50 

On  every  decree  or  order  on  appeal 2     50 


SCHEDULE  B. 

{Section  69.) 

Fees  alloived  to  Judge. 

On  every  grant  of  probate  or  administration : 

Where  the  property  devolving  is  under  $1,200...     2     00 
Where  the  property  devolving  is  from  $1,200  to 

$3,000 3     OO 

Where  the  property  de\'olving  is  from  $3,000 

to  $4,000 4     00 

And  so  for  every  additional  $1,000,  the  addi- 
tional sum  of 1     00 

On  every  appointment  of  a  guardian.. 2     00 

On  every  order 0     50 

On  every  special  attendance,  or  attendance  for  purpose 

of  audit.. 1     00 

For  every  day's  sittings  in  contentious  or  disputed  cases     2     00 
On  evidence,  if  taken  before  Judge  (per  folio) 0     20 


For  tables  of  fees  to  be  taken  by  Registrars,  Sherifb,  and  At- 
torneys, see  tables  A.  and  B.  to  S.  C.  Rules  post. 


/..  v.. 


SURROGATE  COURTS  ACT.  6$ 

For  the  pnrpofle  of  asoeitaixiing  the  amount  of  fees  or  Probate  feM» 
atamp  duty  payable  to  the  Crown  under  sec.  68,  the  scale 
giTeu  in  the  Schedules  to  the  Act  is  applied  to  the  amount 
of  property  devoMng,  in  respect  of  which  probate  or  adminis- 
tration is  to  be  granted,  as  deposed  to  in  the  afBidavit  of  value 
(Form  10  S.  C.  Rules),  and  the  following  general  principles 
and  decisions  are  taken  into  consideration  : — 

1.  The  property,  to  be  liable  to  probate  duty,  must,  at  the 
time  of  the  owner's  death,  be  capable  of  being  received  or  re- 
eovered  by  his  executor  or  administrator  viriute  officiif  and 
independently  of  any  special  direction.  In  other  words  it 
must  either  be  in  itself  of  a  personal  character,  as  goods, 
chattels, .  or  credits  of  the  deceased,  or  it  must  have  had  that 
character  absolutely  impressed  upon  it  by  some  act  of  the 
deceased  in  his  life-time.  (Hanson  on  Probate  Duty  2nd  ed* 
p.  3  ;  and  D.  &  B.  564  ei  $eq,)  The  purchase  money  of  real 
estate  which  the  testator  has  contracted  to  sell  is  liable  to 
probate  duty  as  soon  as  it  is  received  by  his  executors  (Atiy- 
Otn.  V.  Brunningf  8  H.  L.  cas*.  243)  ;  and  so  are  the  proceeds 
of  sale  of  any  real  estate,  which  form  part  of  the  assets  of  a 
partnership  firm,  although  real  estate  acquired  by  partnera 
for  the  purposes  of  their  business  may  be  dealt  with  by  them 
in  such  way  as  to  prevent  this  result,  as  where,  e.  gr,  they 
procure  it  to  be  conveyed  to  them  in  equal  undivided  shares 
((htriance  v.  Bradshaw,  4  Hare,  315). 

2.  Probate  du^y  is  not  payable  in  respect  of  property  over 
which  the  testator  had  a  mere  power  of  appointment  (Flatt 
V.  Bouth,  6  Mee.  &  W.  756,  affirmed  in  DraJce  v.  AttyOcn. 
10  CL  &  Fin.  257). 

3.  The  property  must  be  locally  situate,  or  capable  of  being 
dealt  with  within  this  country  {Atty-Oen,  v.  Dimand,  1  Cr.  &  • 
Jerv  356.)  and  therefore  probate  duty  is  not  payable  on  stocks 
in  the  public  funds  of  the  United  States  (Atty-Qen,  v.  Bope^ 
CL  &  F.  530).  But  it  is  payable  on  bonds  of  a  foreign 
government,  which  pass  by  delivery,  and  are  consequently 
capable  of  being  dealt  with  in  this  country  {Atty-Otn,  v. 
BoHwtng,  4  Mee.  &  W.  171),  and  on  Canadian  ships  (vide 
anU,  p.  25). 

Fartnenhip  Effects, — For  the  purpose  of  taking  out  probate 
and  paying  fees  thereon,  the  representative  of  a  deceased 
partner  in  a  mercantile  firm  must  be  taken  to  be  interested 
in  the  corpus  of  the  partnership  efifects  to  the  extent  of  the 
share  of  the  deceased,  undiminished  by  the  debts  and  liabili- 
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ties  of  the  firm  (Be  Surrogate  Court  of  Wentworlh,  and  Kerr, 
44  Q.  B.  207). 

Imp.  State.,  66  Geo.  Ill,  c  184,  and  22  &  23  Yiot.,  o.  36, 
giying  duties  to  the  Crown  on  Probates,  Letters  of  Adminis- 
tration, and  InTentories,  do  not  extend  to  this  Provinoe. 
Attention  is  directed  to  this,  because  many  of  the  English 
decisions  as  to  such  duties  depend  almost  entirely  on  those 
Statutes. 


AN    ACT 
BESPEcrma 
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BEVISED  STATUTES  OF  ONTARIO,  CAP.  132. 


Appointment  by  Surrogate  Courts. 

1  Where  any  infants  have  not  a  father  living,  or  To  what  Court 
any  legal  guardian  authorized  by  law  to  take  the  care  appointing 
of  their  persons,  and  the  charge  of  their  estates  (a),  ^S^b^ng. 
the  Surrogate  Court  for  the  County  within  which 
any  such  infants  reside  may  appoint  guardians  of  such 
infants;  and  letters  of  guardianship  granted  by  a 
Surrogate  Court  shall  have  force  and  effect  in  all  parts 
Ontario ;  and  an  official  certificate  of  the  grant  may 
be  obtained  as  in  the  case  of  letters  of  administra- 
tion; and  a  return  of  every  appointment  and  removal 
of  a  guardian  shall  be  made  by  Registrars  respec- 
tively to  the  Surrogate  Clerk  in  like  manner  as  is 
required  by  "  The  Surrogate  Courts  Act,"  in  the  case  Rev.  Stat 
of  grants  of  probate  or  administration ;  but  this  sec- 
tion shall  not  be  construed  as  depriving  the  Court  of 
Chancery  of  jurisdiction  in  such  matters. 

Eoolesiastical  law  discriminated  between  infants  and  mi-  jnfants  and 
non.     An  infant  being  a  child  under  aeyen  yean  of  age,  minora. 
and  from  seven  to  twenty- one  a  minor.     A  minor  is  entitled 
to  elect  his  own  guardian,  while  the  guardian  of  an  infant  is 
appointed  by  the  Court    The  choice  of  minors  has  no  great ' 

(«)  See  Preamble  of  8  Greo.  IV.  c.  6,  as  to  reason  and  intention  of 
iiie  Act    And  see  ante,  p.  23. 


66  GUARDIANS  OF  INFANTS. 

weight,  where  the  eldest  of  them  is  not  fourteen,  if  he  were 
near  that  age  it  would  he  otherwise.  The  Court  may  judge  of 
the  fitness  of  the  person  chosen  by  a  minor  for  his  goardian^ 
and  may  refuse  the  grant  to  an  improper  person.  In  the  case 
of  an  infant,  the  Judge  ex  officio  elects  the  guardian ;  the 
child  has  no  voice  in  the  matter  (D.  &  B.  443). 

The  Surrogate  Courts  Act  does  not  exclude  the  jurisdiction 
of  the  Court  of  Chancery  in  respect  to  the  appointment  of 
guardians,  Re  Stanixardy  1  Chy.  Chamb.  15.  At  the  same 
time  that  Court  discourages  applications  to  it  in  the  first 
instance,  which  could  be  made  to  the  Surrogate  Court. 

Father  enti-         The  father  is  the  natural  guardian,  and,  by  the  Common 

to^  *V""  Iaw>  entitled  to  the  custody  of  his  legitimate  children,  even 
to  the  exclusion  of  the  mother,  although  they  be  within  the  age 
of  nurture,  and  he  is  entitled  also  to  have  them  brought  up 
in,  and  taught  the  tenets  of,  the  church  to  which  he  belongs^ 
if  he  desire  it  {The  King  v.  OreenhiU,  6  N.  &  M.  244 ;  Ue 
Leigh,  6  Prac.  R  402  ;  iJc  CarsweU,  6  Prac.  R  241;  IJe  Ross, 
6  Prac.  R  286  ;  D' Alton  v.  D' Alton,  L.  R,  4  P.  &  D.  87  ; 
Re  HakevMly  12  C.  B.  223-231). 

But  the  Court  of  Chancery,  under  certain  circumsfcances, 
exercising  the  controlling  power  of  the  Crown  as  parens  patri(E, 
did,  and  does  now  exercise  the  power  of  removing  children 
from  the  custody  and  care  of  the  father  (a). 

A  wife  obtained  from  that  Court  an  order  giving  her  the  cus- 
tody of  her  infant  daughter,  until  she  had  attained  the  age  of 
twelve  years.    Held,  that  this  did  not  prevent  the  father  ap- 

Tflstam    tarv  P^^^^'fi'  testamentary  guardians  of  the  infant  (Davis  v.  Af c- 

jfuardiane.        Caffry,  21  Gr.  664). 

A  contested  suit  in  the  Surrogate  Court  of  the  County  of 
Perth  resulted  in  an  order  appointing  the  stepfather  of  an 
infant  of  ten  years  to  be  its  guardian.  It  appeared  that 
evidence  had  been  adduced  in  the  Surrogate  Court  to  the 
effect  inter  alia  that  such  an  appointment  was  in  accordance 
with  the  expressed  wish  of  the  mother  in  her  last  illness, 
and  that  the  child  herself,  who  had  lived  some  time  with  her 
\mcle,  preferred  to  live  with  her  stepfather ;  that  she  had 
got  on  very  well  with  her  uncle  imtil  he  got  married,  but 
that  his  wife  was  *'  awful  cross,"  and  she  would  rather  live 
with  her  stepfather.     On  appeal,  the  Court  of  Chancery 

(a)  Story  Eq.  Jur.,  12  ed.,  §§  1328,  1341,  and  cases  cited;  Mac- 
Pherson  on  Infants,  p.  101,  et  seq. ;  and  Simpson's  Law  of  Infants, 
Lond. ,  1875,  p.  136,  et  seq. 
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-  being  Batisfied,  from  the  whole  evidence,  that  it  was  for  the 
real  and  permanent  good  of  the  child,  reversed  the  order  of 
the  Snrrogate  Court  in  favour  of  the  uncle.  In  Be  Irwin, 
J  6  Gr.  461. 

The  father  of  the  infants  died  intestate,  and  his  widow  * 

ol>tained  letters  of  administration,  who,  by  her  will,  appointed 
her  siater,  a  married  woman,  sole  guardian  of  her  two  infant 
daughters.  After  her  death,  the  paternal  grandfather  of  the 
infants  applied  to  the  Judge  of  the  Surrogate  Court,  to  be 
appointed  their  guardian,  who,  in  opposition  to  objections 
made  by  the  sister,  did  appoint  him  their  guardian  : — 

Heldf  on  appeal  from  the  Judge  of  the  Surrogate  Court  of 
the  County  of  Simcoe :  (1)  That  although  the  Court  of  Chan- 
cery has  jurisdiction  to  appoint  guardians  to  infants,  not- 
withstanding the  enactment  of  the  Surrogate  Act,  it  will  not 
do  so  on  an  appeal  like  this  ;  (2)  That  the  fact  of  the  person 
named  as  guardian  in  the  will  of  the  deceased  mother  of  the 
children,  being  a  married  woman,  was  itself  sufficient  to  pre- 
vent the  Court  appointing  her  (Re  McQueen,  McQueen  v. 
McMiUan,  23  Gr.  191)  (a). 

It  is  not  the  practice  of  the  Court  to  give'  weight  to  the 
objection  that  a  person  sgught  to  be  appointed  guardian  to 
an  infant  ia  the  next  of  kin  to  whom  the  lands  of  the  infant 
would  descend  (lb), 

A  guardian  appointed  by  a  Surrogate  Court  obtained  an 
offder  of  the  Court  of  Chancery  for  the  delivery  of  the  person 
of  the  infant  into  her  custody,  Be  CHUrie,  3  Gr.,  279(6). 

SI.  Upon  the  written  application  of  any  such  in-  When  JudgoB 
fant,  or  the  friend  or  friends  of  such  infant,  residing  Coortamay 
within  the  jurisdiction  of  the  Surrogate  Court  to  J^^*  s^^' 
which  application  is  made,  and  after  proof  of  twenty  20  days  notice; 
days'    public    notice    of    the    application    and   of 
notiee  thereof  to  the  mother  of  such  infant,  or  that 
such  in£Eknt  has  no  mother  living  in  Ontario,  the 

(a)  See  also  Solly  v.  Chamherlain,  1  Redfield  (N.  T.),  333,  and 
awariwout  v.  Swartwout,  2  Redfield,  52. 

{jb)  See  further  as  to  the  custody  of  mfant  children :  Tn  JU  Kinney, 
eP.  R.  245;  In  iZe  Allen,  Beg,  v.  AUen,  31  Q.  B.  458  &  5  P.  R.  443 ; 
and  Mtmro  v.  Muwo,  15  Chy.  431.  And  ae  to  the  cuUody  of  ilUffUi- 
maU  dkildren,  see  Holeshed,  5  P.  R.  251 ;  and  in  Re  the  Queen  v. 
Arwutnmg,  1  P.  R.  6 ;  'and  Leffffo  Chy.  Prac  p.  1875. 
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Judge  of  such  Court  may  appoint  some  suitable  and 
discreet  person  or  persons  to  be  guardian  or  guar- 
dians of  such  infant. 

Grants  for  use  Where  an  infant  is  sole  executor,  adminiBtration  with  the 
infants.  ^  ^  ^^  annexed  is  granted  to  hia  guardian,  or  to  such  person 
as  the  Court  may  think  fit,  until  he  attains  the  full  age  of 
twenty-one  years.  And  if  a  person  entitled  to  administra- 
tion be  under  age,  administration  during  his  minority  may 
be  granted  in  like  manner,  (mde  post,  '  Chapter  on  Grants  for 
the  use  and  benefit,  jus  habentium^). 


Such  guar- 
dians to  give 
security  by 
bond* 


Condition  of 
bond. 


Account* 


Pay  over  bal- 
ance* 

Expenses  of 
gnardian* 


Bond  to  be 
recorded* 


3.  The  Judge  shall  take  from  the  guardian  or 
guardians  so  appointed  a  bond  in  the  name  of  the 
infant,  in  such  penal  sum,  and  with  such  securities 
as  the  Judge  directs  and  approves,  having  regard  to 
the  circumstances  of  the  case,  and  such  bond  shall 
be  conditioned  that  the  said  guardian  or  guardians 
will  faithfully  perform  the  said  trust ;  and  that  he 
or  they,  the  said  guardian  or  guardians,  or  his  or 
their  respective  executors  or  administratoi*s,  will, 
when  the  said  ward  becomes  of  the  full  age  of 
twenty-one  years,  or  whenever  the  said  guardian- 
ship is  determined,  or  sooner  if  thereto  required  by 
the  said  Surrogate  Court,  render  to  his  or  their  said 
ward,  or  to  his  or  her  executors  or  administrators,  a 
true  and  just  account  of  all  goods,  moneys,  interest, 
rents,  profits  or  property  of  such  ward,  which  come 
into  the  hands  of  such  guardian  or  guardians,  and  will 
thereupon,  without  delay,  deliver  and  pay  over  to  the 
said  ward,  or  to  his  or  her  executors,  or  administrators, 
the  property  or  the  sum  or  balance  of  money  which 
may  be  in  the  hands  of  the  said  guardian  or  guar- 
dians belonging  to  such  ward,  deducting  therefrom 
and  retaining  a  reasonable  sum  for  the  expenses  and 
charges  of  the  said  guardian  or  guardians,  and  such 
bond  shall  be  recorded  by  the  Registrar  of  the  Court 
in  the  books  of  his  office. 


. .  J  ^*ik.' 
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Authority  of  Ouardians. 

4.  The  gfuardian  or  fi^uardians   of  any  infant  so  Guardian's  au- 
appointed,  during  the  continuance  of  his  or  their    °"  ^' 
guardianship: — 

(1.)  Shall  have  authority  to  act  for  and  in  behalf  '^^'^^  '^r 
of  the  said  ward ; 

(2.)  May  appear  in  any  Court  and  prosecute  or  '^^  ^p^^jIJ*  . 
defend  any  action  in  his  or  her  name ; 

(3.)  Shall  have  the  charge  and  manag^einent  of  his  To  manage 
or  her  estate,  real  and  personal,  and  the  care  of  his  sonai  estate, 
or  her  person  and  education ; 

(4.)  And  in  case  the  infant  is  under  the  age  of 
fourteen  years,  may,  with  the  approbation  of  two  of 
Her  Majesty's  Justices  of  the  Peace,  and  the  con- 
sent of  such  .ward ;  or  in  case  the  infant  is  not  under 
the  age  of  fourteen  years,  then  with  the  consent  of 
the  ward  only,  may  place  and  bind  him  or  her  an  To  appren- 
apprentice  to  any  lawful  trade,  profession  or  em-  m?nor°       ^^ 
ployment ;  such  apprenticeship  in  case  of  males  not 
extending  beyond  the  age  of  twenty-one  years,  and  Males  until  21. 
in  case  of  females,  not  beyond  the  age  of  eighteen  Females  until 
years,  or  the  marriage  of  the  ward  4hin  that  age.  ^'^^ 

Tlie  gaardian  of  infants  cannot  give  a  lease  of  their  estate  ;  Authoritj  of 
such  lease  is  void  ab  initio,  unless  the  sanction  of  the  Court  g'la^li*^*. 
of  Chancery  has  been  obtained  thereto.  Switzer  v.  McMillan, 
23  Gr.  538.  By  the  Chancery  Act,  s.  76,  that  Court  has 
juriBdiciion  to  order  a  sale,  lease,  or  other  disposition  of  real 
estmte  of  an  infant  where  necessary  for  the  maintenance  or  edu- 
ettioii  of  the  infant,  or  if  the  property  is  exposed  to  waste  or 
dilapidation  his  interest  requires  or  will  be  substantially  pro- 
moted by  such  disposition,  which  is  to  be  made  under  the  di- 
leedon  of  the  Court  or  one  of  its  officers,  or  by  the  guardian 
of  the  infant,  or  by  any  person  appointed  by  the  Court  for  the 
pforpose,  in  such  manner,  and  with  such  restrictions  as  to  the 
Oooxi  may  seem  expedient,  and  may  order  the  infant  to  con- 
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yey  the  estate  aa  the  Court  thinks  proper  (Re  Baker,  6  Prac. 

R  226). 
But  no  sale,  lease  or  other  disposition  shall  be  made  against 

the  provisions  of  any  will  or  conveyance  by  which  the  estate 

has  been  devised  or  granted  to  the  infant,  or  for  his  use 

(sec.  77). 
Infant's  con-        The  application  to  the  Court  shall  be  in  the  name  of  the 
tent  if  14  yean  infant  by  his  next  friend,  or  by  his  guardian,  but  shall  not 

be  made  without  the  consent  of  the  infant,  if  he  is  of  the  age 

of  fourteen  years  or  upwards    (lb), 

A  guardian  appointed  by  a  Surrogate  Court  may  bring 

ejectment  to  try  the  infant's  title  (Robinson  C.  J.),  Doe  d 

Atkin9(m  v.  McLeod,  8  Q.  B.  344. 

Apprenticmg, — See  R.  S.  O.,  c.  135,  respecting  "Ap- 
prentices and  Minors"  ;  and  for  Form  of  Deed  of  Custody  of 
child  in  cases  of  adoption.     Vide  App.  of  Forms. 

Rermovalof  Guardians, 

How  guaid-  S,  The  Surrogate  Judge  by  whom  any  guardian 
SSSv'Sd^^  or  guardians  have  been  appointed  under  this  Act 
may,  upon  reasonable  complaint  made  and  sustained, 
or  cause  shown  to  his  satisfaction,  remove  such  guar- 
dian or  guardians  from  his  or  their  said  guardianship, 
and  if  it  be  judged  necessary,  may  appoint  another 
guardian  or  guardians  of  the  said  infant. 

The  Court  of  Chancery  has,  by  K.  S.  O.  c.  40,  s.  84,  power 
to  remove  testamentary  guardians.     Vide  post. 

Powers  and  Practice  of  Surrogate  Courts  in  matters 

of  Guardianship. 

In  matters  of  6.  In  all  matters  and  applications  touching  or  re- 
ooiSte^have  ^^*'^^  to  the  appointment,  control  or  removal  of 
same  powers    omardians  of  any  such  infants,  and  the  security  to 

forexamma-     °       ,  . 

tion  of  wit-  be  given  by  such  guardians,  and  otherwise,  the  seve- 

enforcing  ral  Surrogate  Courts  shall  have  the  like  powers, 

Mki'teste^'  jurisdiction  and  authority  for  the  examination  of 

m^tary  witnesses,  the  production  of  deeds  and  writinjra,  and 

matters*  , 

generally  for  the  enforcing  of  all  orders,  decrees  and 
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judgments  made  or  given  by  such  Surrogate  Courts, 

in  respect  to  the  appointment,  control  and  removal 

of  guardians  as  aforesaid,  as  are  given  to  them  by 

^'  The  Surrogate  Courts  Act,"  in  matters  testament-  Rev.  Stat,  c 

ary ;  and  such  orders,  decrees  and  judgments  may  be 

appealed  from  to  the  Court  of  Appeal,  or  to  a  Judge  -^pp**^ 

thereof,  in  the  manner  provided  in  said  Act  for  appeals 

to  such  Court  or  Judge  in  matters  testamentary. 

7.  The  practice  and  procedure  under  the  preced-  Procedure 
ing  sections  of    this  Act  shall,  except  where  other-  «  u^er  Sur- 
wise  provided  for  by  Rules  or  Orders  under  "  The  ^|^*®  Courti 
Surrogate  Courts  Act,"  conform,  as  nearly  as  the  Rev.  Stat,  c. 
•circumstances  of  the  case  will  admit,  to  the  practice  ^' 

and  procedure  prescribed  by  the  said  Act,  and  all 
the  powers  given  by  the  several  sections  of  that 
Act,  to  the  Judges  appointed  or  to  be  appointed,  as 
contained  in  the  seventy-third  and  seventy-fourth 
sections  of  said  Act,  may  from  time  to  time  be  exer- 
cised by  them,  for  the  purpose  of  simpUfying  and 
expediting  the  proceedings,  and  for  fixing  and  regu- 
lating the  fees  to  be  taken  by  oflScers,  and  by  attor- 
neys and  counsel  respectively,  for  business  and  pro- 
ceedings done  and  taken  under  this  Act  in  the  seve- 
ral Surrogate  Courts. 

Bemaval  of  Testamentary  Ouardiana  and  Trustees, 

8.  Testamentary  guardians  and  trustees  shall  be  Removal  of 
removable  by  the  Court  of  Chancery,  for  the  same  ^,|^SijmJ^d 
<atU8es  as  other  guardians  and  trustees.  tnutees. 

Ttgtamentary  Ouardians, — Although  the  Court  of  Chan- 
cery is  in  the  habit  of  respecting  the  wishes  and  directions  of 
A  testator  in  reference  to  the  guardianship  and  care  of  his 
children^  it  will  not  do  so  where  it  is  clearly  shown  that  a 
ix>mpliance  therewith  would  be  prejudicial  to  the  happiness 
and  moral  training  of  the  infants.     Anon :  6  Gr.  632. 

The  disposition  by  will  and  testament  of  the  custody  and 
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tuition  of  any  child  by  virtue  of  12'  Gar.  IT,  o.  24^  ie  vithio 
the  provisionB  of  the  Willa  Act,  sec.  9. 
Power  of  The  Court  of  Chancery  in  Ontario  has  the  like  jurisdic* 

^^  ^^  tion  and  powers  in  all  matters  relating  to  infants  and  their 

estates,  as  were  on  4th  March,  1837,  possessed  by  the  Court 
of  Chancery  in  England  (R  S.  O.  c.  40,  s.  34).  It  also  has 
jurisdiction  respecting  the  custody  of  infants,  in  the  cases, 
and  subject  to  the  provisions  mentioned  in ''The  Act  res- 
pecting the  Custody  of  Infants"  (s.  75). 

AppointTTient  of  the  Mother  as  Guardian  in  certain 

ca^es. 

9,  Any  of  the  Superior  Courts  of  Law  or  Equity, 
or  any  Judge  of  any  of  the  said  Courts,  or  a  Judge 
of  the  Surrogate  Court  upon  hearing  the  petition  of 
Appointment  the  mother  of  a  minor,  whose  father  is  dead,  may 

01  mother  as  •    j.    v.        x      -l  i*  £   xi_  i?   j.i_ 

guardian  to  appoint  her  to  be  guardian  of  the  person  of  the 
"S^Mhitand.  ^^^^'  nothwithstanding  any  testamentary  provi- 
ing  other         gioQ  ^  h^q  contrary  by  the   father,   or  any  ap- 

c^ppoifUment  ,  ^  t  -i        i 

hpfaUier,  pomtment  of  another  person,  as  guardian,  by  the 
father,  if  such  appointment  of  the  mother  appears 
to  the  Court  or  Judge  to  be  just  and  proper ;  and 

Maintenance,  such  Court  or  Judge  may  also  make  an  order  for 
the  maintenance  of  the  minor,  by  payment  out  of 
any  estate  to  which  the  minor  is  entitled,  of  such 
sum  or  sums  of  money,  from  time  to  time,  as  accord- 
ing to  the  value  of  the  estate,  such  Court  or  Judge 
thinks  just  and  reasonable  (a). 

Vide  Supra  note  to  sec.  1  and  sec.  10  post. 

Courts  may  lO.  Any  of  the  said  Courts  shall  have  power  to 
twtomwatsry  g^^e  effect  to  a  testamentary  appointment  of  a  guar- 
*F^^^Sd1an  ^^*^  ^^  ^^®  person  of  her  infant  chDdren,  made  by 
ty  the  mother,  the  mother  of  such  children,  upon  petition  of  the 
guardian  so  appointed,  notwithstanding  a  previous 
testamentary  appointment  by  the  father  of  such 

(a)  See  In  Me  Eves,  15  6r.  580. 
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infants,  wherever,  owing  to  a  change  of  circum- 
stances or  other  cause,  it  may  seem  to  such  Court 
advisable  in  the  interests  of  such  infants  so  to  do, 
and  the  Court  may  make  an  order  for  the  mainten*  Maintenance. 
ance  of  the  infants  as  in  the  last  preceding  section 
mentioned. 

11.  The  Court  or  Judge,  as  aforesaid,  may  enforce  Couh  or  Judge 
the  attendance  of  any  person  before  such  Court  or  Sromay com- 
Judge,  to  testify  on  oath  respecting  the  matter  o^§^^®of**^^ 
such  petition,  by  order  or  rule  made  for  that  pur-  witnesses. 
pose^  and  on  the  service  of  a  copy  thereof,  and  the 
payment  of  expenses  as  a  witness,  in  the  same 
manner  as  in  a  suit  or  action  in  the  said  Courts 
respectively,  or  may  receive  aflSdavits  respecting  the 
matters  in  such  petition. 


\,  All  orders  made  by  the  Court  or  a  Judge  by  Ordenenforce* 
virtue  of  this  Act,  shall  be  enforceable  by  process  of  of  TOntempt" 
contempt  by  the  Court  or  Judge,  by  which  or  by 
whom  such  order  has  been  made. 


L  Nothing  herein  contained  shall  be  construed  A'*^^®"^.^ 
to  change  the  law  as  to  the  authority  of  the  father  oub  ftdth. 
in  respect  of  the  religious  faith  in  which  a  child  is 
to  be  educated. 

[See  also  sections  2,  3,  4,  5,  6,  16,  17  and  27  of 
Rev.  Stat.  c.  135.] 

MdigiouB  Faith. — Vide  note  to  section  1,  anU.     See  also 
8.0.  Roles  (poit)  as  to  appointment  of  Guardians. 
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COMMOJi  FORM  BUSINESS. 

RULES,  Nov.  29th,  1858. 

J  Note. —These  Rules  and  Orders,  with  the  Forms  referred  to  in  them 
are  set  forth  verbatim  in  the  order  in  which  they  have  hitherto 
been  published  in  pamphlet  form,  as  practitioners  being  accus* 
tomed  to  them  in  that  order,  can  more  readily  refer  to  them  than 
if  placed  [in  the  chapters  upon  various  subjects  treated  of,  the 
references  to  sections  of  the  Act  changed  to  correspond  with  the 
R,  S.  O.,  and  side  fiotes  being  added  for  convenience  of  refer- 
ence.] 


The  Judges  appointed  under  the  fourteenth  sec- 
tion of  "  The  Surrogate  Courts  Act,  1858,"  do,  in 
pursuance  of  the  powers  conferred  by  the  said  Act, 
order  and  direct  that  the  rules,  orders,  and  direc- 
tions hereinafter  set  forth  shall  henceforth  be  the 

Temporary  Orders. 

The  Judges  appointed  under  the  fourteenth  section  of  "  The  Sur- 
rogate Courts  Act,  1858,"  on  the  31st  of  August  of  that  year,  made 
the  following  temporary  orders  : — 

"  (1)  The  forms  now  in  use  in  the  Surrogate  Courts  shaU  be  used 
**  by  the  Registrars  of  the  said  Courts  as  g^des  for  framing  forms 
**  under  the  said  Act ; 

**  (2)  The  fees  now  payable  to  Registrars  and  Officers  of  tiie  said 
'*  Surrogate  Courts  may  be  demanded  and  received  by  Registran  and 
**  Officers  of  the  Courts  in  respect  to  proceedings  imder  the  said  Act 
**  in  addition  to  the  fees  for  which  they  are  to  account  under  the  said 
"  Act ; 

"  (3)  The  fees  to  be  taken  by  Attorneys  and  Barristers  respectiTely , 
**  practising  in  the  said  Surrogate  Courts,  in  respect  to  business  under 
"  the  said  Act,  or  under  any  Act  of  Parliament  of  Upper  Canada,  or 
*'  of  this  l^vince,  giving  powers  or  juriBdiction  to  the  said  Coiorts, 
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General  Rules  and  Orders  in  non-contentious  busi- 
ness:— 

For  regulating  the  procedure  and  practice  of 
Surrogate  Courts ; 

For  regulating  the  duties  of  the  several  Surro- 
gate Court  Registrars,  and  the  duties  of 
the  Surrogate  Clerk  ;  and 

For  fixing  the  fees  to  be  taken  by  the  Registrars  voe  sec  73  k 
and  other  Officers  of  the  said  Courts,  and  ^*'  ®-  ^'  -^^• 
by  Attorneys  practising  therein ;  and,  also. 

In  relation  to  the  provisions  of  the  said  Act. 

Procedure. 

1.  Non-contentious  business  shall  include  all  com-  Non-oontenti- 
mon  form  business  as  defined  by  the  Act  (a),  and  ^^  bunneBs. 
the  warning  of  caveats. 

SI.  Application  for  probate  or  administiration  may  Application 
be  made  through  a  solicitor  or  attorney  (6),  or  in  ^5^^  ^^ 
person. 

"  or  to  the  Judges  thereof,  Bhall  be  the  same  as  nearly  as  the  natore 
of  the  case  wMl  allow,  as  are  now  piiyable  on  suits  and  proceedings 
in  the  County  Courts ; 

"  (4)  The  practice  on  appeals  from  the  Surrogate  Courts  to  the 
Coiut  of  Chancery  shall  be  in  accordance,  mvHtUit  mutandis,  with 

**  tiie  practice  hitherto  prevailing  upon  appeals  from  the  Suirogate 

"Courts  to  the  Court  of  Probate. 
**  Theee,  it  is  to  be  understood,  are  only  temporary  provisions,  until 

**  a  ffvU  body  of  rules  and  forms  can  be  settled  and  printed  for  distri- 

••  bntioii,'' fc(Ii.  J.  U.  C,  1S68,  pp.  247,  249).    Vide  re  O ,  a 

Solicitor  aii<& 

(a)  See  sec.  2,  sub-sec  4,  Surrogate  Court  Act. 

{b)  It  would  seem  to  be  immaterial  whether  the  practitioner  be 
styled  Solicitor,  or  Attorney.  In  the  Prerogative  Court  he  was 
•tjlad  "Proctor;*'  in  the  Surrogate  Court  Act,  "Attorney;"  and 
Mfli  eec  70.  Application  by  letter,  or  by  an  agent,  is  not  permissible 
moooK^&Dg  to  the  practice  of  the  £ng.  Court  of  Probate.  See  D.  k  B. 
106C 


** 


•< 


76 


SURROGATE  COURTS. 


Application 
to  be  by 
petition. 


7  dayv  to  3.  No  probate  or  letters  of  administration,  with 

de^ before    the  will  annexed,  shall  issue  until  after  the  lapse  of 
probate.  seven  days  from  the  death  of  the  deceased,  unless 

under  the  direction  of  the  Judge. 

If  ^desired  the  will  and  affidavits  may  be  filed,  although 
the  letters  will  not  issue  until  seven  days  have  elapsed. 

14  dajrg  before  4.  No  administration  shall  issue,  until  after  the 
lapse  of  fourteen  days  from  the  death  of  the  de- 
ceased, unless  under  the  direction  of  the  Judge. 

flf.  Every  application  to  a  Surrogate  Court  for 
grant  of  probate  or  administration  must  be  by  peti- 
tion, signed  by  the  applicant  or  his  attorney  (a). 
The  subjoined  forms,  numbered  1,  2, 3,  and  4,  are  to 
be  followed  as  nearly  as  the  circumstances  of  the 
case  will  admit. 

6.  The  necessary  affidavits  to  lead  grant,  and  the 
usual  oath  of  executors  and  administrators  may  be 
taken  at  the  time  the  application  for  grant  is  signed, 
or  afterwards  at  any  time  before  the  application  is 
submitted  to  the  Judge  for  bis  order  and  direction. 

7.  If  there  should  appear  to  be  any  material  vari- 
ance between  the  application  and  affidavits  made  in 
support  thereof,  the  Judge  may  direct  such  applica- 
tion to  be  amended  according  to  the  fact,  and  a  new 
notice  on  such  amended  application  to  be  sent  to  the 
Surrogate  Clerk. 

8.  Where  there  are  one  or  more  subscribing  wit- 
nesses to  a  will  or  codicil,  the  due  execution  of  such 
will  or  codicil  shall  be  sworn  to  by  any  one  of  such 
witnesses,  or  the  absence  of  such  witnesses  accounted 
for ;  in  which  last  case  such  will  or  codicil  must  be 


When  affida- 
vits to  lead 
grant  may 
be  taken. 


Application 

maybe 

amended. 


Execution  of 
will  to  be 
•worn  to. 


(a)  A  personal  representative  can  only  be  appointed  on  petition 
UULeed:  Waterhoiue,  5  U.  G.  L.  J.,  1859,  256). 
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established  by  other  proof,  to  the  satisfaction  of  the 
Judge  (a). 

9.  The  oath  of  administrators,  aud  of  adminis-  ^th  oi 
trators  with  the  will  annexed,  is  to  be  so  worded  as     ,    , 

to  clear  off  all  persons  having  a  prioi^  right  to  the  to  be  cleared 
grant.    In  these  cases  the  grant  should  shew  on  the 
face  of  it  how  the  prior  interests  have  been  cleared 
off. 

10.  The  usual  oath  of  administiation,  as  well  as  Oath  to  be  in 

writiiifir 

that  of  executors  and  administrators  with  the  will, 
is  to  be  reduced  into  writing,  and  to  be  subscribed 
and  Bwom  by  them  as  an  affidavit. 

U.  Under  the  statute  the  several  Surrogate  Courts  Special  grants 

under  sec  &4 

have  power  to  appoint  an  administrator  other  than  s.  C.  Act! 
the  person  who,  prior  to  the  Act,  would  have  been 
entitled  to  the  grant  (sec.  38).*  Whenever  the  Court  *^^-  w. 
i>ees  fit  to  exercise  such  a  power,  the  fact  should  be 
made  plainly  to  appear  in  the  oath  of  the  adminis- 
trator, in  the  letters  of  administration,  and  in  ihe 
administration  bond. 


f.  Where  limited  administrations  are  applied  for,  ''t°l^^ i^" 

*  *  ministrationB. 

it  must  be  made  to  appear  that  every  person  entitled 
in  distribution  to  the  personal  estate,  has  consented, 
or  renounced,  or  has  been  cited  and  failed  to  appear, 
except  when  the  Judge  sees  fit  otherwise  specially 
to  direct. 


t.  No  person  entitled  to  a  grant  of  administra- 
tion of  the  personal  estate  and  effects  of  the  deceased 
generally,  shall  be  permitted  to  take  a  limited  grant, 

14.  In  administrations  of  a  special  character,  the  ^®^.**V   . 
recitals  in  the  oath  and  in  the  letters  of  administra-  istratlons. 

{a)  Vide  WiU  Act,  sec.  12,  and  chapter  on  Proof  of  Willi,  post. 
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tion,  must  be  framed  in  accordance  with  the  facts  of 
the  case. 

Granto  to  IS.  Grants  of  administration  may  be  made  to  the 

SSmto!^  °     guardians  of  infants  and  minors,  for  the  use  and  ben- 
efit of  such  infants  and  minors  during  their  minority^ 
Elections.        and  elections  by  minors  of  their  next  of  kin,  or  next 
friend,  as  the  case  may  be,  to  such  guardianship, 
shall  be  required. 

Marking  wiU       10.  Every  will,  or  copy  of  a  will,  to  which  an  ex- 
sworn,  ecutor  or  administrator  with  the  will  is  sworn,  should 
be  marked  by  such  executor  or  administrator,  and 
by  the  person  before  whom  he  is  sworn. 

Ciution  to  17.  In  all  cases  where  it  is  necessary  to  issue  a  ci- 

of  Judge.  tation  to  accept  or  refuse  probate  of  a  will,  or  to 
accept  or  refuse  letters  of  administration,  or  where 
it  is  necessary  to  issue  a  subpcena  to  bring  in  a 
testamentary  paper,  and  in  all  similar  cases,  the 
order  of  the  Judge  must  be  taken,  and  such  citation, 
subpoena,  or  other  instrument  issued  by  the  Reg- 
istrar, in  accordance  with  the  direction  of  the  Judge. 

Caveats.  18.  The  party  entering  a  caveat  must   declare 

caveator  must  therein  the  nature  of  his  interest  in  the  goods  of  the 
appear.  deceased,   and  the  grounds  upon  which  he  enters 

such  caveat,  and  the  same  shall  be  signed  by  the 
party,  or  by  his  attorney  or  solicitor,  on  his  behalf, 
and  the  place  mentioned  as  the  address  of  the  party 
entering  the  caveat ;  and  no  caveat  shall  have  any 
force  or  effect  unless  the  reqmrements  of  this  rule  be 
in  substance  complied  with. 

Duration  of         10.  A  caveat  shall  remain  in  force  for  the  space  of 
mo^a!^^^    three  monthi^  only,  and  then  expire  and  be  of  no 

effect;  but  caveats  may  be  renewed  from  time  to 

time  as  heretofore. 


«^ 
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90.  No  caveat  shall  affect  any  grant  made  on  the  Notice,  Ac, 
day  on  which  the  caveat  is  entered,  unless  notice  of  ^^'  ^  grant- 
such  caveat  has  been  received  prior  to  the  grant 
passing  the  seal. 

SL  A  caveat  shall  be  warned  at  the  place  men-  Where 
tioned  in  it  as  the  address  of  the  person  who  entered  ^*™®*^ 
it. 


It  shall  be  sufficient  for  the  warning  of  a  cav-  Warning  nent 
eat,  that  the  Registrar  of  the  Court  in  which  appli-  ^  ^^ 
cation  for  grant  is  made,  send  by  public  post  a 
warning  signed  by  himself,  bearing  the  seal  of  the 
Court,  and  directed  to  the  person  who  entered  it,  or 
to  his  attorney,  if  signed  by  attorney,  at  the  address 
mentioned  in  it. 


Any  person  intending  to  oppose  a  grant  of  Appearance. 
probate  or  administration,  for  which  application  has 
been  made  to  a  Surrogate  Court,  must  appear, 
either  personally  or  by  attorney,  and  enter  an  ap- 
pearance in  such  Court,  in  which  appearance  the  ad- 
dress of  the  party,  or  of  kis  attorney,  shall  be  given. 
This  rule  is  to  apply,  whether  the  person  intending 
to  oppose  the  grant  has,  or  has  not,  been  previously 
warned  to  a  caveat,  or  served  with  a  citation. 

94.    When  a  party  intending  to  oppose  a  grant,  After 
has   filed  an  appearance    with   the  Registrar,  no  SwStJ^?/ 
further  steps  in  respect  of  such  grant  shall  be  taken,  J«<tee. 
except  under  the  special  direction  of  the  Judge. 


Citations  against  all  persons  in  general,  and  Citation  by 

&u  vertisement 

other  instruments  heretofore  required  to  be  served, 
by  affixing  them  in  some  public  place,  are  in  future 
to  be  served  by  the  insertion  of  the  same  as  adver- 
tisements in  such  newspapers,  local,  British,  or 
foreign,  as  the  Judge  may  from  time  to  time  direct 
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Such  citations  can  only  be  allowed  to  issue  in  cases 
where  there  is  an  affidavit  to  lead  them. 

And  on  Judge's  order  ante,  Rule  17,  as  to  publication 
of  notices  in  Ontario  Gazette  (See  R.  S.  O.  c.  18).  As  to  cases 
in  which  service  was  formerly  effected  by  afSxing  papers  in 
public  places,  Fuie  chapter  on  citAtionB  post. 

NewBpapcrein     S6.  Citations  under  the  27th*  section  of  the  Act 

'which 

inaerted.         may  be  served  by  inserting  the  same  as  advertise- 

^  ments  in  such  one  of  the  Toronto  morning  papers, 

Act,  R.  s.  O.  and  such  other  papers,  local,  British  or  foreign,  as 

the  Judge  of  the  Court  may  by  special  order  direct. 

Form  of  bond.  87.  The  bond  to  be  given  upon  any  grant  of  ad- 
ministration shall  be  according  to  the  forms  16  and 
17  subjoined,  or  in  a  form  as  near  thereto  as  the  cir- 
cumstances of  the  case  admit. 

Sureties  to  88.  The  Sureties  in  such  bond  are  required  in  all 

^^  *  ^'  cases  to  justify. 

Under  £50  29.  In  Ordinary  cases,  where  property  is  bona  fide 

one  surety.  xxn^QT  the  value  of  fifty  pounds,  one  surety  only  may 
be  taken  to  the  administration  bond. 

Sureties,  30.  In  all  cases  of  limited  or  special  administra- 

i^tioa^™^  tion,  two  sureties  are  always  to  be  required  to  the 

administration  bond,  and  the  bond  is  to  be  given  in 

double  the  amount  of   the  fund  to  be  dealt  with 

under  the  administration. 

In  estates  where  the  penalty  of  the  bond  would  be  large, 
the  applicant  sometimes  finds  less  difficulty  in  procuring 
sureties  if  the  obligation  can  be  divided  among  a  lai^er 
number  ;  and  in  practice  the  Court  does  not  limit  the  num- 
ber to  two,  so  that  they  justify  in  a  sufficient  amount  See 
sec.  38,  61,  62  S.  G.  Act. 

Notices  to  3'-  Whenever  any  renunciation  is  filed  subsequent 

Clcrkf*^        to  notice  of  application  to  the  Surrogate  Clerk,  or 
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any  alteration  is  subsequently  made  in  the  grant ; 
notice  of  such  renunciation  or  alteration  is  to  be 
inunediately  forwarded  by  the  Registrar  of  the  Court 
to  the  Surrogate  Clerk. 


\.  The  addition  and  true  place  of  abode  of  every  A^^**^  *"* 
person  making  an  affidavit  shall  be  inserted  therein,  deponent 


In  every  affidavit  made  by  two  or  more  per-  Namee  in 
sons,  the  names  of  the  several  persons  making  it  are 
to  be  written  in  the  jurat. 

S4.  Where  an  affidavit  is  made  by  any  person  who  Affidavit  by 

.     i_i-    J  1.      ir  !_•  i_         •         J.  j.i_         blind  or  illit- 

18  bimd,  or  who,  from  his  or  her  signature,  or  other-  erate  person^ 
wifle,  appears  to  be  illiterate,  the.  Registrar  or  Com- 
missioner before  whom  such  affidavit  is  made,  is  to 
state  in  the  jurat  that  the  affidavit  was  read  in  the 
presence  of  the  party  making  the  same,  and  that 
such  party  seemed  perfectly  to  understand  the  same; 
and  also  that  the  said  party  made  his  or  her  mark, 
or  wrote  his  or  her  signature,  in  the  presence  of  the 
B^istrar  or  CommiBsioner  before  whom  the  same 
was  taken. 


Noaffidavit  should  be  admitted  in  any  matter  InterUnea- 
depending  in  the  Surrogate  Court,  in  the  jurat  of   ^'"  ^  ^'^^ 
-which  there  is  any  interlineation  or  erasure. 

S9.  No  affidavit  is  to  be  admitted  which  has  been  Affidavit  not 
sworn  before  the  party  on  whose  behalf  the  same  is  beforeaUOT* 
offered,  or  before  his  attorney,  or  before  the  clerk  or  ^^*  *^ 
partner  of  such  attorney. 

Begistrare. 

S7.  Every  Registrar  of  a  Surrogate  Court,  being  Registrar's 
also  Clerk  of  the  County  Court,  sbaU  keep  his  office  ^®^  ^""^ 
open  on  such  days  and  during  such  hours  as  the 

office  of  the  Gerk  of  the  County  Court  is  required 

r 
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to  be  kept  open ;  and  every  Registrar  who  is  not  the 
Clerk  of  the  County  Court  shall  keep  his  office  at 
the  county  town,  and  shall  keep  the  same  open 
during  such  hours  as  the  Judge  shall  prescribe. 

To  keep  books.  88.  Every  Registrar  of  a  Surrogate  Court  shall 
keep  books  as  nearly  as  may  be  in  the  manner 
shewn  in  the  Forms,  numbered  35,  36,  37,  38,  and 
39,  set  forth  below. 


To  endorse 
•«iid  file  papers 


Mftv  prepare 
application. 


Appli 
to  be 


>licationB 
num- 
bered. 


39.  Every  Registrar  shaJl  duly  endorse  and  file, 
all  papers  received  by  him,  and  enter  a  note  thereof, 
and  of  every  proceeding  in  the  Court  in  the  books 

to  be  kept. 

• 

40.  When  it  is  desired  by  an  applicant  for  grant 
of  probate  or  administration,  the  Registrar  of  tlie 
Court  in  which  application  is  to  be  made  may  pre- 
pare the  form  of  application,  and  all  other  forms 
necessary  in  non-contentious  business,  without  th© 
intervention  of  a  solicitor  or  attorney. 

41  All  applications  for  the  grant  of  probate  or 
administration  received  by  a  Registrar,  shall  be 
numbered  in  the  order  in  which  they  are  received, 
and  be  endorsed  thus: — "Received  and  filed  the 

day  of ,  18—, , 

Registrar  df  said  Court."  And  an  entry  thereof 
shall  be  made  in  the  book  to  be  kept  for  that  pur- 
pose, with  a  number  prefixed  to  coirespond  with 
the  number  on  the  application  to  which  such  entry 
relates. 


Notices  to  Snr.     49.  Notices  of  applications  to  be  transmitted  to 
T!"  ?^^"'  "  The  Surrogate  Clerk,"  under  the  28th*  section  of 
the  Act,  are  to  contain  the  Christian  and  surname 
residence,  and  addition  of  the  deceased,  the  time  of 
his  death.  Christian  and  surname,  residence  ^and 


♦  39th  S.  C. 

Act. 
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addition  of  applicant,  nature  of  application,  Court 
in  which  made.  Fonps  5,  6,  7,  and  8,  are  subjoined, 
to  be  varied  according  to  the  circumstances. 

43.  All  papers  and  communications  from  Regis-  Papers,  how 
trars  to  the  Surrogate  Clerk  shall  be  transmitted  S^S^^^ 
through  the  post  office,  the  letter  or  packet  to  be  ^^^^^ 
registered  and  prepaid,  and  addressed  thus: 


The  Subrogate  Clerk, 


TORONTO. 


From  the  Surrogate  Court, 
County  of  . 


44.  Every  Registrar,  upon  receipt  of  a  certificate  Regutrar  to 
from  the  Surrogate  Clerk  touching  an  application  S  wrt^olSe 
made  to  the  Court  of  which  he  is  Registrar,  shall  ^ived  from 
forthwith  enter  a  note  thereof  in  the  book  to  be  Clerk,  and  laj 
kept  for  that  purpose ;  and  shall,  as  soon  as  may  be  ' 

thereafter,  lay  such  application,  and  all  papers  in 
relation  to  the  same,  before  the  Judge,  for  his  order 
and  direction  thereupon. 

4LS.  Every  order  made  by  the  Judge  upon  or  in  judge's  order 
reference  to  any  application,  shall  be  noted  by  the  R^fgS^^  ^^ 
B^istrar  in  the  books  to  be  kept  for  that  purpose. 

46.  When  the  Judge  makes  an  order  for  the  grant  Grants  to  bo 
of  probate  or  administration,  the   Registrar  shall  ^f^^g^J?* 
record  such  grant  in  the  "  Register  Book,"  and  in  ^ook;*  with 

*  ,  i»  .  exact  copy  of 

case  of  the  grant  of  probate  or  letters  of  adminis-  will 
iration  with  the  will  annexed,  an  exact  copy  of  the 
will,  and  codicil,  if  any,  to  which  such  probate  or 
^utministration  relates,  shall  be  under- written.    If  a 
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grant  be  aflerwards  revoked,  a  note  of  such  revoca- 
tion shall  be  entered  across  the  record  of  grant  in 
the  "  Register  Book." 

Grants  to  be        47.  All  probates  and  letters  of  administration 
sealed.  shall  be  signed  by  the  Registrar,  and  sealed  with 

the  seal  of  the  Court  from  which  they  are  issued, 
and  the  copy  of  will  and  codicil,  if  any,  annexed  to 
a  probate  or  to  letters  of  administration,  shall  be 
authenticated  by  the  signature  of  the  Registrar, 

List  of  grants      48.  The  list  of  grants  of  probates  and  administra- 
Surrogate  ^    *i^^>  ^^^  ^^  revocation  thereof,  required  under  the 
to  oOTitai^^*  thirtieth*  section  of  the  Act,  to  be  sent  by  Registrars 
to  the  Surrogate  Clerk,  are  to  contain  in  each  case 
S^C^ct^^^^  Christian  and  surname,  residence  and  addition 
of  the  deceased,  the  time  of  his  death,  date  of  the 
grant,  name,  residence  and  addition  of  executor  or 
administrator,  nature  of  grant,  and  in  what  Surro- 
gate Court. 

R«ip«t»"'  49.  Every  Registrar  of  a  Surrogate  Court  shall 

caveats  lodged  number,  endorse,  and  enter  all  caveats  lodged  with 
him  in  the  same  manner  as  provided  in  respect  to 
applications  for  grants ;  and  notice  thereof,  in  the 
form  No.  33,  shall  be  sent  to  the  Surrogate  Clerk  by 
the  next  post  after  such  caveat  has  been  lodged. 

Appeals  to  the  Court  of  Chancery  (a). 

•  31st  section  SO,  Appeals  under  the  twentieth*  section  of  the 
Act  shall  be  subject  to  the  following  regulations  : 

Bond  in  case        ^^  ^^^®  ^^7  P^won  desires  to  appeal  from  any 
of  appeal.       order,  sentence,  judgment,  or  decree  of  a  Surrogate 

Court,  or  from  the  determination  of  the  Judge  thereof 

on  any  point  of  law — 

(a)  The  Appeal  .is  now  to  the  Ck>iirt  of  Appeal ;  Vide  Sec  31,  S. 
C.  A.  and  note. 
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I.  He  (or  in  case  of  his  absence/  some  one  on  his 
behalf,)  shall,  with  two  sufficient  sureties,  execute  a 
bond  to  the  respondent  in  the  sum  of  two  hundred 
dollars,  to  the  effect,  that  the  appellant  will  effectu- 
ally prosecute  his  appeal,  and  pay  such  costs,  charges, 
and  expenses  as  shall  be  awarded  in  case  the  order 
(or  decree,  as  the  case  may  be,)  shall  be  affirmed  or 
in  part  affirmed. 

II.  The  sureties  to  such  bond  shall  make  affidavit  Sureties. 
as  to  their  sufficiency. 

m.  An  affidavit  of  the  execution  of  the  said  bond  Affidayit  of 

execution. 

shall  be  made  by  the  subscribing  witness  thereto. 

rV.  An  affidavit  shall  be  made  by  the  appellant,  AffidaWt— 

_  "^    _  ,  that  subject  of 

his  attorney  or  agent,  that  the  goods,  chattels,  rights,  apW  over 


\  00 

or  credits,  to  be  affected  by  such  order  (or  decree,  as 
ike  case  may  be,)  are  over  the  value  of  two  hundred 
dollars. 

Vide  sec.  31,  S.  C.  Act. 

Y.  The  said  bond  and  affidavits  shall  be  filed  with  Filed  with 
the  Registrar  of  the  Surrogate  Court.  i*egistrar. 

YI.  A  notice  of  such  appeal  shall  be  served  by  Notice  of 
the  appellant  on  the  opposite  party,  his  attorney  or  JS^!^*** 
agent. 

If  such  bond  and  affidavits  be  made  and  filed,  and  Fifteen  dAjs 
5udi  notice  be  served  within  fifteen  days  next  after  ^^^^^ 
the  order,  sentence,  judgment,  decree,  or  determina- 
tion appealed  against,  the  appeal  shall  be  held  by 
sach  Surrogate  Court  to  be  duly  lodged. 

St.  When  an  appeal  is  so  lodged,  the  Judge  of  the  i^peallodff- 
Surrogate  Court  shall,  on  the  application  of  the  appel-  J^  toSa  * 
lant,  order  all  proceedings  in  the  matter  to  be  stayed.  ■t*y«J- 
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And  on  re- 
moval to 
Chancery. 

•29tii. 


Papers  ad-  Sit,  Upon  certificate  from  the  Registrar  of  the 

SSiamitted  Court  of  Chancery,*  that  the  petition  of  appeal  has 
on  appeal  Yyeen  filed  in  his  office,  the  Judge  of  the  Surrogate 
*  Court  of  Court  shall,  upon  the  application  of  the  appellant,. 
Appeal  order  the  Registrar  of  the  Court  forthwith  to  trans- 

mit (at  the  expense  of  the  appellant)  to  the  Regis- 
trar of  the  Court  of  Chancery*  the  documents,  in- 
struments, affidavits,  and  papers,  in  the  matter  as 
appealed,  deposited  or  filed  in  such  Surrogate  Court. 

Removal  of  Causes* 

t5S.  When  a  cause  or'proceeding  is  removed  into 
the  Court  of  Chancery,  imder  the  twenty-second* 
section  of  the  Act,  the  Judge  of  the  Surrogate  Court 
shall,  upon  the  application  of  the  party  who  has 
obtained  the  order  for  removal,  in  like  manner  as 
mentioned  in  Rule  52,  direct  the  papers  in  the  mat- 
ter to  be  transmitted  to  the  Registrar  of  the  Court 
of  Chancery. 

The  Surrogate  Clerk. 

tH.  The  Surrogate  Clerk  shall  keep  an  office  at 
such  place  as  the  Judges  of  the  Court  of  Chancery- 
may  direct,  and  such  office  shall  be  kept  open  daily, 
except  on  the  appointed  holidays  of  the  Court,  for 
and  during  such  hours  as  the  Judges  of  the  Court 
of  Chancery  shall  prescribe. 

SS.  Every  office  day  the  Surrogate  Clerk  shall 
procure  from  the  Toronto  Post  Office  such  letters 
and  communications  as  may  have  been  mailed  and 
addressed  to  him  as  the  Surrogate  Clerk. 

TokeepbookB,      ^^-  The   Surrogate   Clerk  shall  keep  books  as 
nearly  as  may  be  in  the  manner  shewn  in  the  forma 


Office  hours — 

Surrogate 

Clerk. 


Duties. 
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numbered  41,  42  and  43,  set  forth  below,  and  which 
books  he  shall  keep  duly  indexed  from  time  to  time. 

S7.  All  notices  of  application  to  any  Surrogate  Numbering, 
Court  for  the  grant  of  probate  or  administration  re-  entering  no- 
ceived  by  the  Surrogate  Clerk,  shall  be  numbered  in  S^'S. 
the  order  in  which  they  are  received,  and  be  en- 
dorsed thus — *' Received  and  filed  the day  of 

,  18 — , ,  Surrogate  Clerk  ;"  and  an 

entry  thereof  shall  be  made  in  the  book  to  be  kept 
for  that  purpose,  with  a  number  prefixed  to  corres- 
pond with  the  number  on  the  notice  of  application 
io  which  such  entry  relates ;  and  all  caveats  and 
copies  of  caveats  lodged  with  and  received  by  the 
Surrogate  Clerk,  shall  in  like  manner  be  numbered^ 
endorsed,  and  the  entry  thereof  be  made  in  the  book 
to  be  kept  for  that  purpose. 

t58.  The  Surrogate  Clerk,  upon  receiving  a  notice  Duties  on 
of  application  for  probate  or  administration,  if  seven  J^ceof 
days  in  case  of  testacy,  and  fourteen  days  in  cases  application, 
of  intestacy,  have  elapsed  after  the  death  of  the 
deceased  (as  shown  in  the  notice)  shall  forthwith 
make  the  necesaaiy  search  and  examination  in  the 
books  required  to  be  kept  by  him,  and  amongst  the 
original  papers  on  file  in  his  office ;   and  on  the  next 
office  day  after  the  receipt  of  such  notice  shall  mail  a 
certificate  as  to  such  search,  according  to  the  form 
numbered  40,  or  as  near  thereto  as  the  circumstances 
of  the  case  will  admit.  K  at  the  time  of  receiving  a 
notice  of  application  the  periods  aforesaid  shall  not 
have  expired,  the  Surrogate  Clerk  shall  not  make- 
such  search  and  examination,  nor  shall  such  certi- 
ficate be  sent  until  the  eighth  day  after  the  death 
of  the  testator,  and  the  fifteenth  day  after  the  death 
of  the  intestate,  according  to  the  time  of  the  de- 
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cease,  as  shown  in  the  notice  of  application  for  pro- 
bate or  administration. 


♦  13th  sec 
S*  C.  Act. 


Noting  grants      tS9.  The  Surrogate  Clerk  shall  extract  from  the 
ga^voca-      jjg^  furnished  to  him  under  the  30th*  section  of 

the  Act,  the  particulars  of  each  grant,  and  shall  en- 
ter a  note  of  the  same,  placing  it  in  its  alphabetical 
order  under  the  first  letter  of  the  surname  of  the 
testator  or  intestate,  in  the  book  to  be  kept  by  him 
for  that  purpose,  and  shall  also  note  in  such  book 
every  revocation  of  a  probate  or  administration 
notified  to  him;  and  all  lists,  copies  of  wills,  returns 
of  revocations,  and  papers  received  by  the  Surro- 
gate Clerk,  shall  be  filed  and  endorsed  in  like  man- 
ner as  is  provided  in  respect  to  notices  of  applica- 
tion for  grants. 


Lists,  &c. 

received  by 

Surrogate 

Clerk 

to  be  filed, 

fte. 


Names  id^m 
wonans* 


When  to  60.  If  it  shall  appear  from  the  entries  required  to 

mattOT^^*^  he  kept  b^  the  Surrogate  Clerk,  or  from  inspection 
of  the  original  papers  on  file  in  his  office,  that  the 
name  of  the  deceased  person,  as  given  in  any  appli- 
cation for  probate  or  administration,  although  not 
identical  in  the  mode  of  spelling,  yet  it  is,  or  ap- 
pears to  be,  idem  aonana  with  the  name  of  the  tes- 
tator or  intestate,  as  given  in  any  other  application, 
or  in  any  lists  of  grants  on  file,  or  if  on  such  ex- 
amination or  inspection  it  shall  for  any  cause  appear 
doubtful  whether  another  application  or  an  actual 
grant  has  not  been  made  in  the  goods  of  the  same 
deceased  person,  the  Surrogate  Clerk  shall  certify 
the  special  matter  as  disclosed  in  such  search  and 
inspection  by  him. 


€k>minnnica- 
tions  by 
registered 
letter. 


61.  All  communications  from  the  Surrogate  Clerk 
to  Registrars  of  Surrogate  Courts  shall  be  by  regis- 
tered letter,  addressed  thus : 
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The  Bioistbab  or  thi  Surbooatb  Court  or 
THB  CouNTT  OF  [at  the  COM  may  be), 

(Inurt  Poit  Office  Addreu.) 


From  the  Surrogate  Clerk. 


69.  The  Surrogate  Clerk  shall  attend  the  meet-  Surrogate 
ings  of  the  Judges  appointed  under  the  14th  (a)  tend  meetings 
section  of  the  Act,  and  shall  perform  such  duties,  as  °     "  ^®'* 
their  Clerk,  as  may  be  required  of  him. 

Feea. 

_  • 

A3.  Registrars  and  other  Officers  of   Surrogate  Fees  of 

Courts  shall  be  entitled  to  take  and  receive  to  their 

own  use,  the  fees  set  forth  in  the  tables  of  fees 

subjoined,  marked  A,  for  the  performance  of  duties 

and  services  under  the  Act  in  non-contentious  cases. 

64.  The  fees  payable  to  the  fee  fund,  and  to  the  Bjr  whom 
Judge  and  Registrar,  on  business  and  proceedings  P^^' 
in  the  Surrogate  Courts,  as  well  as  postage,  when 
necessary,  shall  be  paid  to  the  Registrar  in  the  first 
instance,  by  the  party  on  whose  behalf   such  pro- 
ceeding is  to  be  had,  on  or  before  such  proceeding. 

6tS.  Attorneys  practising  in  the  said  Qourts  shall  Fees  of 
be  entitled  to  take  for  the  performance  of  business  *    ™®y"' 
and  services  under  the  Act,  in  non-contentious  cases, 
the  fees  set  forth  in  the  subjoined  table,  marked  B. 

Forms. 

66.  The  subjoined  forms,  numbered  1  to  39,  in-  Forms. 

Is)  Sees.  73,  74,  S.  G.  Act  B.  S.  O. 
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elusive,  are  to  be  adopted  and  followed  in  the  seve- 
ral Surrogate  Courts,  as  nearly  as  the  circumstances 
of  each  case  will  allow. 

CoiiBtruction.       67.  In  the  construction  of  these  Rules,  the  pro- 
visions contained  in  the  67th  section  (a)  of  the  Act 

shall  apply. 

Robert  E.  Burns,  J. 

J.  G.  Spragge,  V.C. 

Jas.  R.  Gowan,  Co.  J. 

Toronto,  29th  November,  1858. 

.    (a)  i.e.  the  interpretation  clause,  sec.  2,  S.  C.  Act,,  R.  S.  0. 


FORMS. 


i 


1.  Applicaiion  for  Probate  in  common  form  by  a  Sole 

Executor. 

Uirro  THE  Surrogate  Court  of  the  County  (or  Unitei> 

Counties)  of . 


The  petition  of  A.B.,  of  the 
of ,  Esq. 

Humbly  sheweth  : 

That  C.  D.,  late  of  the  - 


of 


-,  in  the  County 


of 


,  in  the  County 

-,  surgeon,  deceased,  died  on  or  about  the day 

-,  A.D.  18 — ,  at ,  in,  &c.,  and  that  the  said 


of 

of 

deceased  at  the  time  of  Mb  death,  had  his  fixed  place  of  abode 

at ,  in  the  said  County  of  [or  "  had  no  fixed 

place  of  abode  in  Ontario,"  {or  "  resided  out  of  Ontario,")  "  but 
had  at  such  time  personal"  {or  "real")  "estate  in  the  said 

County  of ^"].     That  the  said  deceased  in  his  life  time 

duly  made  Kin  last  will  and  testament,  bearing  date  the 

day  of  ,  18 —  [and  codicil  {or  codicils)  bearing  date  the 


day  of 


-,  A.D.  18 — ].     That  your  petitioner  is  the 


executor  named  in  the  said  will  {or  codicil).  That  the  value  of 
the  personal  estate  and  effects  of  the  said  deceased,  which  he  in 
any  way  died  possessed  of  or  entitled  to,  and  for  and  in  respect 
to  which  a  probate  of  the  said  will  (and  codicil)  is  to  be  granted^ 

are  of  or  about  the  value  of dollars,  to  the  best  of  your 

petitioner's  knowledge  and  belief.    Wherefore  your  petitioner- 


L 
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prays  that  probate  of  the  said  will  (and  codicil)  of  the  said 
deceased  may  be  granted  to  him  by  this  honourable  Court. 

Dated  the 'day  of ,  18 — . 

A.  B., 

Or  if  signed  by  Attorney  of  applicant, 

A.  B., 

By  his  Attorney  E.  F.,  one,  &c. 


2.  Application  for  Orant  of  Administration  with  the  Will 
annexed,  in  common  form,  where  no  Executors  appointed. 

Unto  the  Surrogate  Court  of  the  County  (or  United 

Counties)  of . 

The  petition  of  A.  B.,  of  the of — > ,  in  the  County 

of ,  Esquire, 

Humbly  sheweth : 

That  C.  D.,  late  of ,  in  the  County  of , 


spinster,  deceased,  died  on  or  about  the day  of  , 

A.D.  18 — ,  at ,  in,  &c.,  and  that  the  said  deceased  at  the 

time  of  her  death,  had  Aer  fixed  place  of  abode  at ,  in 

the  said  County  of ,  [or  "  had  no  fixed  place  of  abode 

in  Ontario,"  (or  "  resided  out  of  Ontario,")  "  but  had  at  such 
time  personal^'  (or  "real")  "estate  in  the  said  County  of 
— — ,"]  that  the  said  deceased  in  Iter  life  time  duly  made  her 


last  will  and  testament,  bearing  date  the day  of  ^ 

A.D.  18 — ^  [and  codicil  (or  codicils)  bearing  date  the day 

of ,  18—]. 

That  no  executor  is  named  in  the  said  will  (or  codicil).  That 
your  petitioner  is  the  residuary  legatee  (or  as  the  case  may  be) 
named  in  the  said  will  (or  codicil).  That  the  value  of  the  per- 
sonal estate  and  effects  of  the  said  deceased,  which  she  in  any 
way  died  possessed  of,  or  entitled  to,  and  for  and  in  respect  to 
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wliich  a  probate  of  the  said  will  (and  codicil)  is  to  be  granted, 

are  of  or  about  the  value  of dollars,  to  the  best  of  your 

petitioner's  knowledge,  information,  and  belief. 

Wherefore  your  petitioner  prays  that  administration  witb 
the  said  will  (and  codicil)  annexed,  of  the  personal  estate  and 
effects  of  the  said  deceased  may  be  granted  and  committed  to 
km,  by  this  honourable  Court. 

Dated  the day  of ,  A.D.  18 — . 

A.  B., 

Or  if  signed  by  Attorney  of  applicant^ 

A.  B., 
By  his  Attorney,  E.  F.,  one,  &c. 


3.  Application  for  Grant  {in  common  form)  where  Executor  or 
Residuary  Legatee  has  renounced  Probate  or  Admini^-- 
iration  with  Will  annexed, 

Untp  the  Surrogate  Court  of  the  County  (or  Unitei> 

Counties  of . 

The  petition  of  A.  B.,  of  the of ,  in  the 

County  of ,  Esquire, 

Humbly  sheweth. 

That  C.  D.,  late  of  the of ,  in  the  County 

(rf ,  surgeon,  deceased,  died  on  or  about  the  —  day 

of ,  A.  D.  18 — ,  at — ,  in  &c.,  and  that  the  said 

deoeased  at  the  time  of  hds  death,  had  his  fixed  place  of  abode 

at  • ^  in  the  County  of ,  [or  "  had  no  fixed  place  of 

abode  in  Ontario,"  (or  "  resided  out  of  Ontario,")  "  but  had  at 
wch  time  personal"  (or  "real")  "estate  in  the  said  County  of 

]."■  That  the  said  deceased  in  his  lifetime  duly  made  his 

laat  will  and  testament,  bearing  date  the day  of  — — , 
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A.  D.  18 — ,  [and  codicil  {or  codicils)  bearing  date  the day 

<of ,  A.D.  18—]. 

That  K  F.,  of ,  the  executor  {or  residuary  legatee^  &c.) 

named  in  the  said  will,  has  by  deed  hereunto  annexed,  duly 
renounced  all  right  and  title  to  [the  probate  and  execution  of 
the  said  will  (and  codicil,  if  any,)  or  letters  of  administration 
to  the  personal  estate  and  effects  of  deceased]. 

That  your  petitioner  is  {state  relutionship  to  deceased.)  That 
the  value  of  the  whole  property  devolving  under  the  said  will 

(and  codicil)  is  under dollars,  and  that  tl^e  personal 

estate  and  effects  of  the  said  deceased,  which  he  in  any  way 
•died  possessed  of  or  entitled  to,  and  for  and  in  respect  to  which 
a  probate  of  the  said  will  (and  codicil)  is  to  be  granted,  are  of 

•or  about  the  value  of dollars,  to  the  best  of  your  peti-  . 

tioner's  knowledge,  information  and  belief. 

Wherefore  your  petitioner  prays  that  administration  with 
the  said  will  (and  codicil)  of  the  said  deceased  annexed  may  be 
granted  to  him  by  this  honourable  Court. 

Dated  the day  of ,  A.  D.  18 — 

A.  B., 
Or  if  signed  by  Attorney  of  applicant, 

A.  B., 
By  his  Attorney,  G.  H.,  one,  &c. 


4.  Application  for  Grant  of  Administration, 

Unto  the  Surrogate  Court  of  the  County  (or  United 

Counties)  of  . 

The  petition  of  A,  B.,  of  the of ,  in  the  County 

of ,  spinster^ 

Humbly  sheweth : 
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That  C.  D.,  late  of  the of ,  in  the  County 

of ,  merchant  J  deceased,  died  on  or  about  the day 

of ,  A.  D.  18 — ,  at ,  in^  &c.,  and  that  the  said 

deceased  at  the  time  of  his  death,  had  his  fixed  place  of  abode 

at ' ,  in  the  said  County  of ,  {^or  "  had  no  fixed 

place  of  abode  in  Ontario"  {or  "resided  out  of  Ontario"),  "  but 
had  at  such  time  personal"  (or  "real")  "estate  in  the  said 

County  of ."    That  the  said  deceased  died  a  bachelor, 

without  parent,  brother,  or  sister,  uncle  or  aunt,  nephew  or 
niece  (to  be  varied  according  to  the  circumstances  of  the  case), 
and  without  having  left  any  will,  codicil,  or  testamentary  paper 
whatever,  and  that  your  petitioner  is  the  lawful  cousin-german 
and  next  of  kin  of  the  said  deceased  (to  be  varied  according  to 
the  circumstances  of  the  case). 

That  the  personal  estate  and  effects  of  the  said  deceased, 
which  he  in  any  way  died  possessed  of  or  entitled  to,  and  for 
and  in  respect  to  which  letters  of  administration  are  requested 

to  be  granted,  are  of  or  about  the  value  of dollars,  to  the 

best  of  your  petitioner's  knowledge,  information  and  belief. 

Wherefore  your  petitioner  prays  that  administration  of  the 
personal  estates  and  effects  of  the  said  deceased  may  be  granted 
and  committed  to  her  by  this  honourable  Court. 

Dated  tliis day  of ,  18 — . 

A.B., 
Or  if  signed  by  Attorney  of  Applicants 

A.  B., 
By  her  Attorney,  E.  F.,  one,  &c. 

Where  the  application  Ib  for  administration  under  the  64th  section 
of  the  Act,  the  special  oircamstances  which  bring  the  case  within  that 
aection  should  be  set  forth  in  the  petition,  and  also  upon  oath  (S.  C. 
Bnles  U,  U). 


L 
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5.  Notice  to  be  transmitted  by  Registrar  of  a  Surrogate  Court 
to  the  Surrogate  Clerk,  of  application  made  to  suck  Court 
for  a  Grant  of  Probate  to  Sole  Executor. 

The  Surrogate  Court  of  the  County  of . 

To  the  Surrogate  Clerk  : 

Take  notice,  that  application  has  been  made  to  the  Surrogate 

Court  of  the  County  of ,  for  a  grant  of  probate  of  the 

will  bearing  date  the  day  of ,  A.D.  18 — ,  [and 

codicil  (or  codicils)  bearing  date  the day  of ^  A,D. 

18 — ,  of ,  late  of ,  in  the  County  of , 

deceased,  surgeon,  who  died  on  or  about  the day  of , 


A.D.  18 — ,  having  at  the  time  of  his  death,  a  fixed  place  of 

abode  at ,  in  the  said  county  of \or  "no  fixed 

place  of  abode  in  Ontario/'  (or  "resided  out  of  Ontario  "),  "but 
having  at  such  time  personal "  {or  "  real ")  "  estate  tin  the  said 

County  of  — ^ "],  by  A.  B.  of ,  in  the  Coimty  of , 

,  the  executor  {or  by  J.  P.,  the  Attorney  of  A.  B.,  the 


executor)  named  in  the  said  will  {or  codicil). 

Application  received  the day 

of 18—. 

This  notice  mailed  the  day 


of  —  18 — .  y  JUgittrar  of  the  taid  CfourL 


6.  Notice  to  be  transmitted  by  Registrar  of  a  Surrogate  Court 
to  the  Surrogate  Clerk,  of  application  for  Orant  of 
Administration  with  theWill  annexed,  where  no  ExecuUyr 
appointed. 

The  Surrogate  Court  of  the  County  of . 

To  the  Surrogate  Clerk  : 

Take  notice,  that  application  hafi  been  made  to  the  Surrogate 
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Court  of  the  County  of  ,  for  a  grant  of  letters  of  ad- 
ministration with  the  will  annexed,  the  said  will  bearing  date 

the day  of ,  A.D.  18 —  [and  the  said  codicil  (or 

codicils),  bearing  date  the day  of ,  18 — ,]  of , 

late  of ,  in  the  County  of , — ,  deceased,  who 

died  on  or  about  the day  of ,  A.D.  18 — ,  having  at 

the  time  of  his  death,  a  fixed  place  of  abode  at ,  in 

the  said  County  of ,  [or  "no  fixed  place  of  abode  in 

Ontario"  (or  "resided  out  of  Ontario"),  "but  having  at  such 
time  personal"   (or  "real")   "estate  in  the  said  County  of 

"],  by  A.  B.,  of  the of ,  in  the  County 

of , ,  the  residuary  legatee  (or  as  the  case  may  be) 

named  in  the  said  -will  (or  codicil,)  (or  by  J.  P.,  the  Attorney 
of  A.  B.,  the  residuary  legatee  named  in  said  will  or  codicil) 
— no  executor  having  been  named  in  the  said  will  or  codicil. 

Application  received  the day 

of ,  18—. 

This  notice  mailed  the  day 

of ,  18.  y  Begittrar  of  the  taid  Court, 


7.  Notices  to  be  transmitted  by  Registrar  of  a  Surrogate  Court 
to  the  Surrogate  Clerk,  of  application  for  Orant  where 
Executor  or  Mesiduary  Legatee  has  renounced  Probate  or 
Administration  ivith  WiU  annexed. 

The  Surrogate  Court  or  the  Countt  of . 

To  the  Surrogate  Clerk : 

Take  notice  that  application  has  been  made  to  the  Surrogate 
Court  of  the  County  of ,  for  a  grant  of  letters  of  admin- 
istration with  the  will  annexed,  the  said  will  bearing  date  the 

— —  day  of ,  A.D.,  18  —  [and  the  said  codicil  (or  codicils) 

beariqg  date  the day  of ,  A.  D.,  18 — ],  of  ' , 


late  of in  the  County  of-  , ,  deceased,  who 
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died  on  or  about  the day ,  A.  D.,  18 — ,  having  at 

the  time  of  his  death,  a  fixed  place  of  abode  at ,  in  the 

said  County  of [or  "  no  fixed  place  of  abode  in  Onta- 
rio," (or  "  resided  out  of  Ontario,"  but  having  at  such  time  per- 
sonal (or  "  real ")  "  estate  in  the  said  County  of '*],  by 

A.  B.,  of  the of in  the  County  of , , 

the  residuary  legatee  (or  as  the  case  may  be)  named  in  the  said 
will  (or  codicil)  (or  by  J.  P.,  the  Attorney  of  A.B.,  the  residuary 

legatee  named  in  the  said  will  or  codicil),  E.  F.  of  the of 

,  in  the  County  of , ,  the  executor 

(or  "residuary"  legatee,"  &c.,)  named  in  the  said  will,  having 
renounced  all  right  to  the  probate  and  executorship  of  the  said 
will  and  codicil  (if  any)  or  to  letters  of  administration  to  the 
personal  estate  and  effects  of  the  said  deceased. 

Application  received  the day 

of ,  18—. 

This  notice  mailed  the day 

of ,  18—.  J  Begittrar  of  the  mid  Court. 


8.    Notice  of  Applicatio^i  for  grant  of  Administration, 

The  Surrogate  Court  of  the  County  of 

To  the  Surrogate  Clerk : 

Take  notice  that  application  has  been  made  to  the  Surrogate 
Court  of  the  County  of ,  for  a  grant  of  letters  of  admin- 
istration of  the  personal  estates  and  effects  of ,  late  of 

the of ,  in  the  County  of ,  deceased,  who 

died  intestate  on  or  about  the day  of  —  — ,  A.D.  18 — , 

having  at  the  time  of  his  death  a  fixed  place  of  abode  at 

in  the  said  County  of  — ,  [or  "  no  fixed  place  of  abode  in 

Ontario,"  (or  "  resided  out  of  Ontario"),  "  but  having  at  snch 

time  personal "  (or  "  real ")  estate  in  the  County  of ,"] 

and  who  died  without  child  or  parent,  brother  or  sister,  uncle 
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or  aontv  nephew  or  niece,  him  surviving,  by  A.  B.,  of  the 

of ,  in  the  County  of , ,  one  of  the  lawful 

cousins-german  and  next  of  kin  of  the  deceased   (or  by  J.T?., 
the  Attorney  of  A,  B.,  one  of  the,  &c.). 

Application  received  the day 

of . 


This  notice  mailed  the day 

of f  18 — .  /  Begiitrar  of  the  9aid  Court. 


9.  Affidavit  of  Time  of  Death,  amd  place  of  abode  of  Testator 

or  Intestate. 


In  the  Surrogate  Court,  County  of . 

In  the  goods  of  W.  A.,  deceased. 
I,  A  B.,  of  the of ,  in  the  County  of 


,  make  oath  and  say,  that  I  am  [one  of  the  executors  (or 

the  executor)  named  in  the  last  will  and  testament  {or  codicil) 
of  the  said  W.  A.,  deceased,  (or  the  party  applying  for  admin- 
istrotion  of  the  will  and  codicil,  (if  any)  annexed,  or  adminis- 
intion  of  the  personal  estate  and  effects  of  the  said  W.  A., 

deceased].     That  said  deceased  died  on  or  about  the 

day  of ,  A.  D,  18 — ^  at ,  and  that  the  said  deceased, 

it  the  time  of  his  death,  had  his  fixed  place  of  abode  at , 

b  the  said  County  of ,  [or  "  had  no  fixed  place  of 

abode  in  Ontario/'  (or  "  resided  out  of  Ontario,")  **  but  had  at 
0iich  time  personal "  (or  "  real")  estate,  **  in  the  said  County  of 

Sworn  at in  the  County  of 

,  the day  of ,  A,D. 

;  before  me,  )  A.  B. 


JPsrmm  mUhorized  to  adminisUr  oath$  under  the  Act 

{a,)  8ee  m  to  modifying  this  form  ''  in  other  cases"  provided  for  in  the 
dnaenti — Sec.  16,  a  s.  3,  S.  C.  Act. 
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10.  Ajffidavits  of  Value  of  Property  devolving,  and  of  Personal 

Estate  and  Effects. 

In  the  Surrogate  Court,  County  of . 

In  the  goods  of  W.  A.,  deceased. 

I,  A.  B.,  of  the of ,  in  the  County  of  ■  ,  make 

oath  and  say,  that  I  am  [one  of  the  executors  {or  the  executor) 
named  in  the  last  will  and  testament  (or  codicil)  of  the  said 
W.  A.,  deceased  ((W  the  party  applying  for  administration,  with 
the  will  and  codicil,  if  any),  annexed,  or  administration  of  the 
personal  estate  and  effects  of  the  said  W.  A.,  deceased]. 

That  the  personal  estate  and  effects  of  the  said  deceased^ 
which  he  in  any  way  died  possessed  of  or  entitled  to,  and  for 
and  in  respect  to  which  ("probate  of  tlie  said  will  is,"  or  "letters 
of  administration  are"),  to  be  granted,  are  of  or  about  the  value 
of dollars. 


Sworn  at in  the  County  of  ^ 

,  the day  of ,  A.D.  > 

18 — ,  before  me,  J  A.  B. 


{Per9on  authorized  to  administer  oaths  under  ih^  Act,) 


11.  Affidavit  for  search  for  Will. 

In  the  Surrogate  Court,  County  of ^- 

In  the  goods  of  J.  T.,  deceased. 

I,  A.  B.,  of  the of  ,  in  the  County  of , 

make  oath  and  say,  that  I  am  the  party  applying  for  adminis- 
tration of  the  personal  estate  and  effects  of  the  said  J.  T.,  late 
of ,  in  the  County ,  deceased.  That  I  made  dili- 
gent and  careful  search  in  all  places  where  the  deceased  usually 
kept  his  papers,  and  in  his  depositories,  in  order  to  ascertain 
whether  the  deceased  had  or  had  not  left  any  will ;  but  that  I 
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liave  been  unable  to  discover  any  will,  codicil,  or  testamentary 
paper,  and  I  verily  believe  that  the  deceased  died  without 
having  left  any  will,  codicil,  or  testamentary  paper  whatsoever. 

Sworn  at ,  in  the  County  of 

,  the day  of 

A.D.  18 — ,  before  me,  J  A,  B. 


{Fenon  authorized  fo  administer  oaths  wider  the  Act.) 


12.  Affidavit  of  Execution  of  Will  by  Subscribing  Witness  (a). 

In  the  Surrogate  Court  of  the  County  of  . 

In  the  goods  of  A.  B.,  deceased. 

I,  C.  D., ,  of  the  Township  of ,  in  the  County 

of ,  make  oath  and  say,  that  I  knew  A.  B.,  late  of , 

deceased ;  that  on  or  about  the day  of ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and ,  I  was  present, 

and  did  see  the  said  A.  B., ,  sign  and  declare  the  paper- 
writing  hereunto  annexed  as,  and  for,  the  last  will  and  testa- 
ment of  the  said  A.  B. ;  that  I,  deponent  [and  E.  F.,  of,  &;c.,  (if 
there  he  a  second  subscribing  witness)  ]  did  subscribe  my  name 
as  witness  [or  our  names  as  witnesses]  to  the  execution  of  the 
said  will,  at  the  request  of  the  said  testator,  and  in  presence  of 
each  other  (or  as  the  case  may  be);  and  lastly,  that  the  name 
(wr  several  names)  subscribing  as  witnesses  to  the  execution  of 
the  said  will  are  of  the  proper  handwriting  of  this  deponent 
(and  the  said  E.  F.^  respectively). 

Sworn  before  me  at 

this day  of  -^ 

L  T>.  18—.  )  C.  D. 


•        {Ptnon  authorized  to  administer  oaths  under  this  Act.) 

(•)i<.y  of  a  will  made  prior  to  1st  January,  1874.    For  other  fonn,  vide 
9^ 


X 
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13.  Oath  of  Execrdor. 

IN  THE  SURROGATE  COURT  OF  THE  COUNTY  OP  - 

In  the  goods  of ,  deceased. 

I, ,  of  the of ,  in  the  County  of 


make  oath  and  say,  that  I  believe  this  paper-writing  [or  these 
paper- writings]  hereto  prefixed,  to  contain  the  true  and  original 

last  will  and  testament  of ,  late  of  the of ,  in 

the  County  of , ;  that  I  am  the  sole  executor  [or  one 

•i  of  the  executors]  therein  named  [or  executor  according  to  the 

tenor  thereof — executor  during  life — executrix  during  widow- 
hood, or  as  the  case  may  be]  and  that  I  will  faithfully  administer 
the  personal  estate  and  effects  of  the  said  testator,  by  paying 
his  just  debts  and  the  legacies  contained  in  his  will  [or  will  and 
codicils],  so  far  as  the  same  will  thereunto  extend  and  the  law 
bind  me ;  and  that  I  will  exhibit  a  true  and  perfect  inventory 
of  all  and  singular  the  personal  estate  and  effects,  rights  and 
credits  of  the  testator,  and  render  a  just  and  full  account  of  my 
executorship  whenever  required  by  law  so  to  do. 

Sworn  at  — ^—  in  the  County  of  ^ 

,  the day  of ,  V  A.  B. 

A,  D.  18 — ,  before  me,  J 

(Ferson  authoriaed  to  administer  oaths  under  the  Act) 


14.  Oath  of  Administrator  with  WiU. 

IN  THE  SURROGATE  COURT  OF  THE  COUNTT  OF  - 

In  the  goods  of ,  deceased. 

I, ,  of  the         of ,  in  the  County  of  « 


make  oath  and  say,  that  I  believe  this  paper- writing  [or  these 
paper- writings]  hereto  prefixed,  to  contain  the  true  and  original 


FORMS.  103 

last  will  and  testament  of ,  late  of  the of , 


in  the  County  of , ,  and  that  the  executor  therein 

named  [is  dead,  not  having  taken  out  probate,  or  has  renounced 
all  right  and  title  to  the  probate  and  execution  of  the  said  wiU, 
or  as  the  fact  may  be],  and  that  I  am  the  residuary  legatee  in 
trust  named  therein  (or  as  the  fact  may  be),  and  that  I  will 
faithfully  administer  the  personal  estate  and  effects  of  the  said 
deceased,  according  to  the  tenor  of  his  will  (or  will  and  codicils), 
by  paying  his  just  debts  and  the  legacies  contained  in  his  will 
(or  will  and  codicils),  so  far  as  the  same  shall  thereto  extend  and 
the  law  bind  me,  and  distributing  the  residue  (if  any)  of  the 
estate  according  to  law,  and  that  I  will  exhibit  a  true  and  per- 
fect inventory  of  all  and  singular  the  personal  estate  and  effects, 
rights,  and  credits  of  the  said  testator,  and  render  a  just  and 
true  account  of  my  administration  whenever  required  by  law 
BO  to  do. 

Sworn  at ,  in  the  County  of  '\ 

,  the day  of ,  >  A.  B. 

A.  D.  18 — ,  before  me,  J 

(Ptrmm  authorized  to  administer  oath$  under  (he  Act,) 


15.  Oath  for  Administrators, 

IN  THE  SURROGATE  COURT  OF  THE  COUNTY  OF 

In  the  goods  of ,  deceased. 

I, ^,  of  the of ,  in  the  County  of  - 


make  oath  and  say,  that ,  late  of  the of ,  in 

ihe , ,  deceased,  died  a  bachelor,  without  leaving 

parent,  brother  or  sister,  uncle  or  aimt,  nephew  or  niece,  and 
intestate ;  that  I  am  the  lawful  cousin-german  and  one  of  the 
next  of  kin  of  the  deceased  [aZ^  in  ojccordance  v/Uh  the  dr^ 
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cuTOstancea  of  the  case] :  that  I  will  faithfully  administer  the 
personal  estate  and  effects  of  the  deceased,  by  paying  his  just 
debts,  and  distributing  the  residue  (if  any)  of  his  estate  accord- 
ing to  law,  and  that  I  will  exhibit  a  true  and  perfect  inventory 
of  all  and  singular  the  personal  estate  and  effects,  rights  and 
credits,  of  the  said  deceased,  and  render  a  just  and  true  account 
of  my  administration  whenever  required  by  law  so  to  do. 

Sworn  at ,  in  the  County  of 

,  the day  of ^  A.  B. 

A,  D.  18 — ,  before  me. 


(Person  authorized  to  adminiettr  oaths  under  the  Act). 


16.  Administration  Bond. 
Know  all  men  by  these  presents :  That  we  A.  B.,  of  the 


of ,  in  the , ,  C.  D.,  of  the  &c.,  and  E.  F.,  of 

the  &c.,  are  jointly  and  severally  bound  unto  G.  H.,  the  Judge 

of  the  Surrogate  Court  of  the : ,  in  the  sum  of dollars, 

to  be  paid  to  the  said  G.  H.,  or  the  Judge  of  the  said  Court  for 
the  time  being  ;  for  which  payment,  well  and  truly  to  be  made, 

we  bind  ourselves  and of  us  for  the  whole,  our  heirs, 

executors  and  administrators,  firmly  by  these  presents.     Sealed 

with  our  seals.     Dated  the day  of ,  in  the  year 

of  our  Lord,  18 — , 

The  condition  of  this  obligation  is  such,  that  if  the  above 
named  A.  B.,  the  administrator  of  all  the  personal  estate  and 

effects,  rights,  and  credits  (or  as  the  case  may  &e),  of ,  late 

of ,  in  the , ,  deceased,  (who  died  on  the day 

of ,  18 — ,)  do,  when  lawfully  called  on  in  that  behalf,  make 

or  cause  to  be  made  a  true  and  perfect  inventory  of  all  and  singu- 
lar the  personal  estate  and  effects,  rights  and  credits  of  the  said 
deceased,  which  have  or  shall  come  into  the  hands,  possession. 
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or  knowledge  of  the  said  A.  B.,  or  into  the  hands  and  posses- 
sion of  any  other  person  or  persons  for  him,  and  the  same  so 
made,  do  exhibit  or  cause  to  be  exhibited  into  the  Registry  of 

the  Surrogate  Court  of  the ,  whenever  required  by  law 

so  to  do,  and  the  same  personal  estate  and  effects,  -rights  and 
credits,  and  all  other  the  personal  estate  and  effects,  rights,  and 
credits  of  the  said  deceased  at  the  time  of  his  death,  which  at 
any  time  after  shall  come  into  the  hands  or  possession  of  the 
said  A.  B.,  or  into  the  hands  or  possession  of  any  other  person 
or  persons  for  him,  do  well  and  truly  administer  according  to 
law  :  (that  is  to  say)  do  pay  the  debts  which  the  said  deceased 
did  owe  at  his  decease,  and  further,  do  make,  or  cause  to  be 
made,  a  true  and  just  account  of  his  said  administration,  when- 
ever required  by  law  so  to  do,  and  all  the  rest  and  residue  of 
the  said  personal  estate  and  effects,  rights  and  credits,  do  de- 
liver and  pay  unto  such  person  or  persons  respectively,  as  shall 
be  entitled  thereto  under  the  provisions  of  any  Act  of  Parlia- 
ment now  in  force,  or  that  may  hereafter  be  in  force  in  Ontario ; 
and  if  it  shall  hereafter  appear  that  any  last  will  or  testament 
was  made  by  the  deceased,  and  the  executor  or  executors  (a) 
therein  named  do  exhibit  the  same  unto  the  said  Court,  mak- 
ing request  to  have  it  allowed  and  approved  accordiugly,  if  the 
said  A.  B.,  being  thereunto  required,  do  render  and  deliver  the 
said  letters  of  administration  (approbation  of  such  testament 
being  first  had  and  made)  in  the  said  Court ;  then  this  obliga- 
tion to  be  void  and  of  no  effect,  or  else  to  remain  in  full  force 
and  virtue. 

Signed,  sealed,  and  delivered  in  presence  of)  [L.S.] 


(Registrar f  or  person  authorized  to  administer  oaths  itnder  the  Act,) 

(a)  "  Or  other  persons,**  m  in  Ooote's  Fonns  :  e.  gr,  in  the  event  of  a  will 
being  found,  in  which  no  executor  named,  and  a  legatee  should  exhibit  it. 
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17.  Admtniatraiion  Bond  for  Administrators,  with  Will 

annexed. 

Know  all  men  by  these  presents :  That  we,  A.  B.,  of  the- 


of ,  in  the , ,  C.  D.,  of  the  &e.,  and  E.  F.,  of  the 

&c.,  are  jointly  and  severally  bound  unto  G.  H.,  the  Judge  of 

the  Surrogate  Court  of  the ,  in  the  sum  of dollars,  to 

be  paid  to  the  said  G.  H.,  or  the  Judge  of  the  said  Coui-t  for  the 
time  being,  for  which  payment,  well  and  truly  to  be  made,  we 

bind  ourselves  and of  us  for  the  whole,  our  heirs,  executors, 

and  administrators,  firmly  by  these  presents.     Sealed  with  our 

seals.     Dated  the day  of ,  in  the  year  of  our  Lord 

18—. 

The  condition  of  this  obligation  is  such  that  if  the  above 
named  A.  B.,  the  administrator  of  the  personal  estate  and 
effects,  rights  and  credits  {or  as  the  case  may  be),  of  — — ,  late 

of ,  in  the  County  of  , ,  deceased,  who  died 

on  the day  of ,  A.D.  18—,  do,  when  lawfully  called  on 

in  that  behalf,  make  or  cause  to  be  made  a  true  and  perfect  in- 
ventory of  all  and  singular  the  personal  estate  and  effects^ 
rights  and  credits  of  the  said  deceased,  which  have  or  shall 
come  into  the  hands,  possession  or  knowledge  of  the  said  A.  B., 
or  into  the  hands  and  possession  of  any  other  person  or  persons 
for  him,  and  the  same  so  made,  do  exhibit  or  cause  to  be  ex- 
hibited into  the  Registry  of  the  SuiTogate  Court  of  the  County 
of ,  whenever  required  by  law  so  to  do,  and  the  same  per- 
sonal estate  and  effects,  rights  and  credits,  and  all  other  the 
personal  estate  and  effects,  rights  and  credits  of  the  said  de- 
ceased at  the  time  of  his  death,  which  at  any  time  after  ajusAl 
come  into  the  hands  or  possession  of  the  said  A.  B.,  or  into  the 
hands  or  possession  of  any  other  person  or  persons  forliim,  do 
well  and  truly  administer  according  to  law ;  that  is  to  say,  dopay 
the  debts  which  the  said  deceased  did  owe  at  his  decease,  and 
then  the  legacies  contained  in  the  ^id  will  annexed  to  the  said 
letters  of  administration  to  the  said  A.  B.  committed,  so  far  as 
such  personal  estate  will  thereunto  extend,  and  the  law  bind 


k.       J^  ^. 
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him,  and  further  do  make,  or  cause  to  be  made,  a  full,  true  and 
just  account  of  his  said  administration  when  he  shall  be  there- 
unto lawfully  required,  and  all  the  rest  and  residue  of  the  per- 
sonal estate  and  effects,  rights  and  credits,  shall  deliver  and 
pay  unto  such  person  or  persons  as  shall  be  by  law  entitled 
thereto,  then  this  obligation  to  be  void  and  of  no  effect,  or  else 

to  remain  in  full  force  and  virtue. 

[L.S.] 
Signed,  sealed,  and  delivered  in  the  presence  of 


(Regiitrar,  or  persoti  authorized  to  (idminister  oaths  under  the  Act) 


18.  Affidar/it  of  Justification  by  Sureties. 
In  the  Surrogate  Court  of  the  County  of  - 
In  the  goods  of ,  deceased. 


\y 


We,  C.  D.,  of  the ,  in  the  County  of ,  yeoman^ 

and  E.  F.,  of  the ,  in  the ,  Esquire,  severally  make 

oath  that  we  are  the  proposed  sureties  on  behalf  of  the  intended 
administrator  of  the  personal  estate  and  effects  of ,  de- 
ceased in  the  within  bond  named,  for  the  faithful  administra- 
tion of  the  said  personal  estate  and  effects  of  the  said  deceased, 
and  I,  the  said  C.  D.,  for  myself  make  oath  and  say,  that  I  am 

possessed  of  estate  of  the  value  of dollars,  and  am  worth 

—  dollars,  all  my  debts  being  first  paid,  and  I,  the  said  E.  F., 
for  myself  make  oath  and  say  that  I  am  possessed  of  estate  of 

the  value  of dollars,  and  am  worth dollars,  all  my 

debts  being  first  paid. 

The  above  named  C.  D.  and  E.  F.n 
were  severally  sworn  before  me,  /  C.  D. 

this day  of ,  A.D.  18—,  f 

at ,  in  the .  J  E.  F. 


(Person  awthorized  to  cidministtr  oaths  under  the  AeL) 
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19.  Probate, 

In  Her  Majesty's  Surrogate  Court  of  the  County 

of  . 

Be  it  known,  that  on  the day  of ,  A.D.  18 — ,  the 

last  will  and  testament  {or  the  last  will  and  testament  with 

codicils  of  ,  late  of  the of ,  in  — •• , , 

who  died  on  or  about  the day  of ,  A.D.  18 — ,  at 

,  and  who  at  the  time  of  his  death  had  a  fixed  place  of  abode 

at ,  in  the  said  County  of ,  [or  "  had  no  fixed  place  of 

abode  in  Ontario,"  (or  "  resided  out  of  Ontario  "),  "  but  had  at 
such  time  personal "  (or  "  real,")  "  estate  in  the  said  County  of 

,"],  was  proved  and  registered  in  the  said  Surrogate 

Court,  a  true  copy  of  which  said  last  will  and  testament  is 
hereunder  written  (or  true  copies  of  said  last  will  and  testa- 
ment, with  codicil,  are  hereunder  written),  and  that  the  admin- 
istration of  all  and  singular  the  personal  estate  and  effects, 
rights  and  credits  of  the  said  deceased,  and  any  way  concern- 
ing his  will,  was  granted  by  the  aforesaid  Court  to ,  of 

the  of  ,  in   the  of  ,  ,   the 

sole  executor  (or  as  iJie  case  may  be)  named  in  the  said  will 
(or  codicil),  he  having  been  first  sworn  well  and  faithfully  to 
administer  the  same  by  paying  the  just  debts  of  the  deceased, 
and  the  legacies  contained  in  his  will  (or  will  and  codicils),  so 
■far  as  he  is  thereunto  bound  by  law,  and  to  exhibit  a  true  and 
perfect  inventory  of  all  and  singular  the  said  estate  and  effects, 
rights  and  credits,  and  to  render  a  just  and  true  account  of  his 
executorship  whenever  required  so  to  do. 

£L.S] 


Registrar  of  the  Surrogate  Court 

of  the  County  of- 
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20.  Letters  of  Administration  with  Will  annexed. 
In  Her  Majesty's  Surrogate  Court  of  the  C!ounty 

OF 

Be  it  known  that ,  late  of  the of ,  in  the 

County  of , ,  deceased,  who  died  on  or  about  the 

day  of ,  18 — ,  at ,  and  who  at  the  time  of 


his  death  had  a  fixed  place  of  abode  at  the of  , 

in  the  said  County  of ,  \pr  "  had  a  fixed  place  of  abode 

in  Ontario,"  {or  "  resided  out  of  Ontario,")  "  but  had  at  such 
time  personal"    {or  "real")    "estate  in  the  said  County  of 

**],  made  and  duly  executed  his  last  will  and  testament 

(with codicil),  and  did  therein  name *  of ,  in 

&C.,  —. ,  executor  thereof  [or  named  no  executor  therein],  a 

true  copy  of  which  said  last  will  and  testament  is  hereunder 
written  {or  true  copies  of  which  said  last  will  and  testament, 

with codicils,  are  hereunder  written) ;  and  be  it  further 

known  that  on  the day  of ,  A.D.  18 — ,  letters  of 

administration,  with  the  said  will  (and codicils)  an- 
nexed, of  all  and  singular  the  personal  estate  and  effects,  rights 
and  credits  of  the  said  deceased,  were  granted  by  Her  Majesty's 

Surrogate  Court  of   the  County  of  ,  to  — — ,  of  the 

of  in  the  , {insert  the  character 

m   which    the    grant   is    taken,    and   if   execvior   has  re-- 

nounced  state  it),  he  the  said  having  previously  been 

sworn  well  and  faithfully  to  administer  the  same,  according  to 
the  tenor  of  the  said  will,  to  pay  the  just  debts  of  the  de- 
ceased, and  the  legacies  contained  in  his  will  {or  will  and  codi- 
cil), so  far  as  he  is  thereunto  bound  by  law,  and  to  exhibit  a 
true  and  perfect  inventory  of  aU  and  singular  the  personal  es- 
tate  and  effects,  rights  and  credits  of  the  said  deceased,  and  to 
render  a  true  and  just  account  thereof  whenever  by  law  re- 
quired so  to  do. 

Btgistrar  of  the  Surrogate  Cotiri 
l^  S.]  of  the  dmnty  of 
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21.  Letters  of  Administration. 
In  Her  Majesty's  Surrogate  Court  of  the  Countt 

OP 

Be  it  known,  that  on  the day  of ,  A.D.  18 — ,  let- 
ters of  administration  of  all  and  singular  the  personal  estate 

and  effects,  rights  and  credits  of ,  late  of  the of      -  , 

in  the  County  of ,  who  died  on  or  about  the day  of 

,  18 — ,  at ,  intestate,  and  had  at  the  time  of  his  death 

a  fixed  place  of  abode  at  the of ,  in  the  said  County, 

of  (or  "had  no  fixed  place  of   abode  in  Ontario,")  or 

**  resided  out  of  Ontario,")  ("  but  had  at  such  time  personal  or 
real  estate  in  the  County  of ^"],  were  granted  by  Her  Ma- 
jesty's Surrogate  Court  of  the  County  of  — — ,  to ,  of 

the of ,  in  the of ,  the  widow  (as  the  case 

may  be)  of  the  said  intestate,  she  having  been  first  sworn 
faithfully  to  administer  the  same  by  paying  his  just  debts,  and 
distributing  the  residue  (if  any)  of  his  personal  estate  and 
effects  according  to  law,  and  to  exhibit  a  true  and  perfect  in- 
ventory o£  all  and  singular  the  said  personal  estate  and  effects, 
rights  and  credits,  and  to  render  a  just  and  true  account  thereof 
whenever  required  by  law. 

[L.  S.]  Begistrar  of  the  Surrogate  Court  of 


22.  Double  Probate. 
In  Her  Majesty's  Surrogate  Court  of  the  County 

OF  

Be  it  known,  that  on  the day  of ,  A.  D.  18 — ,  the 

last  will  and  testament  (or  the  last  will  and  testament  with 

codicils  )   of ,  late  of  the of in  -r — , 

— ,  who  died  on  or  about  the  —day  of ,  AJD  .18 — , 
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at and  who  at  the  time  of  his  death  had  a  fixed  place  of 

abode  at ,  in  the  said  County  of [or  "had  no  fixed 

place  of  abode  in  Ontario,"  (or  "resided  out  of  Ontario,") 
*'  but  had  at  such  time  personal"  (or  'Weal")  "estate  in  the  said 
County  of ^,"]  was  proved  and  registered  in  the  said  Sur- 
rogate Court,  a  true  copy  of  which  said  last  will  and  testament 
is  hereunder  written,  {or  true  copies  of  which  said  last  will  and 
testament  with  codicil  are  hereunder  written,)  and  that  the 
administration  of  all  and  singular  the  personal  estate  and 
efifects,  rights  and  credits  of  the  said  deceased,  and  any  way 

concerning  his  will,  was  granted  by  the  aforesaid  Court  to , 

of  the of ,  in  the of , ,  one  of 

the  executors  named  in  the  said  will  [or  codicil],  he  having 
been  first  sworn  faithfully  to  administer  the  same  by  paying 
the  just  debts  of  the  deceased  and  the  legacies  contained  in  his 
will,  [or  will  and  codicil,]  so  far  as  he  is  thereunto  bound  by 
law,  and  to  exhibit  a  true  and  perfect  inventory  of  all  and  sin- 
gular the  said  estate  and  eff'ects,  rights  and  credits,  and  to 
render  a  just  and  true  account  of  his  executorship  whenever 
required  by  law  so  to  do.    Power  being  reserved  of  making 

the  like  grant  to ,  of  the of ,  in  the of 

f  ,  the  other  executor  named  in  the  said  will, 

when  he  should  apply  for  the  same.    And  be  it  further  known, 

that  on  the day  of ,  A.  D.  18 — ,  the  said  will  of 

the  said  deceased  was  also  proved,  and  that  the  like  adminis- 
tration of  all  and  singular  the  personal  estate  and  effects, 
rights  and  credits  of  the  said  deceased,  and  any  way  concern- 
ing his  will,  was  granted  to  the  said ,  he  having  been 

first  duly  sworn  well  and  faithfully  to  administer  the  same  by 
paying  the  just  debts  of  the  deceased  and  the  legacies  contained 
in  his  will,  [or  will  and  codicil]  so  far  as  thereunto  bound  by 
and  to  exhibit  a  true  and  perfect  inventory  of  all  and  law, 
singular  the  said  estate  and  effects,  rights  and  credits,  and  to 
render  a  just  and  true  account  of  his  executorship  whenever 
required  by  law  so  to  do. 

[L.S.]  lUgidra/t. 
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28.  Exemplification  of  Probate  or  Letters  of  Adrnvnistration 

wiifi  Will  Annexed, 

In  Her  Majesty's  Surrogate  Court  of  the  County 

OF  . 

Be  it  known,  that  upon  search  being  made  in  Her  Majesty's 

Surrogate  Court  of  the  County  of ,  it  plainly  appears 

that  on  the day  of ,  A.  D.  18 — ,  the  last  will   and 

testament  [with codicils]  of ,  late  of ,  , 

deceased,  who  died  at ,  on  or  about ,  and  had  at 

the  time  of  his  death  a  fixed  place  of  abode  at ,  in  the 

said  County  of ,  (or  as  the  case  may  be)  was  proved  by 

,  the  executor  therein  named,  [or  that  on  the day  of 

,  A.D.  18 — ,  letters  of  administration,  with  the  last  will 

and  testament  (and  codicils)  annexed  of  the  personal 

estate  and  effects,  rights  and  credits  of ,  late  of,  &a, 

were  granted  to of ,  as  the ]  and  which 

said  probate  (or  letters  of  administration)  now  remain  of  record 
in  the  said  Surrogate  Court..  The  true  tenor  of  the  said  probate 
(or  letters  of  administration  with  the  will  annexed  )  is  in  the 
words  following,  to  wit: (here  grant  to  be  recited  verbntim.) 

In  faith  and  testimony  whereof  these  letters  testimonial  are 
issued. 

Given  at -,  in  the  County  of ,  as  to  the  time  of 

the  aforesaid  search  and  the  sealing  of  these  presents,  this 

day  of,  &c. 

f 

[L.  S.]  Eegistrar, 

24.  Exemplification  of  Administration. 
In  Her  Majesty's  Surrogate  Court  of  the  County 

OF  . 

Be  it  known,  that  upon  search  being  made  in  Her  Majesty's 
Surrogate  Court  of  the  County  of  ,  it  J>lainly  appears 
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that  on  the day  of ,  A.D.  18 — ,  letters  of  adminis- 
tration of  all  and  singular  the  personal  estate  and  effects,  rights 

and  credits  of ,  late  of ,  in  the of . 

who  died  at ,  on  or  about  the day  of ,  and 

had  at  the  time  of  his  death,  a  fixed  place  of  abode  at 

in  the  said  County  of ,  were  granted  to ,  of  the 

of ,  in  the ,  the [or  one  of  the ], 

of  the  said  deceased,  and  which  said  letters  of  administration 
now  remain  of  record  in  the  said  Surrogate  Court.  The  true 
tenor  of  the  said  letters  of  administration  is  in  the  words  fol- 
lowing, to  wit :  [here  the  letters  of  administration  are  to  be 
recited  vebatim.] 

In  faith  and  testimony  whereof  these  letters  testimonial  are 
issued. 

Given  at ,  in  the  County  of ,  at  the  time  of  the 

aforesaid  search  and  the  sealing  of  these  presents,  this day 

of,  &c. 


[■"•S.J  Eegiitrar  of,  <fcc. 


26.  Renunciation  of  Probate  and  Administration  ^ivith  the 

Will  annexed. 

In  the  Surbogate  Court  of  the  County  of ^. 


Whereas  A.  B.,  late  of ,  in  the  County  of , 

deceased,  died  on  the day  of ,  18 — ,  and  had  at  the 

time  of  his  death  a  fixed  place  of  abode  at ,  in  the  said 

County  of ,  and  whereas  he  made  and  duly  executed  his 

last  will  and  testament,  bearing  date  the day  of , 

18 — ,  and  thereof  appointed  C.  D,  executor  and  residuary 
legatee  in  trust  [or  as  the  case  may  6e],  as  I  am  informed  and 
believe. 

Now  I,  the  said  C.  D.,  do  hereby  expressly  renounce  all  my 
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light  and  title  to  the  probate  and  execution  of  the  said  will 
[and  codicils,  if  any],  and  to  letters  of  administration,  with 
the  said  will  [and  codicils,  if  any],  annexed,  of  the  personal 
estate  and  effects  of  the  said  deceased. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal, 
this day  of ,  18 — . 

Signed,  sealed,  and  delivered  \ 

by  said  C.  D.,  in  presence  >  C.  D.  [L.S.] 

ofRE.  J 


26.  Renunciation  of  Administration. 
In  the  Surrogate  Court  of  the  County  of  • 


Whereas  A.  B.,  late  of  ,  in  the  County  of , 

— ,  deceased,  died  on  the day  of ,  18 — ,y  intestate, 


and  a  widower,  and  had  at  the  time  of  his  death  a  fixed  place 

of  abode  at ,  in  the  said  County  of ,  and  whereas 

I,  C.  D.,  of  ,  in  the , ,  am  his  lawful  child 

and  his  only  next  of  kin  [to  be  varied  accordi/ng  to  the  facts]. 

Now  I,  the  said  C.  D.,  do  hereby  expressly  renounce  all  my 
right  and  title  to  letters  of  administration  of  the  personal  estat'j 
and  effects  of  the  said  deceased. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal, 
this day  of ,  18 — . 

• 

Signed,  sealed,  and  delivered  by  \ 

the  said.C.  D.,  in  the  presence  >  C.  D.  [L^.] 

of  E.H.  J 
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27.  Election  by  Minora  of  a  Ouardian. 
In  the  Sxtrrogate  Court  of  the Count —  of 


Whereas  A.  B.,  late  of ,  in  the  County  of- 


deceased,  died  on  or  about  the day  of ,  18 — , 

at ,  in,  &c.,  intestate,  a  widower,  leaving  C.  D.,  E.  F., 

and  G.  H.,  his  lawful  children,  and  only  next  of  kin,  the  said 
C.  D.  being  a  minor  of  the  age  of  twenty  years  only,  and  the 
said  E.  F.  being  also  a  minqr  of  the  age  of  nineteen  years  only, 
and  the  said  O.  H.  being  an  infant  of  the  age  of  sik  years 
only: 

Now  we,  the  said  C.  D.  and  E.  F.,  do  hereby  make  choice  of 

and  elect  K.  L.,  of  the ,  in  the  County  of , , 

our  lawful  maternal  imcle,  and  one  of  our  next  of  kin,  to  be  our 
curator  or  guardian,  for  the  purpose  of  his  obtaining  letters  of 
administiution  of  the  personal  estate  and  effects  of  the  said  A.  B., 
deceased,  to  be  granted  to  him  until  one  of  us  attain  the  age  of 
twenty-one  years,  [or  for  the  purpose  of  renouncing  for  us,  and 
on  our  behalf,  all  right,  title,  and  interest  to  and  in  the  letters  of 
administration,  &c.,  as  the  case  may  be,] 

In  witness  whereof  we  have  hereunto  set  our  hands  and  seals 

this day  of ,  A.  D.  18—. 

[L.S.] 
Signed,  sealed,  and  delivered,  in  1 

the  presence  of ,        / 


28.  SvhpoRna  in  proceeding  in  common  form,  to  bring  in  Scripts 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  defender  of  the  faith. 

To        "  of  the  '        of in  the  County  of , . 


Whereas  it  appears  by  acertainaffidavit,  filed  in  our  Surrogate 
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Court  of  the  County  of ,  bearing  date  the day  of , 

18 — ,  and  made  by ,  of  the,  &;c.,  that  a  certain  original 

paper  or  script  being,  or  purporting  to  be,  testamentary,  [here 

describe  the  paper]  bearing  date  the day  of ,  18 — ,  is 

now  in  your  possession,  or  under  your  control : 

Now  this  is  to  command  you  that  within  ten  days  (or  at  the 
time  prescribed  by  the  judge)  after  the  service  hereof  on  you, 
you  do  bring  ilito  and  leave  in  the  oflSce  of  the  Registrar  of  our 
said  Court,  the  said  original  paper  now  in  possession  of  you,  the 

said ,  or  under  your  control,  or  in  case  the  said  original  paper 

be  not  in  your  possession  or  under  your  control  that  you  within 

days  after  the  service  hereof  upon  you,  do  file  in  the  said 

office  an  aflSdavit  to  that  effect,  arid  therein  set  forth  what  know- 
ledge, if  any,  you  have  of  and  respecting  the  said  original  paper 
or  script ;  and  this  you  are  in  no  wise  to  omit  under  the  penalty 
of  four  hundred  dollars. 

Witness,  [inseii;  the  name  of  the  Judge]  Judge  of  our  said 
Court,  at ,  the day  of ,  18 — 


KegUtrar  County  of- 


29.  Affidavit  of  Handwriting. 

In  the  Surrogate  Court  of  the  County  of 

In  the  goods  of,  &c. 

I,  A.  B.,  of  the of in  the  County  of 


-,  make  oath  [or  solemnly  affirm]  that  I  knew  and  was- 


well  acquainted  with  C.  D.,  late  of in  the  County 

deceased,  who  died  on  the day  of ,  18 — ,  at 


and  had  at  the  time  of  his  death  a  fixed  place  of  abode  at 

-,  in  the  said  County  of ,  for  many  years  before, 

and  down  to  the  time  of  his  death,  and  that  during  such 
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period  I  have  frequently  seen  him  write,  and  also  subscribe  his 
name  to  writings,  (or  aa  the  case  may  be),  whereby  I  have 
become  well  acquainted  with  his  manner  and  character  of 
hand-writing  and  subscription,  and  having  now  with  care  and 
attention  perused  and  inspected  the  paper-writing  hereunto 
annexed,  purporting  to  be  and  contain  the  last  will  and  testa- 
ment of  the  said  deceased,  beginning  thus 
ending  thus 

and  being  subscribed  thus  "  C.  D."  I  further  make  oath  that 
I  verily  and  in  my  conscience  believe  the  whole  body,  series, 
and  contents  of  the  said  will,  (or  as  the  case  may  be,)  together 
'with  the  name  "  C.  D."  subscribed  thereto,  as  aforesaid,  to  be 
of  the  true  and  proper  hand- writing  and  subscription  of  the 
said  "  C.  D.,"  deceased. 

Sworn  at ,  in  the  County  of 

this  .r day  of ,  J-  A.  B. 

18 — ,  before  me. 


{Person  atUhorized  to  administer  oaths  under  the  Act,) 


30.  Affidavit  of  Plight  and  Condition  and  Finding, 
In  the  Surkooate  Court  of  the  County  of 


I,  A.  B.,  of,  &c.,  make  oath  (or  solemnly  affirm)  that  I  am 
ibe  sole  executor  named  in  the  paper-writing  now  hereunto 
annexed,  purporting  to  be  and  contain  the  last  will  and  testa- 
ment of  E.  F.,  late  of,  &c.,  deceased  (who  died  on  the day 

of at ),  and  had  at  the  time  of  his  death  a  fixed 

place  of  abode  at \  in  the  said  County,  (or  a%  the  case 

may  6e)  the  said  will  bearing  date  the day  of , 

beginning  thus  ending  thus 

and  being  subscribed  thus  "  C.  D.," 
hftving  viewed  and  perused  the  said  will,  and  particularly 
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observed  that  [here  recite  the  jmding  of  the  said  wiU,  and  the 
various  alterations,  erasures,  and  interlineations,  (if  any,) 
and  the  general  plight  and  condition  of  the  will,  or  any  otker 
matter  reqwirmg  to  he  CLccounted  for,  a/nd  clearly  trace  the  wUl 
from  the  possession  of  the  deceased  in  his  lifetime,  up^  the 
time  of  making  the  affidavif]  I,  the  deponent,  lastly  make 
.  oath  that  the  same  is  now  in  all  respects  in  the  same  state,, 
plight,  and  condition  as  when  {or  as  the  case  may  be]. 

Sworn  at ,  in  the  County  of 

' ^,18—,  the day  of }  A.  B. 


A.D.,  18 — ,  before  me,- 


{Person authorized  to  administer  oaths  binder  the  Act) 


31.  Caveat 
In  the  Surrogate  Court  of  the  County  of 


Let  nothing  be  done  in  the  goods  of  A.  B.,  late  of  the 

of in  the , ,  deceased,  who  died  on  the 

day  of ,  at ,  and  had  at  the  time  of  his  death  a 

fixed  place  of  abode  at ,  in  the  Coimty  of [or 

"who  had  no  fixed  place  of  abode  in  Ontario"  [or  "who  resided 

out  of  Ontario,"  "  but  had  at  such  time  personal "  (or  "  real ") 

"  estate  in  the  County  of ,"  {or  in  the  several  Counties 

of ,  ),  unknown  to  C.  D.,  of  the [or  to 

E.  F.,  of ,  the  Attorney  of  C.  D., .]      The  said 

C.  D.  is  the  lawful  child,  and  the  only  next  of  kin  (or  as  the 

case  may  be)  of  the  said  deceased .    The  grounds  on 

which  this  caveat  is  entered  are,  that  a  paper- writing,  alleged 

to  be  the  will  of  the  deceased,  was  not  executed  by  him  (or  a» 

the  case  may  be.) 

G  D.,  of 


Or  E.  F.,  Attorney  for  C.  D.,  of 
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32.  Warrmig  to  Caveat. 

In  The  Subrogate  Court  op  the  County  of 

To of (or  to,  &c.,  of ,  the  Attorney  of 

)  having  interest 


Ton  are  hereby  warned,  that  within  ten  days  after  the  ser- 
vice of  this  warning  upon  you,  inclusive  of  the  day  of  such 
service,  you  cause  an  appearance  to  be  entered  for  you  in  the 

office  of  the  Surrogate  Court  of  the  County  of ,  to  the 

caveat  entered  by  you  in  the  personal  estate  and  effects  of 

,  late  of ,  who  died  on  or  about  the day  of 

,  at  ,  and  had  at  the  time  of  his  death  a  fixed 

place  of  abode  at (or  as  staged  vti  the  caveai),  and  to  set 

forth  your  (or  your  client's)  interest,  and  take  notice  that  in 
default  of  your,  so  doing,  the  said  Court  will  proceed  to  do  such 
acts,  matters,  and  things  as  shall  be  needful  and  necessary  to 
be  done  in  and  about  the  premises, 

nLS.]  Registrar  of  the  SurrogcUe  Court 

of  tAe  County  of  — — 


33.  Notice  of  Caveai  being  lodged  with  Registrar  of  a  Sur- 
rogate Court. 

In  The  Surrogate  Court  of  the  County  of 

To  the  Surrogate  Clerk : 

In  the  goods  of ,  deceased. 

A  caveat,  of  which  the  following  is  a  copy,  has  this  day 
been  lodged  with  me :  "Let  nothing,"  &a,  (here  copy 
caveat  at  length  and  verbatim.) 

Dated . 

Begistrar, 


L 
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34.  Bond  on  Appeal  to  Court  of  Appeal Ja). 

Know  all  Men  by  these  Presents: 

That  we,  A.  B.,  of  C.  D.,  of,  &c.,  and  E.  F.,  of  &c.,  are  jointly 
and  severally  held  and  firmly  bound  unto  G.  H.,  of  &c.,  in  the 

penal  sum  of dollars,  for  which  payment  to  be  well  and 

truly  made,  we  bind  ourselves,  and  each  of  us  by  himself,  our 
and  each  of  our  heirs,  executors,  and  administrators,  firmly  by 

these  presents.     Sealed  with  our  seals,  this  day  of , 

18—. 

Whereas, ,  [the  appellant]  considers  himself  aggrieved 

by  a  certain  order  (or  as  the  case  may  he)  made  by  the  Judge 

of  the  Surrogate  Court  of  the  County  of ,  made  on  or 

about  the day  of  ,  last,  in  a  certain  {mention  mat- 

ter or  cause  in  which  order  made),  and  whereas  the  value  of 
the  goods  and  chattels  afiected  by  this  said  order  exceeds  S200, 

wherefore  he,  the  said [the  appellant]  desires  to  appeal 

therefrom  to  the  Court  of  Appeal. 

Now  the  condition  of  this  obligation  is  such  that  if  the  said 
[the  appellant]  shall  effectually  prosecute  his  appeal 


and  pay  such  costs,  charges,  and  expenses  as  shall  be  awarded 
in  case  the  said  order  shall  be  af&rmed,  or  in  part  affirmed,  then 
this  obligation  to  be  void  otherwise  to  remain  in  full  force. 

Signed  and  sealed  in  presence  "v  A.  B.,     [L.S.] 

of  [  CD.,     [L.S.] 

3  E.F.,      [L.S.] 

{a)  The  Conrt  of  "Appeal  **  gubetitated  for  "  Chancery.*' 
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38.   REGISTER  BOOK. 

(In  this  book  every  grant  is  to  he  entered  cU  length,  with  a  transcript 
ofwiU  and  codicil,  if  any,  subjoined,  in  case  of  probate  or  administration 
unth  the  toiU  annexed.) 
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40.  Certijlcaie  by  ihe  SurrogcUe  Clerk  upon  notice  of  appUca-- 

tionfor  Orant 

Office  of  the  Surbogate  Clerk. 

In  the  goods  of ,  deceased,  named  in  a  certain  notice  of 

application  for  grant  of  probate  (or  administration,  as  (he  case 

may  be,)  dated  the of ,  18 — ,  as ,  late  of 

— : — ,  &c.,  (copy  from  notice  of  application,) 

• 

I, ,  the  Surrogate  Clerk,  do  hereby  certify  that  no 

notice  of  application,  in  respect  to  the  goods  of  the  said  deceased, 
has  been  received  by  me  from  any  of  the  Registrars  of  the  Sur- 
rogate Courts  in  Ontario,  save  the  above  [or  if  another  notice 
has  been  received,  add  "  and  a  certain  other  notice  of  applica- 
tion from  the  Registrar  of  the  Surrogate  Court  of  the  County 

of ,"  (dated  the day  of ,  &c.,)  for  a  grant  (of 

the  probate  of  the  will  bearing  date,  &c.,  as  in  the  notice  of 
application.)] 

And  I  further  certify  that  no  caveat  or  copy  of  caveat  against 
the  grant  of  probate  or  administration  in  the  goods  of  the  said 
deceased,  has  been  lodged  with  or  deceived  by  me  [or  if  caveat 
or  notice  of  cavecub  has  been  lodged  or  received,  instead  of  ih^ 
above,  say,  "  and  I  further  certify  that  a  caveat  (or  copy  of  a 
caveat,)  in  the  goods  of  the  said  deceased,  has  been  lodged  with 

(or  received  by)  me  on  the day  of ,  a  copy  of  which 

is  hereunto  annexed.] 


StirrogcUe  Clerk, 

Dated  — — . 
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APPOINTMENT  OF  GUARDIANS. 


SURROGATE   COURT  RULES 


AS  TO 


GUi\  EDIANS.  (a) 

(1)  73  A  74th       The  Judges  appointed  under  the  14th(i)  section  of 
^^  O.  "       ^h^  Surrogate  Courts  Act,  1858,  do  in  pursuance  of 

(2)  R.  R  0  a  ^^^  powers  conferred  upon  them  by  the  64th(2)  sec- 
132, 8.  7.         tion  of  the  said  Act,  order  and  direct  that  the  rules, 

orders,  and  directions  hereinafter  set  forth  shall  be 
the  general  rules  and  orders : — 

For  regulating  the  practice  and  procedure 
under  the  Act  of  Upper  Canada  passed  the 
eighth  year  of  King  George  IV.,  c  6,  intituled, 
*'  An  Act  respecting  the  appointment  of  guar- 
dians ;  '*  and  for  fixing  and  regulating  the  fees 
to  be  taken  by  officers  and  attorneys,  and  coun- 
sel respectively,  for  business  and  proceeding 
done  and  taken  under  the  said  last  mentioned 
Act. 

Fnetioe  ud  1.  In  all  matters  and  applications  touching  or  re- 
''"*^'**^'*'*'  lating  to  the  appointment,  control,  or  removal  of 
guardians  of  infants,  and  the  security  to  be  given  by 
such  guardians,  the  practice  and  procedure  in  the 
Surrogate  Courts  shall  conform  as  nearly  as  the  cir- 
cumstances of  the  case  will  admit  to  the  practice 
and  procedure  of  the  said  Courts  in  respect  to  appli* 

(a)  Vide„:  "  Act  respecting  GnArdiaiui  of  InrantB"  ante,  p.  65. 


aim      m   -^    . 
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catdons  for  grants  of  letters  of  administration  and 
grants  thereof. 

9.  Applications  for  the  appointment  of  guardians  Formof  appU- 
may  be  according  to  the  form  1,  or  to  the  like  effect.  ^  °"' 


I  The  notice  of  such  application,  to  be  sent  by  Form  of 
the  Registrar  to  the  Surrogate  Clerk,  may  be  in  the 
form  2,  or  as  near  thereto  as  circumstances  admit ; 
and^  as  in  application  for  grant  of  probate  or  admin- 
istration, unless  under  special  order  or  decree  of  the 
Judge,  letters  of  guardianship  shall  not  be  granted 
until  the  Registrar  shall  have  received  the  certificate 
of  the  Surrogate  Clerk  touching  the  same. 

4.  Parties  may  lodge  a  (iaveat  against  the  grant  of  Caveat 
letters  of  guardianship  in  like  manner  as  other  caveats 

are  lodged,  and  the  practice  in  respect  to  the  same 
shall  conform  as  nearly  as  may  be  to  the  practice  in 
the  case  of  caveats  against  the  grant  of  adminis- 
tration. 

5,  The  security  to  be  given  by  guardians  shall  be  Security. 
by  bond  in  the  form  4,  or  as  near  thereto  as  circum- 
stances will  admit. 

C  Letters  of  guardianship  may  be  in  the  form  3,  Form  of  let- 
or  to  the  like  effect. 

7.  The  several   Registrars  shall  keep  books  as  Books  to  be 
nearly  as  may  be  in  the  form  6,  and  the  Surrogate   *^** 
Clerk  shall  keep  a  book  as  nearly  as  may  be  in  the 

form  6. 

8.  Registrars  and  officers  of  the  Surrogate  Courts  Fees  of 
shall,  for  the  performance  of  duties  and  services  °  **"* 
under  the  said  Act  of  King  George  the   Fourth, 
touching  or  relating  to  the  appointment,  control,  or 
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By  whom 
iwyable.  . 


Attorneys 
fees. 
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removal  of  guardians,  be  entitled  to  take  and  receive 
to  their  own  use  the  same  fees,  as  nearly  as  the  cir- 
cumstances of  the  case  will  admit,  as  they  may  be 
entitled  to  take  and  receive  in  contentious  or  non- 
contentious  business,  as  the  case  may  be,  in  the  said 
Courts. 

9.  The  fees  payable  to  the  fee  fund,  and  Regis- 
trars, on  such  business  and  proceedings  in  the  Sur- 
rogate Courts  (and  postage,  when  necessary),  shall 
be  paid  to  the  Registrar  in  the  first  instance  by  the 
party  on  whose  behalf  such  proceeding  is  to  be  had, 
on  or  before  such  proceeding. 

10.  Attorneys  practising  in  the  said  Courts  shall 
be  entitled  to  take  for  the  performance  of  duties  and 
services  as  aforesaid,  in  relation  to  the  appointment, 
control,  and  removal  of  guardians,  the  same  fees,  as 
nearly  as  the  circumstances  of  the  case  will  admit, 
as  they  are  entitled  to  take  in  non-contentious  busi- 
ness in  the  said  Courts. 


DnUes  of  Snr-      IL  The  duties  required  of  the  Surrogate  Clerk  in 
"**^  respect  to  matters  and  causes  testamentary,  so  far  as 

may  be  applicable,  he  shall  perform  in  respect  to  ap- 
plications for  letters  of  guardianship,  and  in  relation 
to  guardianship  business. 

Robert  E.  Burns,  J. 
J.  G.  Spragge,  V.  C. 
Jas.  R.  Gowan,  Co.  J. 

Toronto,  29th  September,  1858. 


GUARDIANSHIP  FORMS. 


1.  Application  fov  Letters  of  Ouardianahip  by  one  of  the  next 
of  kin  of  infant  children  of  deceased  widower, 

Ukto  the  Surrogate  Court  of  the  County  of 


The  petition  of  A.  B.,  of  the of ,  in  the  County 

of ,  Esquire, 

Humbly  sheweth, 

That  C.  D.,  late  of.,  &c.,  died  on  or  about  the day 

of ,  18 — ,  a  widower,  leaving  E.  F.  and  G.  H.,  his  natural 

and  lawful  children,  the  said  E.  F.  being  an  infant  of  the  age 
of  nine  years,  and  the  said  O.  H.  being  an  infant  of  the  age  of 

six  years,  and  that  both  the  said  E.  F.  and  0.  H.  reside  at— 

in  the  said  County  of . 

That  the  said  C.  D.  died  intestate  (or  as  the  case  may  be),  and 
^rithout  appointing  any  curator  or  guardian  of  the  said  infants 

That  due  notice  has  been  given  of  the  petitioner's  intention 
to  apply  to  be  appointed  guardian,  and  that  the  petitioner  is 
the  natural  unde,  and  one  of  the  next  of  kin  of  the  said 
infants. 

Wherefore  your  petitioner  prays  that  he  may  be  ap- 
pointed guardian  of  the  said  infants,  E.  F.  and  G.  H.,  and 
that  the  letters  of  guardianship  may  be  granted  to  him  by 
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this  Honourable  Coui*t,  pursuant  to  the  Statute  in  that 

behalf. 

A-  B., 

(Or  if  signed  by  Attorney,  A.B.,  by  his  Attorney,  J.  P.,  one,  &c.) 

•/ 

Dated,  &;c. 


2.  Notice  to  be  transmitted  by  tlie  Registrar  of  a  Surrogate 
Court  to  ike  Surrogate  Clerk,  of  ajyplication  for  Letters  of 
Ouardianship  by  oiie  of  the  next  of  kin  of  infant  children 
of  deceased  widower. 

The  Surrogate  Court  of  the  County  of 

To  the  Surrogate  Clerk  : 

■ 

Take  notice  that  application  has  been  made  to  the  Surrogate 

Court  of  the  County  of ,  by  A.  B.,  of,  &c.,  to  be  appointed 

guardian  to  E.  F.  and  G.  H.  (who  reside  at  the of , 

in  the  said  County)  infant  children  of  C.  D.,  late  of,  &c.,  who 
died  a  widower  intestate  (or  as  the  case,  may  be),  and  without 
appointing  any  curator  or  guardian  of  the  said  infants,  the  said 
A.  B.  being  the  maternal  uncle  of  the  said  infants. 

Application  received  the day  of 18 — . 

This  notice  mailed  the day  )  


of ,  18 — .  j   Registrar  of  the  said  Court, 


3.  Letters  of  O-mirdianship, 

Tn  Her  Majesty's  Surrcxjate  Court  of  the  County 

of 

> 
Whereas  A.  B.,  of,  &c.,  by  petition  to  the  said  Court,  did  set 
forth  that  C.  D.,  late  of,  &c.,  {recite  as  in  j^etUion),  and  prayed 
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that  he  might  be  appointed  guardian  of  the  said  infants,  pur- 
suant to  the  Statute  in  that  behalf,  and  that  Letters  of  Guar- 
dianship might  be  granted  to  him  by  the  said  Court. 

Be  it  known  that  on  the day  of ,  A.  D.  18 — ,  the 

said  A.  B.  was  appointed  guardian  of  them  the  said  E.  F.  and 
G.  H.,  and  these  Letters  of  Guardianship  are  accordingly 
granted  by  the  said  Court  to  the  said  A.  B.,  with  power  and 
authority  to  him  to  do  all  such  acts,  matters,  and  things  as  a 
guardian  may  or  ought  to  do,  under  and  by  virtue  of  any  Act 
of  the  Parliament  of  Ontario,  or  of  this  Dominion,  relating  to 
minors  and  their  property,  chaptered  six,  he  the  said  A.  B. 
having  been  first  bound  as  required  by  law  to  perform  the 
said  trust. 


[L.S.]  Registra/r, 

NoTB. — The  words  "  ohftptersd  six  **  apparently  surplusage.     As  to  authority  of 
gnaHian,  ndt  ante :  "Act  respectmg  Appointment  of  Guardians. ** 


4.  Bond  to  he  given  by  Guardian, 

Know  all  men  by  these  presents  :  That  we,  A.  B.,  of,  &c., 
C.  D.,  of,  &c.,  and  £.  F.,  of,  &c„  are  held  and  firmly  bound  unto 
Q.  H.  and  J.  H.,  of,  &c.,  the  infant  children  of  O.  H.,  of,  &c., 
deceased,  in  the  following  penal  sums,  that  is  to  say,  the  said 

A.  B.  in  the  sum  of dollars,  the  said  C.  D.  in  the  sum  of 

dollars,  and  E.  F.  in  the  sum  of dollars  :  For  which 

payment,  to  be  well  and  truly  made  unto  the  said  G.  H.  and 

J.  n.,  we  bind  ourselves  and  each  of  us  by :  our  and  every 

of  our  executors  and  administrators  firmly  by  these  presents : 

Sealed  with  our  seals,  dated  this day  of  ,  in  the 

year  of  our  Lord,  18 — . 

Whereas  the  said  A-  B., 
being  appointed  guardian  of  the  said  infants  by  the  Surro- 
gate Court  of  the  County  of ,  according  to  the  Statute 

in  that  behalf,  is  required  to  give  security  to  perform  the  said 
teost 


136  APPOINTMENT  OF  OUABDIANS. 

Now  the  condition  of  this  obligation  is  such,  that  if  the 
above  bounden  A.  B.,  guardian  to  the  infant  children  of  the  said 
late  O.  H.,  shall  faithfully  perform  the  said  trust,  and  that  the 

said  guardian,  or executors  or  administrators  will,  when 

the  said  wards  respectively  become  of  the  full  age  of  twenty- 
one  years,  or  whenever  the  said  guardianship  shall  be  deter- 
mined, or  sooner  if  thereunto  required  by  the  Judge  of  the  said 
Surrogate  Court,  render  to said  wards,  or  to  their  ex- 
ecutors or  administrators,  a  true  and  just  account  of  all  goods, 
moneys,  interests,  rents,  profits,  or  property  of  such  wards 
which  shall  have  come  into  the  hands  of  the  said  A.  B.,  and 
will  thereupon,  without  delay,  deliver  and  pay  over  to  the  said 

wards,  or  to or  their  executors  or  administrators,   the 

property  or  the  sum  or  balance  of  money  which  may  be  in  the 
hands  of  the  said  guardian  belonging  to  such  ward  or  wards, 
deducting  therefrom  and  retaining  a  reasonable  sum  for  the 
expenses  of  the  said  guardian,  then  this  obligation  to  be  void 
or  else  to  remain  in  full  force  and  virtue. 

Signed  Sealed,  and  Delivered  \  A.  B.     [L.S.] 

in  presence  of  >  C.  D.     [L.S.] 

3  E.  F.    [L.S.] 


[Note.— The  Affidavit  of  Death,  Value  of  Property,  and  search  for  WiU,  if  de. 
oaaaed  died  intestate,  same  ae  in  cases  of  Administration,  vide  ante ;  and  for  Notice 
of  Application  vide  App.  A  full  Inventory  is  also  required.  The  aUegations  con- 
tained  in  the  petition  are  verified  by  affidavit] 
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Non.— For  achednles  of  feet  payable  to  the  Crown,  and  fees  allowed  to  the  Judge- 
Bee  Schednlea  A  and  B,  to  S.  C.  Act,  anU. 

A. 

TABLE  OF  FEES. 

To  be  taken  by  Begistrars  and  Officers  of  the  Surrogate  Court /or  dtUie^- 
and  services  under  the  Act,  in  respect  to  non-contentious  business  : 

BT    REGISTRARS   (a). 

Reoeiving  and  entering  application  for  probate  or  adminis- 
tration, and  transmitting  notice  thereof  to  the  Surrogate 

Clerk  (exclusive  of  postage) $   50 

Receiving  and  entering  certificate  of  Surrogate  Clerk 10 

Preparing  all  the  necessaiy  affidavits  in  a  matter  of  pro- 
bate or  administration 1.00 

Every  bond  on  administration  or  otherwise,  with  affidavit 

of  sufficiency 1.00 

Preparing  instrument  of  renunciation  with  affidavit  of  ex- 
ecution     1.00 

On  every  grant  of  probate  or  administration,  and  entering 
the  same  in  Register  Book,  as  follows : 

When  property  devolving  is  under  81 200 1 .00 

from   $1200  to  $4000...    1.75 
from   $4000  to  $8000...    2.50 

above$8000 4.00 

Recording  will,  in  addition,  per  folio  10 

For  probate  or  administration  issued  under  the  seal  of 

Court,  each  instrument 50 

(If  special,  may  be  charged  at  10  cents  per  folio  on 
order  of  the  Judge.) 

Transcript  of  will,  in  addition,  per  folio 10^ 

Notice  of  grant  to  Surrogate  Clerk 25 

Certified  copy  of  will,  in  addition,  per  folio 10 

fa)  See  JU  DaUas,  pott  p.  142. 


• 
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Drawing  special  orders  or  other  instruments  directed  by 

the  Judge,  per  folio $   IQ 

Taking  every  affidavit 20 

Attending  and  entering  every  order  made,  or  proceeding 
had,  on  a  special  attendance,  or  attendance  for  audit  by 

Judge 50 

Every  summons,  citation,  or  other  process  issued  under 

seal  of  the  Court 50 

If  over  three  folios,  in  addition,  per  folio 10 

Filing  caveat,  and  transmitting  notice  thereof  to  Surro- 

gateClerk,  exclusive  of  postage 50 

Warning  to  a  caveat  (exclusive  of  postage),  and  noting 

same 50 

Receiving  and  entering  bond  on  appeal 25 

Receiving  and  entering  order  or  direction  from  the  Court 

of  Chancery 25 

For  search  by  a  party  in  the  Registrar's  books 10 

For  looking  up  original  will  or  instrument,  and  inspection  30 

Every  certificate  of  search  or  extract 50 

If  over  three  folios,  in  addition,  per  folio 10 

Exemplification  under  seal  of  Court 1.00 

If  exceeding  five  folios,  per  folio 10 

For  depositing  every  will  of  a  living  person  for  safe  cus- 
tody, including  a  deposit  receipt 50 

For  taxing  costs,  and  granting  certificate 50 

{No  fee  allowed  for  filing  papers  in  non-contentious  business.] 


BY  SHERIFFS  (OR  BY  APPARITORS  WHERE  SUCH  OFFICERS  HAVE 

BEEN  APPOINTED.) 

Serving  process  or  other  instruments  or  paper S   50 

Every  arrest  imder  process,  or  by  order  of  the  Court 1.00 

Necessary  mileage  to  serve  process  or  to  arrest  party,  per 
mile  actually  travelled  (a) 10 

(a)  Where  process  actiudly  served  or  party  arrested,  mileage  in  travelliiig  onl 
«Be  way  allowed. 
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Mileage  conveying  party  to  gaol,  per  mile  (to  cover  all 
disbursements) » $   20 

Making  i*etums  to  process,  instruments  or  paper 20 

[Allowance  for  other  services  to  be  specially  fixed  by  Judge, 

taking  the  County  Court  Tariff  of  Fees  as  a  guide.] 


«  (I 

iC  €t  <( 


B. 

TABLE  OF  FEES, 

To  be  taken  by  Attorneys  in  respect  to  Business  and  Services  under 

the  Act  in  non-contentious  cases. 

Consulting  fee $1.00 

Preparing  all  necessary  papers  and  proofs,  and  passing 
Probate  or  Administration  through  a  Surrogate  Court 
in  ordinary  cases,  as  follows  : 

Where  property  devolving  is  xmder  $1,200 2.00 

from  $1200  to  $4000...    3.00 
«  from  $4000  to $8000...    4.00 

over  $8000 6.00 

[In  case  of  limited  or  other  special  grant,  an  additional 
sum  not  exceeding  $4.00  may  be  allowed  on  order  of 
the  Judge.] 
For  every  necessary  attendance  before  Judge  when  mat- 
ter special 1.00 

[No  allowance  for  ordinary  attendance  in  common  form 
business.] 
Affidavits  to  lead  citation  and  affidavits  other  than  those 

to  lead  grant — each 60 

Hover  three  folios,  per  folio  additional 10 

Fee  on  subpoena  to  bring  in  script,  and  on  citation  or 

or  other  instrument  under  seal  of  Court 50 

Preparing  caveat  and  entering  same 1.00 

Attending  and  giving  written  instructions  for  warning 
caveator.. 50 
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Preparing  bond  on  appeal,  with  affidavit  of  execution, 

and  affidavit  of  justification $3.00 

Notice  of  appeal,  copy  and  service 1.00 

Bill  of  costs 50 

By  Order  in  Conncil  of  27th  of  February,  1S75,  it  was  or-  Small  estaiea. 
dered — **  that  the  following  fees  be  payable  to  the  Jndges  and 
Registrars  of  the  Surrogate  Courts  respectively  upon  pro- 
ceedings had  in  the  said  courts,  for  grant  of  letters  of  admin- 
istration in  cases  where  the  whole  personal  estate  and  effects 
of  the  deceased  do  not  exceed  (200.  The  said  fees  to  be  re- 
tained by  the  said  officers  for  their  own  use,  and  to  be  in  lieu 
of  the  fees  prior  to  3S  Vic.,  c.  IS,  payable  in  such  cases  to  the 
said  officers,  or  to  the  Crown. 

To  be  Received  by  the  Registrar  : — 

On  every  application  for  administration  (including  notice  thereof 

to  Surrogate  Clerk,  but  not  postage) 0  25 

Providing  and  filling  up  forms  to  lead  to  grant  of  administration  0  75 

Feeonletters 0  50 

To  be  received  by  Judges  :  -  - 

On  every  grant  of  administration  certified 0    50 

27th  Feb.,  1875. 

[Note. — Registrars  Fees, — The  Court  of  Queen's  Bench,  in 
re  Dallas  (29  Q.  B.  482),  decifled  the  following  points  as  to 
charges  in  the  Registrar's  office  : — 

(1)  A  Surrogate  Registrar  is  not  entitled  to  charge  for  the  application, 
for  he  does  not  prepare  it.     His  duty  begins  with  receiving  and  filing  it. 

(2)  For  all  affidavits  which  should  properly  be  made  in  his  office,  he  is 
-entitled  to  charge,  though  he  does  not  prepare  them,  and  to  administer 
the  oath,  and  charge  for  it ;  but  he  can  make  no  charge  for  swearing  a 
deponent,  unless  he  actually  does  so.  Semhle — that  he  cannot  charge  for 
the  affidavit  of  the  place  of  abode  of  the  intestate,  and  of  intestacy,  for 
these  affidavits  may  accompany  the  application. 

(3)  Be  may  charge  for  the  bond,  though  the  attorney  may  have  pre- 
pared it. 
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(4t)  The  attendance  of  the  Judge  to  sign  his  fiat  for  the  grant  is  not  a 
special  attendance  under  Schedule  "B''  of  the  Act,  and  the  Judge  is 
therefore  not  entitled  to  the  fee  of  (l-OO  for  such  attendance  ;  nor  is  the 
Registrar  entitled  to  a  fee  of  10  cents  on  it,  as  for  drawing  a  special 
<xrder,  nor  of  60  cents  for  attending  and  entering  it  as  ah  order  on  a  special 
attendance. 


k 


PART  ni 


CHAP.  I 

OP  THE  NECESSITY  FOR  APPOINTMENT  OF  PERSONAL 

REPRESENTATIVES. 

To  the  personal  estate  of  a  deceased  there  is,  by  Succeuion  to 
the  law  of  England,  no  succession  of  the  person  or  ^^"^     ****** 
persons  who  are  beneficially  entitled  to  it.    And  as, 
under  that  law,  the  right  of  succession,  whether  in 
the  case  of  a  total  intestacy,  or  of  a  person  dying 
testate,  but  appointing  no  executor,  or  the  executor 
being  incapable  of  acting,  the  personal  estate  was 
vested  in  the  ordinary,  or  in  the  Judge  of  the  Pro- 
bate Court,  who  delegated  each  succession  to  some 
person  or  persons  interested  in  such  estate  (a)  ;  so, 
in  a  similar  manner,  the  right  of  succession  to  the 
personal  estate  of  a  deceased  in  Ontario  would  seem 
to  be  vested  in  the  several  Surrogate  Judges,  until 
such  succession  be  delegated  by  the  Judge  to  some 
other  person.    Accordingly,  by  the  form  of  the  let- 
ters of  administration,  such  delegation  is  a  grant 
passing  from  the  Surrogate  Judge  to  the  person  to 
whom  the  trust  is  committed;  and  the  bond  for  the 
faithful  performance  of  the  trust  is  taken  to  the 
Judge. 

Letters  of  administration  constitute  the  sole  au-  Letun  of 
thority  for  the  administration  of  personal  estate  of  rii^?i?Jdm*or. 
a  person  who  has  died  intestate  (6). 

And  although  the  right  of  the  executor  is  derived  Tj&tun  Fro- 

(a)  Coote  8th  ed.  pp.  19,  20. 
(6)  Ftdepotf  "Adminiitratioiu.'' 
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from  the  will  (a),  and  not  from  the  probate ;  yet  the 
latter  is  the  indispensable  and  only  recognisable  evi- 
dence of  his  title  or  right  to  deal  with  the  person- 
ality (6). 

Suits  or  actions  can  neither  be  brought  nor  de- 
fended on  behalf  the  estate  until  a  personal  repre- 
sentative, clothed  with  authority  by  the  Surrogate 
Court,  has  been  appointed. 

A  purchaser  is  not  bound  to  pay  purchase  money 
till  probate,  because  until  the  evidence  of  title  exist 
the  executor  cannot  give  a  complete  indemnity. 
(Wms  on  Exors.  7th  ed.  304.) 

Following  the  English  practice  it  would  seem  that  ^  Mpeta  in 
if  a  will  be  limited  to  property  in  a  foreign  country,  tiy. 
it  is  not  entitled  to  probate  in  this  country  (c). 

But  if  an  executor  desire  to  sue  in  any  Court  of 
this  country,  it  is  neceesary  that  he  should  prove  the 
will  of  his  testator  here,  even  though  all  the  assets 
were  abroad  at  the  time  of  the  death  of  the  deceased ; 
for  the  probate  or  the  act  book  of  which  the  pro- 
bate is  a  copy  is  the  only  admissible  evidence  of 
his  character  of  executor  (d). 

A  foreign  grant  is  not  sufficient  to  authorize  exe-  Foreign 
cutors  or  administrators  to  deal  with  assets  in  this  f^naX  ?n  Chi- 
country.    A  foreign  administrator  cannot  effectually  ^^^* 
release  a  mortgage  on  land  in  this  Province  (e). 

Nor  is  a  foreign  executor  entitled  to  have  assets 

(a)  The  title  of  the  executor  being  derived  from  the  will  and  not 
from  the  probate,  the  Court  refused  to  restrain  an  execution  on  a 
judgment  recovered  against  the  executor  before  probate  {Stump  v; 
BradUy,  15  6r.  80). 

(()  Alton  ▼.  Dundat,  3  T.  R.  125  {forged  vnU  case) ;  Smith  v. 
Jftflcv,  1  T.  R  475,  480 ;  Taylor  on  Ev.  6th  Ed,  p.  1361 ;  Wms  on 
Exors,  7th  Ed.  304.    And  vide  ante  note  to  $ee,  4. 

(e)  Coode,  36  L.  J.  (N.  S.)  P.  &  M.  129,  and  1  L.  R.  P.  &  D.  449. 

(<^  Cox  V.  AlUnffham,  Jae.  514,  and  see  Kellif  v.  Ardell,  11  6r. 
579. 

ie)  He  Thorpe,  15  Gr.  80. 
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left  in  this  Province  transmitted  to  him  by  virtue  of 
his  foreign  probate  (a). 

A  personal  representative  must  be  appointed  by 
the  Surrogate  Court  before  the  Court  of  Chancery 
.  will  make  an  order  or  decree  for  the  administration 
of  the  estate  (6). 

Upon  an  application  in  Chancery  for  an  adminis- 
tration order  against  a  person  named  as  executor  wha 
had  not  obtained  letters  probate  the  order  was  re- 
fused, there  being  no  duly  appointed  personal  repre- 
sentative before  the  Court  (c). 
Kxpenses  of  Next  after  the  payment  of  funeral  expenses,  the 
'  *  expense  of  proving  the  will  or  taking  out  letters  of 
administration  are  allowed  out  of  the  estate  within 
proper  limitations  (d). 

But  where  in  a  creditor  s  suit,  to  administer  the 
estate  of  a  deceased  debtor  to  whose  estate  adminis- 
tration ad  litem  had  been  taken,  the  bill  alleged  that 
there  were  no  personal  assets,  and  the  parties  inter- 
ested in  the  real  estate  had  suffered  the  bill  to  be 
taken  against  them  pro  confesso,  and  did  not  appear 
at  the  hearing;  the  Court  made  the  usual  decree 
without  requiring  a  general  administration  to   be 
first  obtained    {Dey  v.  Dey,  2  Gr.  149.) 
CompenBation      Personal   representation   of    a   deceased    person 
Campbell's      killed  by  accident  must  be  obtained,  in  order  to 
^^  bring  an  action  for  compensation,  though  the  amount 

of  such  compensation  will  form  no  part  of  the  per- 
sonal estate  of  the  deceased  {e), 

(a)  Shaver  v.  Gray  18  Gr.  419. 

(6)  Re  Marshall,  Fowter  v.  Marshall,  1  Chy  Chamb.  29;  Re  Igrad^ 
2  Chy  Chamb.  892.  Re  Bell,  Bell  v.  Bell,  3  Chy  Chamb.  397  ;  The 
Edinburgh  Life  Ass^ce  Co.  v.  Allun  19  Gr.  593. 

(c)  Outram  v.  Wyckoff,  10  U.  C.  L;  J.  (N-  S.)  133 ;  see  RmoseU  v. 
Morris,  L.  R.  17f;  Eq.  20. 

(d)  WiUiams  on  Exors.  7th  Ed.  988,  and  see  Smith  v.  R^se,  24  Gr. 
438. 

(c)  Barnes  v.  Ward,  9  C.  B.  392 ;  Blake  v.  Midland  R%ilwap  Co,^ 
21  L.  J.  Q.  B.  233. 
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It  is  provided  by  10-11  Vic.  c.  6,  (R.  S.  0.  c.  128), 
"  An  Act  for  compensating  the  Families  of  Persons 
killed  by  Accident,"  that  the  action  (allowed  by  Action,  negli- 
the  Act)  "  shall  be  for  the  benefit  of  the  wife,  hus-  caumng  d^itb. 
band,  parent  and  child  of  the  person  whose  death- 
has  been  so  caused,  and  shall  be  brought  by  and  in  • 
the  na/me  of  the  eocecutor  or  administrator  of  the 
person  deceased ;  and  in  every  such  action  the  judge 
or  jury  may  give  such  damages  as  they  may  think 
proportioned  to  the  injury  resulting  from  such  death 
to  the  parties  respectively  for  whom  and  for  whose 
benefit  such  action  has  been  brought:  and  the  amount 
so  recovered,  after  deducting  the  costs  not  recovered 
from  the  defendant,  shall  be  divided  amongst  the 
before-mentioned  parties  in  such  shares  as  the  judge 
or  jury,  by  their  verdict,  shall  find  and  direct "  (a). 

And  the  Act  to  secure  to  wives  and  children  the  LifeAasur- 
benefib  of  assurances  on  the  lives  of  their  husbands  *"^* 
and  parents,  R.  S.  O.  c.  129,  provides  for  payment 
of  the  moneys  by  the  company  to  eocecutora  or  ad- 
mvnistrators,  or  to  the  gtuardian  of  infants  duly  ap- 
pointed by  one  of  the  Surrogate  Courts. 

The    "Act    respecting    Building  Societies,"  (^6)  Building  So- 
provides   that    a   member,  investor   or    depositor  <^®^**- 
of  a  sum  not  exceeding  $200,    may    nominate  a 
successor  to  whom  the  amount  will  be  paid  upon  de- 
cease of  such   member ;  and  in  case  of  his  death  in- 
testate, and  without  having  made  any  such  nomina- 
tion that  the  society  may  pay  the  amount  to  the 
person  entitled  under  the  Statute  of  Distributions 
without  taking  out  letters  of  administration,  upon  Exceptions. 
receiving  a  statutory  declaration  of  death  and  intes-  Statutory  de- 

--  claration. 

tacy. 

(a)  See  Chranl,  Administratrix^  <£rc..  v.  The  O,  W.  Ry,,  7  U.  C.  C^ 
P.  438;  Secardv.  TheG.  W.  iJy.,15Q.  B.  &il ;  Morlep  v.  The  O.  W. 
ii^.,  16  Q.  B.  6(U  ;  Dennp  v.  Montreal  Tel.  Co.,  42  Q.  B.  577. 

(&)  B.  a  O.  c.  164,  8.  35. 
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Tfce  Post  Ojffice  Savings  Bank. 

Port  Office  Under  Statute  of  Canada  31  Vict.  c.  10,  for  estab- 

*  lishing  Post  Office  Savings  Banks,  the  following  Re- 
gulations issued  by  authority  of  the  Postmaster- 
General  apply  to  the  payment  of  money  of  a  de- 
ceased depositor  to  the  persons  entitled : 

Funds  of  de-  '*  15.  In  case  any  Depositor  shall  die,  leaving^  any  sum  of 
tore  not  ^er^'  ^^^^7  ^^*  exceeding  $300,  exclusive  of  interest,  deposited  in 
oeemng  $300.  the  Post  Office  Savings  Bank,  and  Probate  of  his  Will,  or 
Letters  of  Administration,  or  Acte  of  Curatelle,  or  Tntelle, 
be  not  produced  to  the  Postmaster-General,  or  if  notice  in 
writing  of  the  existence  of  a  Will  and  intention  to  prove  the 
same,  or  to  take  out  Letters  of  Administration,  or  be  ap- 
pointed Tutor  or  Curator,  be  not  given  to  the  Postmaster- 
General,  at  the  Post  Office  Department  within  the  period  of 
one  month  from  the  death  of  the  Depositor  ;  br,  if  such  no- 
tice be  given,  but  such  Will  be  not  proved,  or  Letters  of  Ad- 
ministration or  Actes  of  Curatelle  or  Tutelle  be  not  taken 
out,  and  the  Probate  or  Letters  of  Administration,  Actes  of 
Curatelles  or  Tutelle  (as  the  case  may  be),  produced  to  the 
Postmaster  •General  within  the  period  of  two  months  from  the 
death  of  the  Depositor,  it  shall  be  lawful  for  the  Postmaster- 
General,  after  such  period  of  one  or  two  months,  as  the  case 
may  be,  to  pay  and  divide  such  funds  at  his  discretion  to  or 
amongst  the  widow,  or  relatives  of  the  deceased  Depositor, 
or  any  one  or  more  of  them  ;  or  if  he  shall  think  proper,  ac- 
cording to  the  provisions  of  law  governing  the  distribution 
of  property  in  all  such  cases. 


Funds  of  dc-  'M6.  In  case  any  Depositor  shall  die  leaving  any  sum  of 
toreflb^vr'^  "money  in  the  Post  Office  Savings  Bank,  which  (exclu- 
$300.  sive  of  interest)  shall  exceed  the  sum  of  $300.00,  the  same 

shall  only  be  paid  to  the  Executor  or  Administrator,  Tutor 
or  Curator  on  the  production  of  the  Probate  of  the  Will, 
Actes  of  Tutelle  or  Curatelle  or  Letters  of  Admimstratir-n  of 
the  Estate  or  Effects  of  the  deceased  Depositor,  to  the  Post- 
nuMiter-General. 

Payment,  on  '^  17.  If  any  Depositor,  being  illegitimate,  shall  die  intes- 
death  of  a  De-  ^ate,  leaving  any  person  or  persons  who,  but  for  the  ill^ti- 
ul^timate,      macy  of  such  Depositor,  and  of  such  person  or  persons,  would 
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be  entitled  to  the  money  due  to  such  deceased  Depositor,  it  and  dying  in- 

shall  be  hiwful  for  the  Postmaster-General,  with  the  author-  testate. 

ity,  in  writing,  of  the  Attorney- Oeneral  of  Canada,  to  pay  the 

money  of  such  deceased  Depositor,  to  any  one  or  more  of  the 

persona  who,  in  his  opinion,  would  have  been  entitled  to  the 

same,  according  to  Law,  if  the  said  Depositor,  and  snch  per- 

aon  or  persons,  had  been  legitimate." 

It  will  be  seen  that  when  the  sum  (exclusive  of 
interest)  exceeds  $300.00  Letters  Probate  or  letters 
of  Administration  must  be  produced.  And  even 
if  under  that  amount,  it  will  greatly  facilitate  the 
payment  if  there  is  a  properly  constituted  personal 
representative. 

The  Domijfiion  Oovemment  Savinya  Bank. 

By  section  10  of  34 Vict. c.  6, being  "  An  Act  to  pro-  Dominion 
vide  additional  facilities  for  depositing  savings  at  SaW^piBwik. 
interest  with  the  security  of  the  Oovemment^  and 
for  {he  issue  of  Dominion  jwtes"  the  Governor  in 
Council  has  power  to  make  regulations  respecting, 
inter  alia,  the  payment  or  transmission  of  deposits, 
in  case  of  death  of  the  Depositor. 

The  practice  in  the  Receiver-General's  Depart- 
ment, as  to  requiring,  or  not  requiring,  production 
of  letters  probate  or  administration,  is  the  same  as 
that  above  quoted  in  connection  with  Post  Office 
Savings  Banks,  no  separate  regulations  having  been 
officially  promulgated. 

For  Form  of  Application  by  an  executor,  or  ad- 
ministrator, for  payment,  and  of  Statutory  Declara- 
tion in  case  of  missing  pass-book,  vide  App, 

The  blank  forms  are  to  be  obtained  at  the  offices 
of  Assistant  Receivers-General,  in  proper  cases. 

The  general  "  Act  relating  to  Banks  and  Banking,"  General 
84  Vict.  c.  6,  s.  21,  provides  that  if  the  interest  in  ^/^^^ 
any  share  or  shares  in  the  capital  stock  of  a  bank 
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TransmiBsion  becomes  transmitted  in  consequence  of  the  death  of 
the  shareholder,  such  transmission  shall  be  authen- 
ticated by  declaration  in  writing  as  thereinafter 
mentioned,  or  in  such  other  manner  as  the  directors 
of  the  bank  shall  require,  and  that  every  such  de- 
claration shall  distinctly  state  the  manner  in  which  > 
and  the  party  to  whom,  such  shares  shall  have  been 
transmitted,  and  shall  be  by  such  party  made  and 
signed,  and  be  by  the  party  making  and  signing  the 
same  acknowledged  before  a  Judge  of  a  Court  of 
Record,  or  before  the  Mayor,  Provost,  or  Chief  Ma- 
gistrate of  a  city,  town,  borough,  or  other  place,  or 
before  a  Public  Notary,  where  the  same  shall  be 
made  and  signed,  to  be  left  with  the  proper  officer 
of  the  bank  (with  further  provision  if  executed  out  of 
British  Dominions).  And  sections  23  and  24  provide 
Declaration  that  with  such  declaration  the  probate  or  letters  of 
bate,  &c.  administration,  or  an  ojfficial  extract  therefrom,  or 
(sec.  24)  any  autheivticated  copy  of  the  'probate  or 
letters  of  administration,  shall  be  produced  and  de- 
posited, to  justify  the  entry  of  the  name  of  the  party 
entitled  under  such  transmission  on  the  register  of 
shareholders. 

Other  Samngs  Banks, 

Other  Savings      The  "  Act  respecting  certain  Savings  Banks  in 
Banks.  Ontario  and  Quebec,"  34  Vict.,  c.  7,  provides  for  the 

entry  of  the  name  of  an  executor  or  administrator 
in  the  books  of  the  bank  where  transmission  of  in- 
terest in  any  deposit  or  share  has  taken  place  by 
virtue  of  any  testamentary  instrument,  or  by  intes- 
tacy, on  the  probate  of  the  will,  or  letters  of  admin- 
istration, together  with  a  statutory  declaration,  sta- 
ting "  the  manner  in  which,  and  the  party  to  whom, 
such  deposit  shall  have  been  transmitted/*  being  pro- 
duced to,  and  left  with,  the  proper  officer  of  the 
bank  {vide  Sees.  28  &  29). 
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The  requirement  that  the  letters  probate,  or  letters 
of  administration,  shall  be  left  with  the  bank,  and 
also  that  the  declaration  shall  be  sworn  to,  are  dif- 
ferent from  those  before  mentioned. 

The  general  Banking  Act  (supra),  assented  to  on 
the  same  day  as  this,  does  not  require  the  deposit  of 
the  original  probate  or  letters  of  administration. 
And  generally  an  authenticated  copy  or  official  certi- 
ficate under  the  seal  of  the  Surrogate  Court,  is  con- 
sidered sufficient. 

The  executor  or  administrator  will  find  it  necessary  Executor  or 
to  retain,  if  possible,  the  original  letters  probate,  or  ^^S^*k^**' 
letters  of  administration,  in  his  own  po8session,ready  original  letters 
to  be  produced  in  Court,  or  elsewhere,  as  occasion 
may  require,  during  the  continuance  of  his  office. 

The  "Canada  Joint  Stock  Companies  Act,  1877"  Canad*  Joint 
(40  Vict.,  c.  43)  contains  i^)ecial  provisions  as  to  cases  nies  Act.^™^**" 
in  which  shares  are  transmitted  by  the  death  of  any 
shareholder ;  for  the  transfer  of  shares  of  a  deceased 
member  by  his  personal  representative;  and  that 
every  executor,  administrator,  curator,  guardian,  or  Executor,  Ac, 
trustee,  shall  represent  the  stock  in  his  hands  at  gtockf"**^ 
meetings  and  vote  as  a  Shareholder ;  but  they  are 
not  to  be  personally  subject  to  liability  as  sharehold- 
ers (Sees.  46-49).     And  section  76  provides  that  proof 
of  any  matter  necessary  to  be  made  under  the  Act, 
may  be  made  by  solemn  declaration  under  37  Vict., 
e  37,  or  by  affidavit  before  any  justice  of  the  peace,  . 
or  commissioner  for  taking  affidavits,  or  any  notary 
public,  who  are  thereby  authorized  and  empowered 
to  administer  oaths  and  receive  affidavits  and  decla- 
tions  for  that  purpose. 

Nora. — To  an  action  by  the  administrator  of  the  deceased  Bank  improp* 
depositor  against  a  bank  for  amount  of  deposit,  it  is  no  de-  ?!^t^^"^ 
fence  that  the  depositor  in  his  lifetime  endorsed  and   de-     ^^  ' 
liTered  the  deposit  receipt  to  another  person,  and  that  the 
bank  upon  presentation  of  the  receipt,  and  without  notice 
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of  the  death,  paid  the  amount  to  such  person  ;  neither  would 
such  a  plea  be  a  good  defence  in  equity,  for  it  alleged  neither 
an  equitable  assignment  of  the  receipt  or  of  the  money  se- 
cured  thereby,  nor  a  donatio  mortis  caiua  (Lee,  Adminvilrator, 
etc.  V.  The  Baiik  of  B,  N.A.,30  C.  P.  265). 


CHAR  II. 


COMPENSATION    OR  ALLOWANCE  TO   EXECUTORS, 

ADMINISTRATORS,  ETC. 

f 

R.S.  O.,  C.107     The  Judge  of  any  Surrogate  Court  may  allow  to 
"•  ^^'  the  executor  or  trustee  (a)  or  administrator,  acting 

luider  will  or  letters  of  administration,  a  fair  and 
Allowance  to  reasonable  allowance  for  his  care,  pains  and  trouble. 
Executors,  Ac.  imd  his  time  expended  in  or  about  the  executor- 
ship, trusteeship,  or  administration  of  the  estate  and 
effects  vested  in  him  under  any  will  or  letters  of 
administration,  and  in  administering,  disposing  of, 
and  arranging  and  settling  the  same,  and  generally 
in  arranging  and  settling  the  affairs  of  the  estate, 
and  therefor  may  make  an   order  or  orders  from 
time  to  time,  and  the  same  should  be  allowed  to  an 
^.         .         executor,  trustee,  or  administrator,  in  passing  his 

On  paBsmgac-  ,     ^t^    r>t   ^         -r^P^        ^^\ 

counts.  accounts  (R.  S.  O.,  c.  107,  s.  41). 

A  Judge  of  the  Court  of  Chancery  may  settle  the 
amount  of  such  compensation  upon  an  application 
to  him  for  that  purpose  {lb.,  sec.  38). 

-„  The  allowance  is   to    be  a  fair  and  reasonable 

Allowance. 

allowance. 
How   ascer-        There  is  no  fixed  percentage,  but  the  Judge  takes 
**"^®^-  into  consideration  the  **  care,  pains,  trouble,  and  time 

expended  in  administering  and  disposing  of,  and 

(a)  As  to  Guardians,  see  R.  S.  O.,  c  132,  s.  3. 
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generally  in  arranging  and  settling  the  affairs  of  the 
estate." 

If  viewed  as  a  percentage  on  the  amount  passing 
through  the  hands  of  the  executor  or  administrator, 
the  percentage  would  generally  be  less  in  proportion 
to  such  amount  in  the  case  of  large  estates,  than  it 
would  be  in  small  estates. 

The   allowance  is  usually  fixed  at  the  time  of  Whenfited. 
auditing  and  passing  the  accounts,  as  to  which  vide 
post. 

Five  per  cent  on  sums  passing  through  the  hands  5  per  cent. 
of  executors^  without  complication,  was  considered 
by  the  Court  of  Chancery  an  excessive  allowance  in 
the  case  of  Thompson  v.  Freeman  (a). 

When  a  suit  for  the  administration  of  an  estate  is 
pending  in  the  Court  of  Chancery,  it  is  improper  for 
the  Surrogate  Court  to  interfere  by  ordering  the  al- 
lowance of  a  commission  to  trustees  or  executors  (b). 

In  McMUlom  v.  McMillan  (c)  executors  were  held 
entitled  to  compensation  under  the  Surrogate  Act 
for  services  performed  before  the  passing  of  the  Act  >  2i    r    nt. 
and  2^  per  cent,  allowed. 

The  old  rule  as  to  compensation  of  trustee  has 
only  been  abrogated  by^the  Surrogate  Courts  Act  so 
tax  as  relates  to  trusts  under  wills  (c2). 

An  executor  is  entitled  to  retain  his  commission 
in  preference  to  claims  of  creditors  (e). 

Where  a  legacy  is  given  to  executors  as  a  compeQ- 
sation  for  their  trouble,  they  are  at  liberty  to  claim 
a  further  sum  under  the  Statute,  if  the  legacy  is  not 
sufficient  compensation  (/). 

(a)  15  Grant,  381.  (e)  Harriion  v.  Patterson,  11  Gr. 

\fi)  Cameron  ▼.  Bdhune,  15  Gr.  118. 

4Sa  (/)  DenUtm  v.  Deniton,  17  Gr. 

(<r)  21  Gr.  968, 38L  306. 
(cf)  1va$on  V.  Proudfoot,  13  Gr. 

103. 


unneoeas 
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Allowance  to       An  administrator  was   allowed   5  per  cent,  on 

admuiistrator,  .  ^ 

Ac.  amount  received  and  paid  over,  and  2J  per  cent  on 

amount  received  but  not  paid  over  (a). 

As  to  right  of  administrator  de  boiiis  non  to  call 
the  estate  of  his  predecessor  to  account,  see  McLen- 
nan V.  Heivard  (a). 

The  Court  of  Chancery  will  not  refer  it  to  the 
Surrogate  Judge  to  settle  the  amount  of  compensa- 
tion or  commission  to  an  administrator,  but  being 
seized  of  the  subject  matter  of  litigation  will  finally 
dispose  of  the  rights  of  all  parties  (6). 
Executor,  &c.,  On  the  other  hand,  where  the  Surrogate  Court  had 
to  Chaacery  fixed  the  allowance,  and  the  parties  being  dissatis- 
*^y-  fied,  applied  to  the  Court  of  Chancery  for  an  increased 
allowance,  that  Court  (Proudfoot,  V.  C.)  refused  to 
interfere  (c). 

An  executor  or  administrator  has  no  right  to  file  a 
bill  in  Chancery  merely  to  obtain  an  indemnity  by 
passing  his  accounts  under  the  decree  of  the  Court. 
There  must  be  some  real  question  to  submit  to  the 
Court,  or  some  dispute  requiring  interposition ;  when 
he  will  be  entitled  to  his  costs,  otherwise  he  will  not 
receive  them.  And  if  it  should  appear  that  his  con- 
duct has  been  mala  fide,  or  unreasonable,  he  will  be 
ordered  to  pay  the  costs  of  the  defendant  (d). 

Executors  in  this  Province  have  no  right  to  leave 
the  administration  of  the  estate  to,  or  have  the  ac- 
counts taken  by  that  Court,  without  some  special 
necessity,  where  the  estate  is  small,  so  that  the  costs 
of  an  administration  suit  would  bear  a  considerable 
proportion  to  the  amount  (e). 

(a)  9  Gr.  178,  279 ;  see  also  Vanston  v.  Thompson,  10  Gr.  542. 
(6)  Ibid, 

(c)  Be  Estate  ofFi^erick  Wells,  deceased,  (Co.  York),  3  Dec.  187«. 
id)  White  V.  Cummings,  8  Gr.  602 ;  Barrt/  v.  Barry,  19  Gr.  458. 
(c)  AfcGiU  V.  CouHice,  17  Gr.  27L 
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CHAP.  III.— Seciion  I. 

PROBATE. 

The  probate  of  a  will  is  the  approbation  of  such  Probates 
will  under  the  seal  of  a  Probate  or  Surrogate  Court 
after  it  has  been  proved  by  evidence  to  the  satisfac- 
tion of  such  Court. 

Probate  has  a  twofold  office,  which,  besides  grant- 
ing administration,  authenticates  the  will,  and  is 
evidence  of  the  character  of  the  executor  (a). 

In  ordinary  cases  there  were  two  modes  of  prov- 
ing a  will — viz.,  in  common /arm,  and  in  solemn  form, 
and  these  are  continued  by  the  Surrogate  Courts 
Act,  as  they  were  by  thaE.  C.  P.  Act. 

The  probate  of  a  will  of  personalty,  whether  grant-  of  wiiin  of  per- 
ed  in  common  or  solemn  form,is  a  judicial  act,  and  as  ^^    ^' 
a  judgment  in  rem  is,  while  unrepealed,  conclusive 
against  all  the  world  ;  provided  that  the  Court  has 
jurisdiction  over  the  subject  matter,  and  that  the 
probate  is  not  obtained  by  fraudulent  collusion  (6). 

The  jurisdiction  of  the  Ecclesiastical  Courts  was 
eonfined  to  the  probate  of  instruments  relating  to 
personal  property.    They  had  no  power  to  compel  not  of  wiUi  of 
probate  of  wills  relating  exclusively  to  real  estate  (o). 

In  the  goods  of  John  Booth  (d),  Sir  J.  Hannen 
«aid  : — '*  This  was  an  application  to  admit  to  pro- 
bate a  will  relating  wholly  to  real  property.  The 
principle  has  been  well  established,  that  this  Court 

ia)  MaUtm  v.  Swift,  8  Be&v.  968. 

(6)  Duckeu  of  Kingston's  Case,  2  Smith's  L.  Cases,  7th  Ed.  760, 
802 ;  Barriaon  v.  Mayor,  it-c.,  of  Southampton,  4  De  G.  McN.  &  G. 
137.  Bat  the  Court  of  Chancery  in  this  Province  has  power  to  en- 
tertain suits  as  to  the  validity  of  wills,  whether  probate  has  been 
granted  or  not,  and  if  granted,  whether  revoked  or  not.  Vide  ante 
p.  13. 

(f)  NeiUr  v.  BnU,  Cro,  Car.  3»5. 

((0  3  L.  B.  P.  ft  D,  177. 
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lias  no  jurisdiction  in  such  a  case/'  and  refused  the 
application,  citing  the  case  of  Drummond  (a),  in 
which  Sir  Cresswell  Cresswell  held  that  it  was  con- 
trary to  the  practice  of  the  Court  to  make  such  a 
grant, 
wai  of  lancR  Lord  EUenborough  in  the  case  of  Doe  ex.  d.  Ash  v. 
Calvert  (1810)  2  Camp.  K.  B.  389,  remarked  as  to  a 
will  of  lands,  that  the  Ecclesiastical  Courts  had  no 
control  over  it,  and  refused  to  receive  the  letters  pro- 
bate under  seal  of  the  Court  as  secondary  evidence 
of  the  will ;  while  at  the  same  time  parol  evidence 
of  the  contents  of  such  a  will  given  by  a  witness  who 
had  heard  it  read  over  before  the  testator's  family  on 
the  day  of  the  funeral  would  have  been  admissible, 
on  proof  of  the  will  itself  being  lost  (lb,  in  vote). 

The  observations  in  Mr.  Horsey's  valuable  treatise 
are  instructive  in  this  connection.  He  says  (p.  124) 
that "  strictly  speaking,  only  those  wills  which  super- 
sede the  authority  of  the  ordinary  to  grant  admin- 
istration require  to  be  proved.  Probate  was  in  fact 
the  acknowledgement  by  the  ordinary  that  his  au- 
thority to  grant  administration  did  not  exist.  This 
was  the  origin  of  the  jurisdiction,  for,  as  in  ancient 
times,  he  had  a  personal  interest  in  the  effects  of 
those  who  died  intestate,  it  was  thought  just  and 
natural  that  the  will  of  the  deceased  should  be  pro- 
ved to  the  satisfaction  of  the  prelate  whose  right  was 
effectually  superseded  thereby  (see  2  Black.  Com.  494.) 
As  a  general  rule  those  wills .  which  require  to  be 
brought  into  the  Court  are  such  as  can  operate  upon 
the  personal  estate  of  the  deceased,  or  on  the  per- 
sonal estate  over  which  he  had  the  power  of  appoint- 
ing by  will  (Sug.  Pow.  c.  5,  p.  58).  This  i-ule  there- 
fore renders  it  unnecessary  to  prove  wills  which  re- 
late solely  to  lands  in  which  the  testator  had  an  in- 

(a)  2  Sw.  &  Tr.  11. 
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terest  of  freehold  (Swinb.  pt.  6,  s.  11 ;  Toller.  69). 
And  although  such  wills  direct  that  the  lands  shall  be 
sold  and  the  proceeds  distributed  as  personalty,  yet 
probate  is  not  necessarj'',  neither  is  probate  duty  pay- 
able in  respect  of  the  proceeds." 

In  the  case  of  Jane  Bar  den  (a)  there  was  a  will  Equiublecon- 
of  real  estate  only,  which  was  given  to  the  executors 
with  directions  to  convert  the  same  into  personalty, 
and  on  motion  for  a  grant  there  was  a  suggestion 
that  the  Court  of  Probate  might  take  notice  of  the 
doctrine  of  equitable  conversion,  and  make  the  grant 
on  that  ground  ;  but  counsel  making  the  suggestion 
(Dr.  Swabey)  admitted  that  he  was  unable  to  cite 
any  case  in  which  the  doctrine  of  equitable  conver- 
sion had  been  recognised  as  giving  the  Court  of  .Pro- 
hate  jurisdiction  over  a  will  limited  to  real  property, 
and  the  Court  (Sir  J.  P.  Wilde)  would  not  then,  for 
the  first  time,  give  it  that  operation  and  refused  the 
motion  (6). 

But  the  E.  C.  P.  Act,  s.  61-3,  enabled  that  Court  to  Will  of  realty 
establish  a  will  against  persons  interested  in  the  real  ci^ng  heir  at 
estate,  by  its  decree  in  a  contentious  suit  or  matter,  ^^' 
to  which  provision  sec.  49,  S.  C.  Act  in  part  corres- 
ponds,—empowering  the  Surrogate  Court  to  cite  the 
heir  at  law,  devisee,  or  other  person  interested  in  the 
real  estate  to  see  proceedings,  vide  ante,  p.  44  (c). 

In  other  respects  it  would  seem  the  jurisdiction 
puxid  this  subject  remains  as  before  the  Act. 

If  there  be  a  doubt  whether  a  will  of  real  estate 
affect  personal  property  also,  it  is  the  safer  course  to 
admit  it  to  probate.    If  it  does  not  evidently  appear 

(a)  L.  R.  1  p.  &  D.  325. 

(6)  Courts  of  Equity  are  Courts  of  construction  in  contradistinc- 
tion from  a  Court  of  Probate  (Williams  on  Exors.  6th  Ed.  282-3). 

{c)  In  the  State  of  New  York  probate  of  a  will  of  real  estate  is 
only  jM-ima  facie  evidence  of  the  validity  of  the  will  which  may  be 
impeached  by  the  heirs  in  an  action—Bailey  v.  HUwart,  will  of  ^.  T, 
StcwaH,  2  Bedfield,  N.  Y.  212. 
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to  be  a  paper  only  applying  to  a  freehold  estate,  it  is 
the  duty  of  the  Court  to  establish  it  (a%). 
If  executor  is      If  an  executor  be  appointed  the  will  is  proveable 
^ffprovatle.   though  it  dispose  only  of  i-eality  (6). 

In  Elizabeth  Jordan  the  testatrix  died  in  1867^ 
leaving  a  will  disposing  of  realty  only,  and  contain- 
ing an  appointment  of  an  executor.  On  motion  for 
administration  with  will  annexed,  to  the  next  of  kin, 
the  executor  having  renounced  probate,  Sir  J  P^ 
Wilde  said,  "  I  think  the  next  of  kin  is  entitled  to 
the  grant.  The  general  principle  is  laid  down  in 
Williams  on  Executors,  Part  1,  Bk.  a  p.  218, 6th  Ed. 
— "  the  bare  nomination  of  an  executor  wiHiout 
giving  any  Ugacy^  07'  aj>poi7iting  anything  to  be 
done  by  him  is  sufficient  to  make  it  a  will,  and  as  a 
will  it  is  to  be  proved  " ;  if  the  nomination  of  the  ex- 
ecutor made  it  a  will,  the  fact  of  his  subsequent  re- 
nunciation cannot  take  away  the  effect  of  the  nom- 
ination. The  principle  laid  down  by  Mr.  Justice 
Williams  was  affirmed  by  Sir  C.  Creswcll  in  OfDwyer 
V.  Oeare  (1859)  1  Sw.  &Tr.  465." 

The  case  of  Jane  Barden,  supra,  is  apparently  con- 
tra on  this  point,  vide  Coote  8th  ed.  p.  41  ;  but  Eliza- 
betii  Jordan  is  the  later  case  and  would  seem  to  be 
decided  upon  consideration  of  undoubted  authority 
not  referred  to  in  Jane  Barden, 

And  if  a  person  has  by  will  exercised  a  power  of 

appointing  personal  estate,  such  will  should  be  proved 

although  the  deceased  died  possessed  of  no  property 

of  his  own  (c). 

Revocatory         A  paper  simply  revocatory  should  be  proved  ((i)„ 

^*^''  and  if  after  probate  the  executor  discover  subse- 

(a)  Thordd  v.  Thorold,  1  Fhill.  1  ;  Durken  v.  JohnHon^  i&  p.  8  n. 
(6)  2>eM,  31  L.  J.,  P.  &  M.  Pt  3,  p.  169,  and  Elizabtth  Jordan,  L. 
R.  1  P.  A  D.,  665  (Jan'y.  1868). 

(c)  Coote,  8th  ed.,  37  ;  and  D.  &  B.  346. 

(d)  BrtnchlTf  v.  StUl,  2  Bob.  162  ;  Brtnchlty  v.  Lynn^  ib.  44L 
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queni  testamentary  paper,  he  ought  to  bring  it  into 
court,  even  though  it  be  merely  confirmatory  of  the 
will  already  proved  (a). 

A  paper  neither  dispositive  nor  revocatory  cannot 
be  admitted  to  probate,  unless  it  be  incorporated  by 
express  reference  in  a  paper  of  a  testamentary  char- 
acter (6). 

Nor  can  probate  be  compelled  of  a  will  which  is  Will  appoint- 
eonfined  to  the  appointment  of  a  guardian  (c).  ouf^'**'^'^**^ 

Section  22  of  the  Wills'  Act  must  be  complied  Revocation  of 

Willu 

with  in  the  revocation  of  a  will,  to  make  such  revor 
cation  effectual,  otherwise  the  will  may  be  admitted 
to  probate.  Vide  section  8  of  that  Act  as  to  the 
application  of  section  22. 

A  testator  drew  his  pen  through  the  lines  of  va-  Probate  of 
rious  parts  of  his  will,  wrote  on  the  back  of  it  "  this  to  berevoke<L 
is  revoked,"  and  threw  it  among  a  heap  of  waste 
papers  in  his  sitting-room.  A  servant  took  it  up  and 
put  it  on  a  table  in  the  kitchen.  It  remained  lying 
about  in  the  kitchen  till  the  testator's  death,  seven  or 
eight  years  afterwards,andwas  then  found  uninjured. 
Held,  that  the  will  was  not  revoked,  the  words  "  or 
otherwise  destroying"  in  7  "Wm.  4,&  1  Vic.  c.  26,  s. 
20,  (sec  22,  Wills  Act,  Ont),  not  being  satisfied  ; 

aSy  whatever  the  testator  intended,  the  will  had  nob 

been  actually  injured  (d). 
It  is  not  necessary  that  a  paper  should  be  testa-  Papers  not  in 

mentary  on  the  face  of  it,  or  that  the  execution  of  a  m™ti^!*^ 

will  should  have  been  in  the  contemplation  of  the 

testator. 
K  there  be  any  proof  in  the  paper  itself,  or  from 

dear  evidence  dehors  that  it  would  convey  the  be- 

(a)  WeddaU  y,  JTixon,  17  Beay.  160. 

(6)  Taylor  v.  ly Seville,  3  Hagg.,  202;  OriJIin  v.Ferrand,  1  Curt  97. 
(c)  Oaiiai  V.  CHUUU,  3  PhilL  222  ;  MorUm  deceased,  S3  L.  J,  P.  & 
H.  S7  ;  Lady  CheMttr'e  case,  1  Vent  207. 
(<0  OAmk  ▼.  Lovejay,  2  P.D.,  251,  and  see  Ince,  ib.  lU. 
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Deeds,  mar- 
riage articles^ 


Intention. 


nefit  which  would  be  conveyed  by  it  if  considered 
as  a  will,  and  that  death  is  the  event  that  is  to  give 
eflfect  to  it,  then  whatever  its  form,  it  may  be  proved 
as  testamentary  (a). 

Deeds  indented,  and  poll,  marriage  articles,  pow- 
ei*s  of  attorney,  bonds,  bills,  notes  of  hand,  cheques 
on  bankers,  endorsements  on  bonds  and  bills,  stock 
receipts,  lettere,  memoranda,  and  even  under  special 
circumstances  (6),  drafts  of  bonds,  have  been  holden 
to  be  testamentary.  In  short  there  is  scarcely  any 
paper  which,  regarded  as  to  its  form  only,  may  not 
be  admitted  to  probate,  provided,  of  course,  it  be 
executed  in  the  manner  which  the  law  prescribes  for 
the  execution  of  testamentary  papers  (c). 

In  deciding  a  point  of  this  nature  the  Court  looks 
to  the  intention  of  the  writer  and  not  to  the  form 
of  the  instrument  (d). 

The  Court  may  admit  part  of  an  instrument  to 
probate  and  reject  the  rest  (e). 

In  Piercy  v.  Weatropp  (/)  a  portion  of  the  will 
which  -  had  been  obtained  by  coercion  was  pro- 
nounced against,  and  in  Macguire  v.  Marshall  (g) 
Claufies  struck  a  bequcst  was  struck  out  of  a  will  which  the  legatee 
had  by  noise  and  clamour  prevented  the  deceased 
from  altering.  In  Wood  v.  Wood  (3  Phill.  357),  the 
judge  struck  the  clause  out  with  his  own  hand. 

A  clause  introduced  by  fraud  has  been  expunged 

(a)  King's  Proctor  v.  Daines,  3  Hagg.,  220  ;  In  Re  NcUon,  McLtw 
nan  v.  Wishart^  14  Gr.  190,  512.  And  parol  evidence  is  admissible 
to  show  that  a  paper  is  of  a  testamentary  character-  EngliMh  de- 
ceased, 34  L.  J.  P.  A  M.  5. 

(6)  MasUrman  v.  Maberly,  2  Hagg. ,  235. 

(c)  D.  &B.,159. 

(d)  Thorold  v.  Thorold^  Bupra, 

(c)  Alien  V.    McPherton,  1  H.  L.  C.  191,  209  ;  Nathan  v.  Aforte,  3 
PhilL  529,  and  8ee  SmUh  v.  Aferiam,  26  Gr.  383. 
(/)  AfUw,  495. 
{g)  MUw.  307 ;  &  see  Betts  v.  Doughty,  6  P.D.  26. 
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(a)  and  a  clause  inserted  in  the  will  by  mistake  of 
the  writer  may  be  omitted  from  the  probate  (6). 

In  short  wherever  circumstances,  which  would 
invalidate  a  will  altogether,  apply  to  one  or  more 
dauses  only,  those  clauses  will  be  omitted  from  the 
probate  (o). 

The  Court  has  also  power  to  exclude  any  offen- 
sive passage  from  the  probate  and  from  the  copy 
preserved  in  the  registry  (d). 

Ecclesiastical  Courts  have  gone  the  length  of  ad-  Omlsaioiusup^ 
ding  to  the  contents  of  a  will  when  satisfied  that  ^ 
the  intention  of  the  testator  has  not  been  fully  ex- 
pressed by  it.    As  to  the  principle  upon  which  they 
proceeded  see  Fawcett  v.  Jones  {e). 


Section  II. 


WILLS  OF  SOLDIEBS  AND  ICABINERS. 


By  section  14  of  the  Wills  Act : — '*  Any  soldier  Wiiia  of  Sol- 
being  in  actual  military  service,  or  any  mariner  or  iner!.*" 
seaman,  being  at  sea,  may  dispose  of  his  personal 
estate  as  he  might  have  done  before  the  passing  of 
this  Act."     This  section  follows,  verbatim,  section 
11,  Imperial  Wills  Act. 

The  origin  of  the  exemption  in  favour  of  the  class  Exempt  from 
of  persons  mentioned,  and  the  construction  of  the  ^^^J**^*^ 
section  is  considered  in  the  judgment  of  Sir  H.  ties  of  Wills 
Jenner  Fust  in  Drummond  v.  Parish  (/),  from  which 
the   following   quotation  is  made: — "It  must   be 

(a)  Harriion  ▼.  SUme,  2 Hogg,  549  PIutm^,  Beale,  1  P.  Wms,  888. 

(6)  Diione  deceated,  30  L.  J.  P.  &  M.  173. 

(e)  Baddock  v.  TroU^,  1  Fost.  &  F.  31. 

(<l)  Wa^nabif,  1  Rob.  423.  (e)  8  PhilL  434. 

(/)2KoteeofCa8et,  31&  * 
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Willi  of  lol-  remembered  that  the  exception  was  made  at  the 
m^iiien.  time  when  the  Statute  of  Frauds  was  passed  (1676), 
and  must  be  considered  with  reference  to  the  cir- 
cumstances of  that  time,  for  the  11th  section  of  the 
present  Act  (the  Imperial  WiUs  Act)  is  only  a  con- 
tinuation of  the  privilege  granted  to  soldiers  and 
marriners  in  the  time  of  Charles  IL;  and  that 
before  the  Statute  of  Frauds  a  will  might  not 
only  be  made  by  word  of  mouth,  but  the  most 
solemn  will  might  be  revoked  by  word  of  mouth, 
and  by  any  person  above  the  age  of  fourteen 
years  (a).  A  will  executed  in  the  presence  of  witnesses 
might  be  revoked  by  parol."  The  Court  "  had  been 
referred  to  the  Life  of  Sir  Lionel  Jenkins,  who 
claimed  some  merit  for  having,  in  the  prepara- 
tion of  the  Statute  of  Frauds,  obtained  for  the  sol- 
diers of  the  English  army,  and  mariners  of  our  navy, 
the  full  benefit  of  the  testamentary  privileges  of 
the  Roman  Law,  and  an  exemption  from  the  neces- 
sity of  executing  a  will  in  writing.  The  exemp- 
'tion  had  avowedly  been  borrowed  from  the  Roman 
Law/* 
In  the  United  -^  ^^®  privilege  is  enjoyed  by  soldiers  and  mari- 
Stfttes.  ners,  under  the  laws  of  certain  States  of  the  Ameri- 

can Union. 

In  ex  parte  Thompson  (6),  the  learned  judge  (Brad- 
ford, Surrogate,  Co.  New  York),  referring  to  Ameri- 
can and  English  authorities,  remarked  that,  ''  the 
provisions  of  the  Statute  of  Frauds  was  not  applied 
to  nuncupations  made  by  soldiers  or  seamen  in  actual 
service.  A  similar  exception  is  made  in  our  own 
Statutes  respecting  wills." 

(a)  JarmAn,  ard  ed.,  28  ;  D.  &  B.  219. 

(6)  4  Bradford,  N.  T.,  154 ;  see  aLso  Warren  v.  HMdinff,  2  R  L 
Bep.  123;  Lucas  v.  Ongt  33  Mias.  629,  &  Kent's  Com.  Am.  Law,  p. 
517. 
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And  Mr.  Smith  (a),  citing  Hubhard  v.  Hubbard  (6) 
and  re  Arthwr  White  (c),  says :  "  The  rule  governing 
the  only  unwritten  wills  now  recognised  is  the  Com- 
mon Law  as  it  stood  before  the  passing  of  the  Statute 
of  Frauds." 

A  distinction  was  recognized  from  a  remote  period,  Dfgtinctioii. 
and  anterior  to  the  Statute  of  Frauds,  between  the 
unwritten  wills  of  soldiers  and  all  other  verbal  tes- 
taments; the  former  being  denominated  mUi- 
tary  wiUs  and  the  latter  nv/njcupative  wills  (Swinb., 
pt.  1,  §§  12,  14). 

The  effect  of  the  Wills  Act  is  to  take  away  the  Eflfectof  wau 
power  of  making  nuncupative  wills,  except  in  the  ^^ 
cases  to  which  the  exempting  section  applies  {d). 

There  is  no  limit  to  the  amount  of  personal  pro-  Pcaonaity 
perty  a  soldier  or  mariner  may  dispose  of  under  sec-  which  may  ac- 
tion 14;  and  it  is  important  to  consider  under  what  unlimited 
circumstances  such  dispositions  can  be  admitted  to 
probate. 

If  not  admitted,  the  estate  will  .go  as  in  the  case 
of  intestacies,  and  the  intentions  of  the  deceased 
may  thereby  in  some  instances  be  defeated. 

The  same  observations  which  apply  to  wills  of 
personal  property  in  England  made  previously  to 
Ist  January,  1838  (in  Ontario,  1st  January,  1874), 
ap|ily  equiJly  to  those  wills  excepted  by  the  Act 
from  its  general  operation,  and  as  to  which  the  Sta- 

(a)  Smith's  Probate  Law  (fioeton,  Mass.),  p.  r»5. 

(6)  4  Seld.,  N.  T.  Appeals  R.  196. 

(e)  22  L.  B.  UO. 

(lO  NoTB. — Am  to  what  constitated  a  good  nuncupative  will,  see 
-  Swfaib.,  pt^  1,  B.  12,  and  pt.  4,  b.  29 ;  Hulbbard  v.  Hvhbard^  iupra ; 
Sampmm  t.  Browning,  22  Georgia,  293 ;  and  the  Clerk's  Instructor  in 
Sodetiaatical  Courts,  by  a  gentleman  of  Doctors  Commons,  Fleet 
Stnet,  London,  A.D.  1740  ;  Bacon's  Abr.  Wills,  D.  and  Walkera  on 
Wills,  p.  218,  and  appendix.  An  instance  of  a  nuncupative  will  be- 
ing Admitted  to  probate  was  that  of  UUch  Howard,  deceated,  Surr, 
Court,  Home  District,  U.  C,  30  March,  1832.  And  in  same  Court, 
CoUmi,  Sept.,  1839,  and  BiUhie,  March,  1860. 
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ThepriYiiege  tute  has  left  the  old  law  unaltered  (a).    The  privi- 

confined  to       ■■         •  /»      j  •     xi.  ^     u*         ±.  i_ 

loidien  in  lege  IS  connned  in  the  case  of  soldiers,  to  such  as  are 
■eam^'atBe*.  ^^  actual  military  servioe  (6),  and  in  the  case  of 
mariners  or  seamen  (c)  to  those  who  make  their  wills 
at  sea. 
Dnimmond  v.  In  Drummond  V.  ParUh,  supra,  it  was  shown 
that  the  deceased,  Major-General  Drummond,  Direc- 
tor of  the  Royal  Artillery,  was  resident  at  Wool- 
wich, and  the  Court  rejected  an  allegation  propound- 
ing an  informal  testamentary  paper,  on  the  ground 
that  the  deceased  was  not  ''  in  actual  military  ser- 
vice "  within  the  meaning  of  the  exception  in  the 
Act. 

SheannAn  In  the  casc  of  Shearman  v.  Pyke  (d),  the  will  was 

▼  yjifft  

purely  nuncupative.  The  testator  died  in  hospital 
Service  of  E.  at  Moco  Moco  in  1721,  the  naval  expedition  in  which 
'•  ^^'  he  served  not  being  over.     In  his  last  illness  he  was 

asked  by  J.  P.  and  M.  S.  to  make  his  will,  and  he 
replied,  "  I  give  all  I  have  to  my  master,  and  I  will 
give  nothing  from  him,  and  T\\  make  no  other  will ; 
he  may  dispose  of  it  as  he  pleases."  Two  days  after 
the  death,  the  witnesses  signed  a  schedule  of  the 
Actufti  contents  of  the  will,  and  made  oath  thereof  at  Moco 

service.  Moco.  One  of  the  witnesses  died  on  the  voyage.  The 

will  was  propounded  by  Governor  Pyke  (the  testa- 
tor's master)  as  a  nuncupative  will,  and  opposed  by 

(a)  Coote,  8th  Ed.  p.  94,  citing  Neville,  4  Sw.  and  Tr.  218,  and 
Farquhar,  4  N.  C.  651. 

(6)  Drummond  Parish  supra ;  re  Norris,  3  N.  C.  197  ;  Herbert  v. 
HerbeH,  1  Dean  EccL  R.  10;  Phipps  (A.  D.  1840),  2  Curt  369; 
HiU,  deceased,  4  N.  C.  174;  1  Rob.  276;  ChurchiU,  deceased,  4 
N.  C.  47. ;  Donaldson,  deceased,  2  Curt.  386 ;  IfevUU,  4  Sw.  and  Tr.  218. 

(c)  MiUigan,  deceased,  2  Rob.  108 ;  MorreU  v.  MorreU  (1827),  1 
Hagg.  51 ;  Lay,  deceased,  2  Cart.  375 ;  Austen,  deceased,  2  Rob.  611 ; 
Tke  Earl  of  Eusten  v.  Lord  Henry  Seymour,  |2  Cnrt  339 ;  HaycM,  2 
Curt  338 ;  Corby,  deceased,  18  Jur.  634  ;  Saunders,  deceased,  L.  R. 
1  P.  t  D.  16,  and  14  W.  R.  148. 

{d)  2  N.  C.  334  (A.  D.  1724).  Donaldson,  deceased,  supra,  the  tee- 
tator,  was  in  the  E.  I.  Company's  service. 
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Shearman,  one  of  the  next  of  kin,  but  after  argu- 
ment on  both  sides  the  will  was  pron9unced  for. 

Where  a  will  made  by  an  officer  whilst  engaged  in  Neville's  uMe. 
actual  military  service  was  signed  by  him,  but  not  ^**^*"y  ^"^ 
attested,  the  Court  required  that  there  should  be  an 
affidavit  of  two  disinterested  persons,  stating  in  terms  Two  disin- 
the  signature  to  be  in  his  handwriting,  and  that  the  J^^SSL. 
form  given  in  the  rules  should  be  strictly  followed. 
'(For  Form  see  Appendix.) 

This  was  the  case  of  Olaatonhury  NeviUe  (4  Sw. 
&  Tr.  218),  late  a  Lieutenant  in  the  Royal  Engineers^ 
who  was  killed  in  action  January  31, 1858,  atBaro- 
dia,  in  the  East  Indies.  While  serving  in  the  Crimean 
War,  in  1855,  he  had  made  a  will  and  codicil.  The 
will,  commencing  "  Camp  before  Sebastopol,  April 
2nd,  1855,"  was  written  on  three  sides  of  a  sheet  of 
note-paper,  with  the  testator's  signature  at  the  end 
of  the  second  side,  but  not  at  the  end  of  the  third 
sida  On  the  fourth  side  was  endorsed,  "  My  will, 
O.  Neville.  April  2nd,  1855."  The  codicil  folded  on 
the  fourth  side,  and  was  dated  June  7th,  1855,  but 
was  unsigned.  Administration  with  the  will  an« 
nexed  was  granted  in  March,  1859,  to  a  legatee  on  March,  1869. 
the  practice  above  referred  to  being  complied  with. 

The  case  of  Farqahar^  deceased  (a),  was  that  of  a  wm of  asol- 
soldier  who  was  a  minor,  and  being  mortally  wounded  ^^'  *  nainor. 
wrote  his  will  in  pencil  on  the  field  of  battle,  and  the 
surgeon  alone  attested  it.  The  question  was  whe- 
ther this  was  a  valid  will,  and  Sir  H.  Jenner  Fust 
held  that  as  he  might,  according  to  the  Statute  of 
Frauds,  have  made  such  a  will  and  even  a  nuncupa- 
tive will,  whether  major  oV  minor,  it  was  under  the 
11th  section  of  the  (Imp.)  Wills  Act,  a  good  and  valid 
wiU. 

An  officer  in  the  Queen's  army,  with  his  regiment,  Im  bftiracki, 

(e  4  N.  C,  65L 
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not  actual       in  banucks  in  a  British  colony  is  not  "  in  actual 
■•^^  military  service  "  within  the  section  referred  to  (a). 

Milligan's  In  WiUiam  MiUigan  (b)  the  testator  was  mas- 

*****  ter  of  a  merchant  vessel,  and  died  at  sea  in  May, 

1849.  He  wrote,  addressed,  and  sent  by  post  to 
his  wife,  a  letter  purporting  to  contain  his  will, 
which  she  received,  bequeathing  to  her  all  his  pro- 
perty, but  appointing  no  executor.  The  letter  was 
Mariner's  will  proved  to  be  in  the  handwriting  of  the  deceased, 
made  at  sea.    j^  ^^  headed  "  Margate  Roads,  5th  August,  1848," 

and  commenced,  "  My  dear  Margaret,— Thus  far  on 
my  journey.  It  is  now  blowing  a  strong  gale.  Life 
is  imcertain.  In  the  event  of  we  being  parted  for 
ever  in  this  world,  I  wish  you  to  have,  and  bequeath, 
everything  that  I  am  possessed  of,  goods,  money, 
ships,  or  land,  or  all  debts  due  me,  or  all  moneys 
coining  by  any  way  whatsoever.  I  have  not  made 
any  will,"  &c.  The  letter  was  signed  by  deceased, 
but  not  attested.  No  other  paper  of  a  testamentary 
nature  was  found.  It  was  held  to  be  within  section 
11  of  the  Wills  Act,  and  that  there  were  dispositive 
words  in  the  paper.  It  was  admitted  to  proof,  and 
administration,  with  the  will  annexed,  was  granted 
to  the  widow,  justifying  security  not  being  required 
as  the  parties  cited  (brothei*s)  had  not  a  prior  claim 
to  the  grant. 
McMurdo's  In  McMurdo  (c)  a  will  made  by  a  mariner  serv- 

ing  on  board  H.  M.  S.  "Excellent,"  she  being  per- 
manently stationed  in  Portsmouth  harbour,  was  on 
a  motion  for  revocation  of  letters  probate  which  had 
been  granted  by  the  Prerogative  Court,  held  to 
be  the  the  will  of  "  a  mariner  or  seaman  being  at 

(a)   WhyU  V.  Beptoriy  3  N.  C,  97  (A.D.  1S44)  ;  Ifcrrit,  deceated, 

ib.  197. 
(6)  MiUigan,  deceased,  2  Rob.  108,  (A  J>»  1849). 
(c)  L.  R.  1  P.  &  D.  540  (A.D.  1867). 
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sea,''  within  the  exemption  of  the  Statute,  and  the 
motion  rejected. 

In  the  case  of  Henry  Corby  (18  Jur.  634),  an  able  Corby. 
seaman  on  board  the  ship  *'  J.  A."  at  Melbourne, 
Australia,  application  was  made  for  probate  of  cer- 
tain informal  papers  (letters),  under  section  11,  the 
evidence  showed  that  the  vessel  was  in  port,  and  al- 
though the  letters  were  written  on  board,  she  did 
not  sail  for  fifteen  days  after  they  were  written.  Dr. 
Lushington  refused  the  motion  on  the  ground  that 
Uie  case  did  not  come  within  the  words  "  mariner  or 
seaman  being  at  sea." 

The  nuncupative  will  of  an  officer  of  the  U.  S.  At  sea. 
Navy  in  command  of  the  gunboat  "  Benton,"  made 
while  the  vessel  was  lying  opposite  Vicksburg  in 
the  Mississippi  River  was  held  not  entitled  to  pro- 
bate, not  having  been  made  "  at  sea."  (Owin,  1 
Tucker,  Surr.  Rep.,  N.  Y.,  44).  But  a  similar  will 
of  the  master  of  a  ship  made  on  board  while  she 
was  at  anchor  in  an  arm  of  the  sea  where  the  tide 
ebbs  and  flows,  was  admitted  (Hubbard  v.  Hubbard, 
supra). 

In  some  of  the  cases  referred  to,  e,  g.  Shearman  v. 
Pyhe,  Euston  v.  Seymour,  and  MorreU  v.  Morrell, 
the  will  was  purely  nuncupative ;  in  others  written 
but  unattested ;  in  others  attested  by  only  one  witness 

No  particular  form  of  words  are  necessary,  and  no  ^  ij^  f^mL 
particular  number  of  witnesses  is  required  provided 
the  proof  be  sufficient  to  satisfy  the  C!ourt  as  to  the 
substance  of  the  testamentary  request  or  declara- 
tion (a). 

Where  no  executor  has  been  named,  administra-  Practice  if  no 
tion  cv/m  test,  annex,  i^  granted  as  in  cases  of  other  «**<'«*<>'• 
wills  where  no  executor  has  been  appointed  (b). 

(a)  Ex.  p,  Thotnp§(m^  and  ffvbbard  v.  Hubbard,  iupra. 

(b)  Vide  cases  of  M<nrell,  IfevUlt,  and  Thome,  ncpro. 
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or  manner, 
how  esta- 
blished. 


Blind  or  illit- 
erate persons. 


Will  of  soldier  When  it  is  sought  to  establish  an  informal  will  on 
the  ground  of  the  testators  having  made  it  while  in 
actual  military  service ;  or,  beiug  a  mariner,  while  at 
sea,  an  affidavit  of  the  facts  on  which  the  privilege 
depends,  and  setting  forth  the  expedition  on  which 
the  testator  was  engaged  must  be  filed  (a). 

A  schedule  containing  the  words  of  the  testator 
as  uttered  by  him,  as  in  the  case  of  Shearman  v. 
Pyke,  or  the  informal  papers  containing  the  will  mnst 
be  marked  and  filed.  In  that  case  it  would  appear 
that  the  words  had  been  reduced  to  writing  and  sub- 
scribed by  the  witnesses,  who  two  dayB  afterwards 
deposed  to  it  before  ^me  person  authorised  to  ad- 
minister oaths. 

Probate  was  allowed  to  pass  in  common  form  on 
affidavit  from  a  clerk  in  the  War  Office  that  the  par- 
ties deceased  were  at  the  time  their  wills  were  made 
in  actual  military  service  (6). 

The  nuncupation  is  reduced  to  writing  at  the  hear- 
ing in  the  form  in  which  it  may  be  established  by 
the  evidence  (o). 

The  other  proceedings  are  those  in  the  ordinary 
cases  before  the  Wills  Act. 

The  practice  as  to  wills  of  blind  or  illiterate  per- 
sons applies  to  these  wills,  viz.,  that  probate  of  the 
will,  or  administration  with  the  will  annexed  of  any 
blind,  or  illiterate,  or  ignorant  person,  is  not  allowed 
to  issue,  unless  the  Court  is  satisfied  that  the  said 
will  was  read  over  to  the  testator  before  its  execu- 
tion, or  that  the  testator  had  at  such  time  kno*^- 
ledge  of  the  contents  (ci). 

(a)  Thome,  4  Sw.  &  Tr.  36. 
(6)  2  Curt.  268,  n. 

(c)  Smith's  Probate  Law,  tupraf  and  authorities  cited. 

(d)  Thornet  4  Sw.  k  Tr.  36.    HackeU,  4  Sw.  &  Tr.  220. 
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\Will8  of  Married  Women. 

The  devise  or  bequest  which  a  married  woman  g^^  executed 
might  make   under  22  Vic.  c.  34,  s.  16  (R.  S.  0.  c.  ^^^^Jsl^^d 
106,  s.  6.)  required  to  be  executed  in  the  presence  of  i  J»n,  1874. 
two  or  more  witnesses,  neither  of  whom  was  her 
husband. 

By  the  Wills  Act,  section  9,  s.s.  4,  the  words  "per-  Willa  Act. 
son  "  and  "  testator  "  include  a  married  woman,  who 
may  therefore  devise,  bequeath,  or  dispose  of  her  pro- 
perty by  will  (sec.  10). 

Among  the  rights  incident  to  separate  property  of 
married  women  is  the  right  of  bequeathing  it  (a). 

Such  wills  are  admitted  to  probate  (6). 

In  the  case  of  Adams  v.  Corcoran  (c),  probate  of  Married  wo- 
the  will  of  a  married  woman  living  separate  from  J^trate!^ 
her  husband  had  been  granted,  and  it  was  said  that 
the  husband  might  have  appeared  and  opposed  pro- 
bate in  the  Surrogate  Court,  as  in  Po^^ar  v.  Tongue 
(L  R  1,  P.  &  D.  158). 

In  the  executor's  or  administrator  s  oath  on  appli-  Divorced. 
cation  for  probate  or  administration,  a  divorced  wo- 
man is  described  by  the  name  by  which  she  was 
known  at  the  time  of  her  death  (d). 


Section  IIL 

Probates. 

^6  probate  granted  to  executors  whose  appoint-  Execaton. 
^^t  is  general  and  absolute  is  also  itself  general 
'^d  absolute  in  its  powers.    It  extends  over  all  per- 

(«}  aadden  V.  FladgaU,  1  Sw.  &  Tr.  52  (A.  D.  1858).       (6)  Ihid. 

l«)  Ptr  Hagarty,  J.,  25  C.  P.  254. 

^  a<^,35L;  J.  (N.  S.)  P.  &  M.  3. ;  1  L.  B.  P.  &D.51. 
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Probate  gene*  sonal  estate  situate  in  Ontario,  and  does  not  termi- 
nate even  necessarily  by  the  death  of  the  executors, 
but  may  be  continued,  as  we  shall  see,  to  an  indefi- 
nite period,  by  the  chain  of  executorship. 

An  executor  is  either  nominated  or  appointed,  in 
the  will,  or  is  executor  according  to  the  tenor  of  the 
will. 

Where  persons  are  appointed  to  collect  the  assets 
and  pay  the  debts  and  legacies  of  the  testator,  they 
are  executoi*s  according  to  the  tenor,  and  as  such  en- 
titled to  probate  (a). 

If  a  testator  give  to  A.  all  his  real  and  personal 
estate  to  apply  the  same,  "  after  payment  of  debts,'* 
to  the  payment  of  legacies,  without  expressly  nomi- 
nating him  as  executor,  A.  will  be  executor  accord- 
ing to  the  tenor,  and  entitled  to  probate  (a). 

An  universal  legatee  is  not  an  executor  as  such  (6). 
Executor  poii-  It  is  obligatory  on  the  Court  to  grant  probate  to 
*^  ^^^  the  executor  (6),  except  under  special  circumstances 

referred  to  in  S.  C.  Act,  sec.  64. 

Probate  is  granted  to  one  executor  on  the  renun- 
ciation of  the  others. 

Probate  is  granted  to  all  the  executors,  no  matter 
what  the  number  may  be. 
indefeaBibility     The  executor's  title  is  not  defeasible  by  bank- 

of  his  title.  ±        •       ^  a  i  /  \ 

ruptcy,  msolvency,  or  even  felony  (c). 

Accordingly,  where  an  executor  (being  residuary 
legatee)  cut  off  a  part  of  a  will  containing  legacies, 
and  thereby  attempted  to  put  £500  into  his  own 
pocket,  and  which  attempt  at  fraud  he  admitted,  the 
Court  had  no  option  but  to  decree  probate  to  him 
with  his  co-executor  (d). 

The  general  indefeasibility   of  the  executorship 

(a)  Witliam  Bell,  4  L.  R.  P.  D.  85. 
(6)  D.  k  B.  339;  T.  H.  Oliphant,  1  Sw.  &  Tr.  528. 
(c)  Smethurtt  v.  Tomliny  2  Sw.  &  Tr.,  143-147. 
{dj  Mary  HUl,  6  Jurist,  350. 
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has  been  broken  into,  in  a  small  degree,  by  the  54th  Special  dr- 
section  of  the  S.  C.  Act.    By  that  section  an  execu-  MthSecti^S. 
tor  may  be  passed  over,  if  he  be  resident  out  of  ^'  ^^ 
Ontario  at  the  time  of  his  testator's  decease,  and 
there  shall  appear  to  the  Court  to  be  a  necessity  for 
or  a  convenience  in  making  a  grant  of  administra- 
tion (with  the  will  annexed)  to  some  other  person. 

With  this  exception,  limacy,  idiocy,  and  mental 
imbecility,  are  the  only  grounds  upon  which  an 
executor  may  be  excluded  from  probate  (a). 

The  executor  has  either  been  expressly  nominated 
by  the  testator,  or  the  latter,  has,  by  his  will,  au- 
thorized another  person  to'  make  that  nomination 
on  his  behalf  (6). 

If  a  corporation  aggregate  be  appointed  executors, 
administration  (with  the  will  annexed)  will  be 
granted  to  their  syndic  (c). 

K  the  will  exist  in  duplicate,  the  executors  may  Duplicate  wiU. 
prove  one  part,  and  the  other  part  should  be  filed 
in  the  registry.  The  registrar  will  inquire  if  both 
parts  were  in  existence  at  the  time  of  the  testator  s 
death,  and  should  one  of  them  not  be  forthcoming 
its  absence  will  have  to  be  accounted  for.  (Ooote,  p. 
50). 

If  there  be  a  codicil  or  codicils,  such  codicil  or  Codidls 
dls  must  be  proved  with  the  will.  p^JJ^^  ^*^ 

There  is  an  exception  to  this  rule  where  a  codicil  Exception: 
is  litigated,  which  in  no  way  alters  the  appointment 
of  executors,  and  where  there  is  a  necessity  or  a 
reason  for  administering  the  estate  evh  modo  with- 
out delay  {d). 

In  such  cases  probate  is  granted  of  a  will  alone  to 

(d)  S9an$  V.  Tpkr,  2  Bob.,  131 ;  and  vide  '*  Grant's  for  ofie  and 
Wfit,**  pott 

(6)  Onngan,  1  Hagg.  p,  548,  and  Jackicn  v.  Pauiet,  2Kob.  p.  345  ; 
•Milio  ^.  ^.  Jl^fder,  2  Sw.  &  Tr.,  p.  128. 

(c)  R  Darite,  1  Sw.  ft  Tr.,  p.  517. 

M  Beaify.  Ccmektr^  2Hagg.  p.  249  ft  CooU^  50. 
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Probate  of  will 
without  litiga- 
ted codicil. 


Power  reser- 
ved to  other 
executors  to 
prove. 


Double  pro- 
bate. 


jP((m«  executrix 
taking  pro- 
bate. 


Probate  re- 
fused on  hus- 
band dissent- 
ing. 

Probate  of  au- 
thentic copy 
of  will  or  ex- 
emplification. 


the  executors  therein  named,  the  question  of  the 
validity  of  any  codicil  thereto  being  reserved.  Such 
a  probate  of  course  does  not  empower  the  executor 
to  distribute  the  residue  of  the  estate  (a). 

If  there  be  several  executors,  one  may  prove  alone, 
without  notice  to  the  others,  and  in  this  case  a 
power  is  reserved  by  the  court  to  grant  probate  to 
the  latter  whenever  they  or  any  of  them  shall  duly 
apply  for  the  same. 

But  this  reservation  of  power  can  only  be  made 
to  an  executor  who  is  equal  in  degree.  Therefore 
when  an  executor  for  life  takes  probate,  power  is 
not  resei-ved  to  the  executor  substituted  upon  his 
decease. 

The  executor  to  whom  this  power  is  reserved  may 
at  any  time,  either  during  the  lifetime  or  after  the 
death  of  the  other  executor,  prove  the  testator's  will. 

The  grant  is  called  a  double  or  treble  probate  (1). 

When  s,  ferae  covert  is  appointed  an  executrix  of 
a  will,  she  is  allowed  to  take  probate  without  notice 
to  her  husband  as  it  is  not  the  practice  to  jrequire 
his  consent  (6).  But  where  a  husband  dissented, 
the  court  excluded  a  feme  covert  executrix,  and 
granted  probate  to  her  co-executor  without  her  (c). 

If  the  will  have  been  previously  pioved  and  de- 
posited in  the  Court  of  another  jurisdiction,  it  is  com- 
petent to  the  executor  to  prove  an  authentic  copy, 


Probate  duties  0)  NoTE. — The  Imp.  Stat.  41,  Geo.  III.  c.  S6,  provides  ti&at 
in  England  duties  shall  not  be  payable  in  respect  of  grants  of  probata, 
and  other  grants,  more  than  once  on  the  same  estate,  a  de- 
as  to  double  noting  stamp  merely  being  affixed  to  the  double  grant, 
probates.  There  is  at  present  no  similar  provision  in  Ontario. 

(a)  Vidt  **  The  Law  Magazine  and  Law  Review,**  NoTsmbsr, 
1S67,  p.  101. 

(6)  Dye,  deceaud,  2  Hob.  342. 

(c)  D.  k  B.  340.  ,WmiamM'(m\Ex€CuiLon,  8th  Ed.  SM-456,  k 
CooU,  p.  51,  k  Baltam  v.  jRo&tnttm,  19  U.  C.  C.  P.  26ft. 


PBOBATE  OF  WILLS.  173 

i.  e.,  an  exemplification  or  office  copy,  loco  originalis, 
GooU,  52. 

The  Court  is  accustomed  to  call  for  evidence  (by 
affidavit)  in  support  or  elucidation  of  a  will,  if  it 
suspects  a  defect  in  its  execution,  or  if  there  be  in- 
terpolations, erasures,  or  alterations  not  sufficiently 
attested,  vide  post. 

It  is  most  usual  for  the  Court  to  grant  probate  of  Probate  of 
the  will  latest  in  date ;  but  if  the  parties  interested  ^^^  *'  ^  • 
under  such  wiU  have  been  cited  to  propound  it,  and 
do  not  do  so,  the  Court  grants  probate  in  common 
form  of  the  one  preceding  it  in  date  (a). 

If  a  codicil  have  been  discovered  at  a  period  sub-  CodicUdiscov- 
sequent  to  probate  of  a  wiU  being  taken,  a  separate  q^n%to  pro- 
probate  for  that  codicil  will   be  granted  to  the  ^*«.<>f.^- 

*  o  appomtuigdif- 

executor,  provided  it  in  no  way  repeals  or  alters  the  ferent  execu- 
appointment  of  executors  already  made  in  the^will 
(6).  If'difierent  executors  are  appointed  by  the 
codicil,  the  probate  of  the  will  must  be  brought  in 
and  revoked,  and  a  new  probate  will  be  granted  of 
the  wiU  and  codicil  together  (c). 

The  probate  does  not  necessarily  expire  with  the  TransmisBion 
death  of  the  grantee.  An  executor  having  taken  g^ip!^**^^*^'' 
probate  of  his  own  testator's  will  becomes  executor, 
ijmo  facto,  not  only  of  that  will,  but  also,  and  without 
further  grant,  of  the  wiU  of  any  testator,  of  whom 
the  other  was  sole  or  surviving  executor  (d),  and  so  on, 
ad  infinitv/m,,  upwards  (a). 

The  office  of  executor  is  transmissible  downwards 
equally,  ad  injmvtvmi,  provided  the  same  condition 

(s)  Paimer  t.  Dent,  7  Notes  of  Casefl,  555. 

(6)  Ltmifdon  ▼.  Booke,  1  Notes  of  CaseB,  254 ;   IFm.  Seetsan,  6 
Kotos  of  Gams,  13. 

(e)  VidepoH,  «  BevocationB." 

[ij  Wwu.  an  Sxecuton,  8th  ed.,  25a    In  Be  Dt  La  Sonde,  19  Or. 
Ii9;.aiid  ^Om  T.  Porite,  17  C.  P.  108. 

(e)  J.  Per/y,  2  Curt.  655 ;  Wankford  v.    Wanlrfwrd  ;  1  Salk.  309 
<%iMMi  T.  JMUm,  Flowd.  286 ;  Barwiby  y.  Granlhtm ;  Ibid,  525. 
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If  Probate  to-  be  observed,  viz.,  that  his  executor  make  a  will  which 
shall  afterwards  be  duly  proved. 

In  each  case  the  chain  of  representation  is  carried 
up  or  handed  down,  not  only  in  the  case  of  a  sole 
executor,  but  of  many. 

But  an  executor  who  has  not  proved  the  will  can- 
not transmit  the  representation  (a).  Nor  will  he 
allowed  to  renounce  execution  of  the  first  will  and 
take  probate  of  the  latter  alone  (6). 

The  executorship  of  the  will  of  a  feme  covert 
Tranemission  (made  under  a  power,  or  with  the  consent  of  her  hus- 
ship^^  wiu  of  band)  may  be  carried  downvxxrds  from  her,  thi-ough 
do^^iirajrSs      ^^^  executor,  to  the  same  extent  and  under  the  same 

conditions  as  any  other  executorship  (c). 
TranBmisBion       The  chain  of  executorship  is  also  extended  up- 
ship'^tSouffh  '^'^'^^i  through  the  medium  of  a  feme  covert  execu- 
feme  executrix  trix  has  made  her  will  by  the  common  law  and  has 
appointed  an  executor  jure  representationis  for  the 
purpose  only  of  continuing  the  chain  of  representa- 
tion (d). 

But  in  order  to  perfect  the  chain  through  a  fem^ 
executrix,  the  probate  which  shall  have  been  taken 
of  her  will  must  contain  an  express  limitation  refer- 
ring to  the  testatrix's  executorship  (e). 

In  this  connection  it  may  be  remarked  that  the 
testamentary  capacity  of  a  married  woman  was  not 
enlarged  by  the  Imp.  Wills  Act,  as  it  is  by  the  Wills 
Act  of  Ontario,  vide  ante  p.  196).  The  status,  how- 
ever of  a  married  woman  as  to  her  power  to  assume 

(a)  D.  &  B.  320;  Isted  v,  Stanky,  Dyer  372;  and  see  Coote  58. 

(6)  J,  Perry,  ntpra. 

(c)  Coote  p.  58,  cit.  R.Beer,  2  Rob.  p.  349. 

{d)  Coote  p.  58,  cit.  Birkett  v.  Vandercom,  3  Hagg.  751  ;  Barr  t. 
Carter,  2  Cox,  p.  429;  Scammdl  v.  Wilkinson,  2  East,  p.  558  ;  Stevtm 
V.  BagweU,  15  Ves.  pp.  155, 156  ;  Rachel  Bayne,  Weekly  Reportw, 
August  7, 1858,  p.  815  ;  4  Sw.  &  Tr.  210. 

{e)  Williams's  Law  of  Executors,  part  1,  book  2,  chap.  1,  sect.  2  ; 
and  book  3,  chap.  4. 
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or  transmit  the  office  of  executrix  or  administratrix 
inrould  seem  to  remain  as  at  common  law  (a). 

It  is  not  clear  whether  an  executor,  proving  by  his 
arttomey,  continues  the  chain  of  executorship  or  not 
(b) ;  but  it  seems  consonant  to  law  that  this  should 
o])erat6  as  transmitting  it. 

If  the  executor  be  appointed  for  his  life,  his  office  When  execu- 
is  not  transmissible  to  his  own  executor ;  tod  the  trann^^d. 
same  observation  applies  to  the  case  where  an  execu- 
tor is  appointed  to  act  only  until  a  specified  event  or 
<x>ntingency  shall  take  place. 

It  has  been  said  that  an  executrix  appointed  dur- 
ing widowhood,  and  dying  a  widow,  transmits  the 
executorship  to  her  own  executors  (o).  But  it  seems 
to  be  otherwise  if  she  remarry,  for  as,  upon  her  re- 
marriage, the  probate  granted  to  her  ceases,  she  has 
then  no  power  of  transmitting  the  executorship  (cQ. 
The  right  of  transmission  is  in  the  proving  exe- 
cutor, or  the  survivor  of  the  proving  executors,  and 
the  renunciation  of  the  actual  survivor  who  has  not 
jNTOved  has  the  same  effect  whether  it  be  made  after 
the  death  or  in  the  lifetime  of  the  proving  executor 
or  executors  (e). 

The  transmission  of  the  executorship  is  usually  TrauBmission 
evidenced  by  the  existence  and  production  only  of  2hf  ^^Sow'evi- 
each  independent  probate.    But  the  court  will  by  denced. 
way  of  confirmation  of  title  grant  administration 
with  the  will  annexed  of  a  remote  testator  to  an 
executor  to  whom  the  representation  has  been  trans- 
mitted, and  this  it  would  appear  was  at  one  time  a 
common  practice  (/). 

(c)  John  ffugkeM,  4  Sw.  &  Tr.  210 ;  see  "  Limited  Probates,'*  po»L 
(&)  WilUam  Bt^ard,  7  Notes  of  Cases,  p.  118,  and  1  Bob.  770. 
(e)  Bomd  ▼,  FaikMy,  2  Lee,  p.  871 ;  8ed.  vide  D.  k  B.  32,    1  m. 
((Q  Cbote,  p.  61. 

(i)  Seesec.5e,aC.  Act,  aiidJ2.iira<idifi^«,9W.  B- 40 ;  and  Coote, 
^ed.  60;  and  AUtn  y.  PoHfce,  tupra. 
(/)  TkamM  y.  Baket,  1  Lee,  p.  343 ;  see  also  R,  Kodding$,  tuprtt. 
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Section  IV. 
Proof  of  Wills. 

Proof  in  detaU      It  will  have  been  seen  from  what  has  been  stated 
of  wUIb.  ^Yisi  the  evidence  which  may  be  called  for  by  the 

court,  before  granting  probate  of  a  will  of  person- 
alty, in  addition  to  the  adminicular  proof  referred 
^.^oworrfnce  to  at  page  37,  will,  in  a  general  sense,  depend, — 1st. 
upon  the  fact  whether  the  will  or  codicil  in  ques- 
tion  has  been  made  before  the  Wills'  Act.  2ndly,  If 
or  dviian.  made  since  the  Act, — whether  the  testator  was  a  sol- 
dier, a  sailor  or  a  civilian. 

The  Court  may,  even  in  its  Common  Form  Pro6e- 
dure,  require  direct  and  specific  evidence  upon  any 
point  or  particular  which,  raising  a  presumption 
against  the  instrument  itself  or  any  part  of  it,  or 
exciting  a  suspicion  in  the  mind  of  the  Court,  calls 
for  rebuttal  or  explanation  (a). 
Testamentary  By  the  Wills  Act  of  Ontario  "  every  person  *'  may 
capacity.  dispose  of  his  estate  by  vnll ;  perscois  under  the  age 
of  21  years  only  excepted.  Idiots  and  persons  of 
non-sane  memory  excepted  by  the  Statute  of  Wills. 
34th  Hen.  8,  c.  5,  s.  14,  and  others  devoid  of  testa- 
mentary capacity  are  not,  in  express  terms,  excepted 
by  the  Will's  Act.  Nevertheless  by  the  gener&l  law, 
exceptions  in  calces  of  such j)ersons  exist  (6)  ex  neces- 
sitate, "  By  the  general  rule  of  law,  wills  made  by 
lunatics,  and  Tion  compotes  generaUy,  persons  under 
the  dominion  of  fear,  fraud  or  undue  influence  are 
absolutely  null  and  void"  (c). 

Persons  bom  deaf,  blind  and  dumb^  wanting  the 
common  inlets  of  understanding,  are  incapable  of 

(a)  Coote,  8th  ed.,  79. 

(6)  D.  &  R  67  n. ;  and  see  Leith's  Real  Prop.  Stat.  2a^ 
{c)FU)odon  WiUa,  p.867;  William's  Exor^ Sth ed. p.12,  €t  leg.,  and 
see  Walkem  on  Wills,  Bk.  II. 
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having  the  anim/imi  testa/ndi,  and  their  testaments 
are  therefore  void  (2  Black.  Com.  497).  Unless  a 
paper  propounded  as  a  will  has  been  made  by  a  per- 
son of  testamentary  capacity  it  is  not  entitled  to 
probate,  for  it  is  no  will  (a). 

When  however,  the  factum  is  regular,  very  slight  Presumption. 
proof  of  capacity  will  suffice ;  and  in  ordinary  cases  it 
is  sufficient  to  prove  the  execution  of  the  paper  as  a 
trill  (6). 

It  is  the  presumption  of  law  that  every  man  is  of 
sound  mind  till  the  contrary  is  shown  (Sir  H.  Jen- 
ner  in  Wellealey  v.  Vere)  (c). 

But  where  a  will  on  the  face  of  it  was  marked 
with  insanity,  and  the  deceased  had  died  insane,  the 
Court  treated  it  as  a  case  of  intestacy ;  directing 
however,  that  the  will  should  be  filed  in  the  regis- 
try(d). 

Where  a  will  is  not  dispositive  on  the  face  of  it,  CharacterU. 

-  ,  ,  !•-  .J  •!•  X  tics  of  a  Will. 

nor  shown  to  be  so  by  extrmsic  evidence,  it  is  not  Must  be  dis- 
entitled to  probate  (e).  positive. 

And  Courts  of  Probate  before  making  a  grant,  Death  of  tes- 
require,  not  only  that  the  death  should  be  proved, 
bat  that  the  instrument  offered  for  probate  should 
be  such  as  depends  upon  the  death  of  the  person  Will  depends 
making  it  for  its  force  and  effect  (/). 

"  For  a  testament  is  of  force  after  men  are  dead ; 
otherwise,  it  is  of  no  strength  at  all  while  the  tes- 
tator liveth"  (gf). 

fi)  ne  Marquit  of  WinehetUr't  Oate.  6  Co.23a;  Browne  on  Prob.l7. 

^)  Bmyojfne  ▼.  Shov^,  infra,  and  D.  A  B.  68. 

(^  1  No.  of  Oa.  247.    See  further  ^ymet  v.  &refH,  28  L.  J.  P.  A  M^ 
0;Aiiroiiy.  iSBM(/er,3*C.  B.N.S.87. 

(«q  Bomrgti,  1  Cart  59L  (t)  Gr%ffi,n  v.  Ftrord,  1  Curt  07. 

(/)  TopUifY. fcnllRob.  400;  HahtrghamY-  FwcefU,  2ye8L  Jr. 232; 
JfoKemuMi  ▼.  Maberlff,  2  Hagg.  247 ;  The  Eing't  Proctor  v,  Dainf 
m/m;  Jtobert9onY.  SmUh,99L.  J.T.  &M.  41 ;  NichoUtY.  Nickoiul 
SPbflLlSa 

W  -Befr.  IX  17 ;  SwM.  Pt  1,  3;  Form  and  HatMing'icate,  4  Bep. 
<1  h. ;  Tt^iUif  T.  KtnJtf  wpra, 
L 
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Revocable  Hence  another  essential  feature  of  a  will  is,  that 

"™^  ®'  it  must  in  its  nature  have  been  ambulatory,  or  re- 
vocable during  the  life  of  the  testator ;  for  an  in- 
strument consummated  in  the  life  of  the  testator, 
and  which  he  could  not  revoke  while  he  lived,  is 
not  a  testament  (a). 

If  a  paper  purports  of  itself  to  be  testamentary, 
the  party  who  opposes  its  admission  to  probate, 
must  in  order  to  get  rid  of  it,  show  to  the  Court 
that  it  was  not  made  animo  testandi;  if  the  pur- 
port be  equivocal,  it  must  be  shown  by  the  party 
setting  it  up,  that  it  was  made  animo  testandi  (b). 

Due  execution.  If  the  will  is  in  due  form,  and  duly  executed,  the 
Court  will  hold  it  testamentary  without  looking  at 
its  contents,  even  though  they  are  manifestly  nuga- 
tory (c). 

Omnia  rite  In  questions  as  to  due  execution  Courts  of  Pro- 

acta  xuisfic 

bate  act  upon  the  maxim  omnia  preswmtuntur  rite 
acta  fuiase  (d). 

In  Burgoyney,  Showier  (e),  Dr.  Lushington  ob- 
serves— "  I  apprehend  that  where  a  will  on  the  face 
of  it  appears  duly  executed,  and  there  is  a  clause  of 
attestation  of  this  kind,  being  not  in  the  strict  form, 
the  presumption  must  be  omnia  rite  acta  fuisse. 
However,  if  the  party  is  put  on  proof  of  the  will  he 
is  under  the  necessity  of  producing  the  subjJcribed 
witnesses,  and  any  other  evidence,  if  there  be  any 
other,  to  establish  the  fact." 

(a)  Vpnior'8  case,  8  Rep.  81 ;  Swinb,  7,  1,  2 ;  Robinnn,  36  L.  J. 
P.  &  M.  93 ;  Hohgon  v.  Blctckhume,  1  Add.  274.  As  to  drcomstances 
under  which  a  Court  of  Equity  may  hold  a  will  irrevooable,  see 
Fitzgerald  v.  Fitzgerald,  20  Gr.  410. 

(6)  Coventry  v.  Williams,  3  Curt  791 ;  Thomcroft  v.  Lathmar,  2 
Sw.  k  Tr.  479 ;  31  L.  J.  P.  &  M.  150,  and  see  CoiOe  ▼.  Torre,  2  Moo. 
P.  C.  C.  133. 

(c)  Roberts  v.  Roberts,  31  L.  J.  P.  A  M.  46. 

{d)  Sir  J.  Didcson,  6  No.  of  Ca.  278 ;  Vinnicombe  t.  Butler,  34 
L  J.  P.  &  M.  18.  Stewart  v.  Lees  24  Gr.  435 ;  and  see  Pooi^  85  L. 
J.  (N.  S.)  P.  k  M.  97. 

(e)  3  No.  of  Ca.  p.  204, 1844 ;  and  see  Prudence,  lb.  in  note. 
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The  evidence  required  in  the  Surrogate  Courts  as 
to  the  execution  of  Wills  and  Codicils  as  well,  those 
made  before,  as  those  made  after  the  "  Wills'  Act, 
1873," — is  indicated  in  the  Instructions  (a)  on  that 
subject  issued  to  the  Registrars  of  the  Court  of 
Probate  in  England,  under  the  E.  C.  P.  Act,  showing 
as  those  Instructions  do  the  practice  of  that  Court  ^  ^c^.  1859. 
on  that  subject,  as  it  stood  5th  Dec,  1859. 

As  to  those  instructions  relating  to  wills  made  since  Practice  in 
the  Imperial  Wills  Act,MrCoote(8th  ed.p.  80)remarks  S^^iSL  of 
thatr^"  they  contain  an  authoritative  exegesis  of  the  Wills. 
law  and  practice  on  those  pointa"    And  Mr.  Horsey 
in  his  treatise  on  the  Probate   Acts,  1857-8,   ob- 
serves that  the  instructions  referred  to  "  are  declara- 
tory to  a  great  extent  of  the  effect  of  the  Wills  Act; 
and  furnish  a  general  sketch  of  the  evidence  requir- 
ed in  proving  Wills." 

Since  the  "  Wills  Act  of  Ontario,  1873,"  those  in-  Since  WiUs 
structions  have  become  a  guide  as  to  the  evidence  to    *^»  ^^  • 
be  called  for  in  the  Surrogate  Courts  under  that  Act, 
although  they  have  not  the  authority  of  Rules  of 
Court     They  are  mutatis  rmUandis,  as  follows  : — 

PBOOF  OF  WILLS. 

Instructions  as  to  Proof, 

"  As  TO  PROBATE  OF  WILLS  AND  CODICILS,   AND  LETTEBS  OF  Wills  mnoe 
••  ADMUriSTBATIOy    WITH  THE  WILL  (OE  WILL  AND  CODIGILS)  3Ut Dec., 1873. 
*'  ANHXXEDy  WHERE  THE  WILLS  AND  CODICILS  ABB  DATED  AF- 

•'  —  3lOT  Dkoimber/'  1873. 


Exectition  of  a  Will, 

"  If  tbere  be  no  attestation  clause  to  a  wiU  or  oodidl  pre-  Insufficientat- 
*'  tented  for  probate,  or  if  the  attestation  clause  thereto  be  ^^^^^^  ?^ 
**  insufficient^  an  affidavit  wDl  be  required  from  at  least  on€^ 

i      '    (•)  The  inrtmctionfi  of  1862,  which  were  substituted  for,  and  vary 
I      *Qnewhat  from  those  first  issued  under  the  Imp.  Wills  Act^are  those 
B    ^l^oted  in  this  treatiie  as  to  execution  of  Wills.  For  those  first  issued 
tt    ^IJniisLN.S.  Pi  2,p.9, 1858. 
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Probate  re- 
fused if  affida- 
vitinBuffident. 

Or  if  doubtful, 
Judge  to  de- 
cide. 


Death  of  wit* 
netwefl  or  lack 
of  evidence, 
how  supplifHL 


"  of  the  subscribing  witnesses,  if  they  or  either  of  them  be 
''  living,  to  prove  that  the  provisions  of  the  Wills  Act  [tee.  12] 
*'  in  reference  to  the  execution,  were  in  fact  complied  with 

"  If,  on  perusing  the  affidavits  of  both  the  subscribing  wit- 
"  nesses,  it  appears  that  the  requirements  of  the  Statute 
*^  were  not  complied  with,  probate  will  be  refused. 

*'  If,  on  perusing  the  affidavit  or  affidavits  setting  forth  the 
''  facts  of  the  case,  it  appear  doubtful  whether  the  will 
''  or  codicil  has  been  duly  executed,  the  Registrar  may  re- 
"  quire  the  parties  to  bring  the  matter  before  the  Judge  on 
'^  motion. 

''  If  both  the  subscribing  witnesses  are  dead,  or  if  from 
''  other  circumstances  no  affidavit  can  be  obtained  from  either 
**  of  them,  resort  must  be  had  to  other  persons  (if  any)  who 
*'  may  have  been  present  at  the  execution  of  the  will  or 
"  codicil ;  but  if  no  affidavit  of  any  such  other  person  can  be 
"  obtained,  evidence  on  affidavit  must  be  procured  of  that 
*'  fact,  and  of  the  handwriting  of  the  deceased,  and  the  sub- 
*^  scribing  witnesses,  and  also  of  any  circumstances  which 
''  may  nuse  a  presumption  in  favour  of  the  due  execution  (6). 

Interlineationa  and  Alterations. 

T  .    V      ^  ''  Interlineations  and  alterations  are  invalid  unless  they 

Interlineations  ,  ^ 

and  alterations  '*  existed  in  the  will  at  the  time  of  its  execution,  or  if  made 

when  valid.       «♦  afterwards,  unless  they  have  been  executed  and  attested  in 

'*  the  mode  required  by  the  Statute,  or  unless  they  have  been 

"  rendered  valid  by  the  re-execution  of  the  will^  or  by  the 

**  subsequent  execution  of  a  codicil  thereto. 

**  Where  interlineations  or  alterations  appear  in  the  will 
*'  (unless  duly  executed  or  recited  in,  or  otherwise  identified 
**  by  the  attestation  clause),  an  affidavit  or  affidavits  in  proof 
**  of  their  having  existed  in  the  will  before  its  execution, 
*'  must  be  filed,  except  when  the  alterations  are  merely  ver- 
*^  bal,  or  where  they  are  of  but  small  importance,  and  are 
<<  evidenced  by  the  initials  of*  the  attesting  witnesses  (c). 


On  what  evi- 
dence. 


When  opera- 
tive. 


Erasures  and  Obliterations. 

''  Erasures  and  obliterations   are  not  to  prevail,  unless 
"  proved  to  have  existed  in  the  will  at  the  time  of  its  exe- 

(a)  See  Latham  deceased,  10  Jur.  N.  S.  620. 

(6)  See  Burgopne  v.  ShovfUr,  1  Robert,  p.  5 ;   Jane   Thomas,    ^ 
L.  J.  N.  a  33. 
(c)  See  sec.  2&  WUls  Act  Ont. 
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cation,  or  unless  the  alterations  thereby  effected  in  the  will 
are  duly  executed  and  attested,  or  unless  they  have  been  ren- 
**  dered  valid  by  the  re-execntion  of  the  will,  or  by  the  subse- 
**  sequent  execution  of  a  codicil  thereto.  If  no  satisfactory  evi- 
*'  denoe  can  be  adduced  as  to  the  time  when  such  erasures 
**  and  obliterations  were  made,  and  the  words  erased  or  ob- 
^  literated  be  not  entirely  effaced,  but  can,  upon  inspection 
'*  of  the  paper,  be  ascertained,  they  must  form  part  of  the 
«' probate. 

"  In  every  case  of  words  having  been  erased  or  obliterated.  Affidavit 
**  which  might  have  been  of  importance,  anaflidavit  will  be  thereon. 
**  required. 

Deeds  c&c,  referred  to  in  a  WiU  or  Codicil. 

**  If  a  will  contain  a  reference  to  any  deed,  paper,  memo-  Documents  re- 
**  randum,  or  other  document  of  such  a  nature  as  to  raise  a  !Sji®^^^ 
*^  question  whether  it  ought  or  ought  not  to  form  a  constituent  produced. 
*'  part  of  the  will,  the  production  of  such  deed,  paper,  memo- 
**  random,  or  other  document,  must  be  required,  with  a  view 
"  to  aaoertain  .whether  it  be  entitled  to  probate,  and  if   not 
"  produced,  its  non-prodaction  must  be  accounted  for. 

**  No  deed,  paper,  memorandum,  or  other  document  can  when  a  doou- 

**  form  part  of  a  will  unless  it  was  in  existence  at  the  time  ™«"*  cannot 

*  form  part  of  a 

**  when  the  will  was  executed.  will. 

Appearance  of  the  Paper. 

"  If  there  are  any  vestiges  of  sealing-wax,  or  wafers,  or  indication    of 
**  other  marks  upon  the  testamentary  papers  leading  to  the  document  hav- 
•*  inference  that  sny  paper,  memorandum,  or  other  docu-  ^©d*^  *'^' 
^  ment  has  been  annexed  or  attached  to  the  same,  they  must 
"  be  satiafactorily  accounted  for,  or  the  production  of  such 
*'  paper,  memorandum,  or  other  document  must  be  required, 
*'  tnd  if  not  produced  its  non-production  must  be  accounted 
"for. 


Wcman^s  WiU  by  Virtue  of  a  Power. . 

''  In  granting  probate  of  a  married  woman's  will  made  by  The  power  to 
"  virtue  of  a  power,  or  administration  with  such  will  annexed,  be  specified  in 
''  the  power  under  which  the  will  purports  to  have  been  made     ^  ^^'^^ 
*'  must  be  specified  in  the  grant. 

Codicils, 

'^  The  above  rules  and  orders  respecting  wills  apply  equally  go   as  to 
'*  to  oodidla.  CchUcUs. 
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Execution  and 
Attestation. 


When  prima 
/oMte    entitled 
to  'Probate. 


Evidence 
required. 


If  unattested. 


Proof  of  hand- 
writing. 

If  onl^  one 

attesting 

witness. 


l€ 


Exeaition  of  a  Will. 

It  ifl  not  necessary  that  a  will,  codicil,  or  testamentary 
paper,  dated  before  Ist  January,'*  1874,  ''should  be  signed  by 
the  testator,  or  attested  by  witnesses,  to  constitute  it  a  valid 
disposition  of  a  testator's  personal  property.  Although 
neither  signed  by  the  testator,  nor  attested  by  witnesses, 
it  may  nevertheless  be  valid,  but  in  such  cases  tiie  testator's 
intention  that  it  should  operate  as  his  will,  codicil,  or  testa- 
mentary disposition,  must  be  clearly  proved  by  circum- 
stances. 

''  A  will;  codicil,  or  testamentary  paper  signed  at  the  end 
of  it  by  the  testator,  and  attested  by  two  disinterested 
witnesses,  although  there  be  no  clause  of  attestation,  is 
prima  facie  entitled  to  probate. 

*'  In  cases  where  a  will,  codicil,  or  testamentary  paper  is 
attested  by  two  witnesses,  such  witnesses  are  not  required 
to  have  been  present  with  the  testator  at  the  same  time. 
It  is  sufficient  if  the  testator  subscribed  his  name,  or 
made  his  mark,  to  the  paper  in  the  presence  of  one  attesting 
witness,  or  produced  it  with  his  name  already  subscribed, 
or  his  mark  already  made  to  one  attesting  witness,  and 
afterwards  produced  it  to  the  other  attesting  witness,  pro- 
vided that  on  each  occasion  he  declared  it  to  be  his  will, 
codicil,  or  testamentary  disposition,  or  otherwise  notified 
his  intention  that  it  should  operate  as  such. 
**  If  the  will,  codicil,  or  testamentary  paper  is  signed  at 
the  end  of  it  by  the  testator,  but  is  imattested,  and  there 
is  nothing  to  show  an  intention  that  it  should  be  attested 
by  witnesses,  the  affidavit  of  two  disinterested  persons  to 
prove  the  signature  to  be  of  the  hand-writing  of  the  testa- 
tor will  be  sufficient  to  entitle  the  paper  to  probate. 
"  If  the  will,  codicil  or  testamentary  paper  is  signed  at  the 
end  of  it  by  the  testator,  and  attested  by  one  witness  only, 
and  there  is  nothing  to  show  the  testator's  intention  that  it 
should  be  attested  by  a  second  witness,  the  affidavit  of  one 


(a)  These  instructions  **  are,  in  fact,  an  epitome  of  the  law  as  it 
stood  previously"  to  1st  January,  1838,  in  England.  Browne  on 
Probate ;  London,  1873. 
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"  diflinterested  penon  to  prove  the  signatare  to  be  of  the 
**  Itmnd-writing  of  the  testator  will  be  sufficient  to  entitle  the 
"  paper  to  probate. 

"  The  circumstance  of  a  person  being  named  as  an  execu-  Interentedwit- 
**  tor  in  the  will,  codicil,  or  testamentary  paper,  or  being  in-  ^^^s. 
**  terested  as  a  legatee,  or  as  the  husband  or  wife  of  a  legatee 
**  under  such  will,  codicil,  or  testamentary  paper,  rendered 
'*  him  or  her  incompetent  to  become  an  attesting  witness 
''  to  it ;  so  that  if  the  name  of  a  person  so  interested  appears 
*'  as  that  of  a  subscribing  witness  to  the  wiU,  codicil,  or  tes- 
**  tamentary  paper,  the  same,  so  far  as  regards  his  or  her  at- 
**  testation,  must  be  considered  as  unattested,  and  his  or  her 
**  eyidenoe  in  support  thereof  will  be  inadmissible,  unless  he 
* '  or  she  shall  first  release  his  or  her  interest  thereunder,  (a) 

**  If  an  attestation  clause,  or  the  word  '  witness '  appear  if  will  prima 
**  written  at  the  foot  of  the  paper,  the  same  being  unattested,  f^  inoom- 
''  or  if  the  paper  purport  on  the  face  of  it  to  be  a  draft  of  a 
**  wiU,  the  copy  of  a  will,  or  instructions  for  a  will,  it  must 
**  prima  facie  be  considered  as  an  incomplete  paper,  and  not, 
*'  saTe  under  special  circumstances,  entitled  to  probate. 

Jppearanee  of  Paper, 

"  Any  appearance  of  an  attempted  cancellation  of  a  paper  Presumption 
**  by  burning,  tearing,  obliteration,  or  otherwise,  and  every  ^^  revocation. 
''  circumstance  leading  to  a  presumption  of  abandonment  or 
*'  revocation  of  a  paper  on  the  part  of  the  testator  must  be 
"  accounted  for. 

Alterations  and  Inttrlineationa, 

'*  Alterations  and  interlineations  made  by  the  testator,  if  Alteratioim, 
"  unattested,  are  to  be  proved  by  the  affidavits  of  two  per-  &«•,  how 

sons  as  to  his  hand-writing.     If  the  same  are  in  the  hand-  ^^^"^ 

''  writing  of  any  person  other  than  the  testator,  it  will  suf- 

"  fioe  to  prove  by  affidavit  that  such  alterations  and  intor- 

"  Hnetttions  were  known  to,  and  approved  of,  by  the  testa- 

'*  tor.     Proof  by  affidavit  that  they  existed  in  the  paper  at 

'*  the  time  it  was  found  in  the  repositories  of  the  testator, 

''  recently  after  his  death  may,  under  circumstances,  suffice. 

"  Alterations  and  interlineations  made  since  the  31st  of  De- 

" oember,'*  1873,  " are  subject  to  the  provisions  of  "  36  Vic, 

(«)  See  sacs.  17, 18, 19,  Wills  Act  Ont. ;  and  Crawford  v.  Boyd,  22 
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papers. 
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Revival  of 
Wills  made  be- 
fore Wills  Act. 


Mode  of  exe- 
cution. 


Codicil. 


Defective 
execution 
supplied. 


Exeeutum  of 
wills  since 
Wills  Act. 


Position  of 

testator*8 

signature. 


Deeds,  etc,,  referred  to  in  a  Will,  orcmnexed  to  a  IViiL 

''  With  respect  to  deeds,  papers,  memoranda,  or  other  do- 
cuments mentioned  in  a  testamentary  paper,  or  appearing 
''  to  have  been  annexed  or  attached  thereto,  the  foregoing '"^^ 
"  instructions  as  to  wills  bearing  date  since  the  Slat  December" 
1^5,  "apply." 

B^^licatUm  by  Codicil, 

''  A  will  made  before  the  1st  of  January,  187j^,  is  repub- 
"  lished,  by  a  subsequent  codicil  thereto  duly  executed  (a). 

Mode  of  Execution, 

"  In  every  case  where  an  aflidayit  is  made  by  a  subscribing 
"  witness  to  a  wiU  or  codicil,  such  subscribing  witness  is  re- 
''  quired  to  depose  as  to  the  mode  in  which  the  said  will  or 
'*  codicil  was  executed  and  attested." 

Since  the  Wills  Act  the  word  "codicil"  can  only- 
mean  a  testamentary  paper  duly  executed  and  at- 
tested  (6). 

The  defective  execution  of  a  testamentary  paper 
may  be  supplied  by  a  subsequent  document  duly 
executed,  but  the  earlier  instrument  must  be  so 
described  that  there  can  be  no  doubt  as  to  its 
identity  (c). 

The  manner  in  which  a  will  is  to  be  executed  is 
prescribed  by  the  Statute  (sec.  12). 

By  execution,  is  to  be  understood  the  whole  oper- 
ation which  is  necessary  to  make  a  document  testa- 
mentary in  the  first  instance  (Cdsement  v.  FtUton, 
5M00.P.C.C.  141). 

By  sec.  12,  s.-s.  2,  "  Wills'  Act,"  the  signature  of 
the  testator  may  be  placed : — 

1.  "At "  the  end  of  the  will,— or 

(a)  See  WiUs  Act,  Ont,  sec  24. 

(h)  Vide  Interpretation  clauBe  '*  Wills  Act ;  **  Cfroker  v.  The  Manimm 
of  Hertford,  4  Moo.  P.  C.  C.  339,  362 ;  and  In  Re  Tnutt  of  Anxm 
Parker's  WiU,  20  Gr.  389. 

(c)  Saberffham  v.  Vincent,  2  Yes.  Jr.  231. 
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2.  "After"  the  end  of  the  will,— or 

3.  "  Following  "  the  end  of  the  will,— or 

4.  *  Under  "  the  end  of  the  will,— or 

5.  "  Beside  "  the  end  of  the  will, — or 

6.  "  Opposite  to— -the  end  of  the  will," — so  that 
^  it  is  apparent  on  the  face  of  the  will  that  the  tes- 
tator intended  to  give  effect  by  such  signature  to 
the  writing  signed  as  his  will." 

"And  no  such  will  shall  be  affected  by  the  circum- 
stance that  the  signature  :— 

1.  "Does  not  follow,  or  is  not  immediately  after 
the  foot  or  end  of  the  will, — or 

2.  "  By  the  circumstance  that  a  blank  space  inter- 

venes  between  the  concluding  word  of  the  will  and  ^ 

the  signature, — or  '.J 

3.  "By  the  circumstance  that  the  signature  is 
placed  among  the  words  of  the  testimonium  clause, 


4.  "  Of  the  clause  of  attestation  (a),- 

5.  "Follows  or  is  after,  or  under  the  clause  of 
attestation,  either  with  or  without  a  blank  space 
intervening,— or 

6.  "  Follows  or  is  after  or  under,  or  beside  the 
names,  or  one  of  the  names  of  the  subscribing  wit- 
nesses,—or 

7.  "  By  the  circumstance  that  the  signature  is  on 
a  side  or  page,  or  other  portion  of  the  paper  or 
papers  containing  the  will  whereon  no  clause  or 

paragraph  or  disposing  part  of  the  will  is  written 

*bove  the  signature,— or 

8.  **  By  the  circumstance  that  there  appears  to  be 
sufficient  space  on,  or  at  the  bottom  of  the  preceding 
^de  or  page,  or  other  portion  of  the  same  paper 
on  which  i^e  will  is  written  to  contain  the  signa- 
tore;        ♦        ♦        ♦        ♦ 

(«)  Fi§m»  1  P.D.  70. 
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Wheie 

signature 

ineffectual. 


Mark. 


Stamp. 


Sealing. 


Genuine  exe- 
cution upheld. 


Defective  exe- 
cution, 
instances. 

Position  of  tes- 
tator's signa- 
ture. 


9.  "But  no  signature  under  this  Act  shall  be 
operative  to  give  effect  to  any  disposition  or  direc- 
tion, which  is  underneath,  or  which  follows  it,  nor 
shall  it  give  effect  to  any  disposition  or  direction 
inserted  after  the  signature  was  made.*' 

A  mark  made  by  the  testator,  his  hand  being 
guided,  and  he  being  unable  from  bodily  weakness 
to  sign,  has  been  held  sufficient  (a). 

And  a  will  was  declared  valid  which  was  signed 
by  a.  mark,  although  the  testator's  name  did  not 
appear  in  it  {Bryce,  2  Curt.  826  [1839] ). 

A  signature  impressed  with  a  marking  stamp  by 
the  testator's  direction  was  held  sufficient  (6). 

Sealing  is  not  good  as  a  signature  {Ellis  v.  Smith, 
1  Ves.  Jr.  13  ;  Wright  v.  Wakeford,  17  Ves.  Jr.  454). 

The  will  of  a  testatrix,  signed  by  her  former  name, 
was  admitted  to  probate  as  duly  executed  {Olover,  5 
No.  Ca.  553). 

Within  the  limits  of  reasonable  construction,  the 
Court  is  prepared  to  go  all  lengths  to  save  a  genuine 
act  of  execution  from  entanglement  and  defeat  by 
formal  requirements  (c)  ;  but  where  the  execution 
fails  to  comply  with  the  requirementsof  the  Wills* 
Act,  probate  will  be  refused. 

The  following  are  instances  of  defective  execution 
which  have  been  the  subject  of  legal  decision : — 

Probate  was  refused  of  a  paper  as  not  being  Bigned 
at  the  foot  or  end,  the  signature  and  attestation 
clause  being  in  the  middle  of  the  back  of  the  page 
on  which  the  will  was  written,  erasures  and  altera- 
tions unattested  and  unexplained  appearing  on  both 
pages  (d). 

(a)  WUion  V.  Bedard,  12  Sim.  28. 

(h)  Jenkins  v.  Onitford,  3  Sw.  &  Tr.  96. 

(c)  Jones  34  L.  J.  P.  M.  A  A.  41 ;  4  Sw.  &Tr.  3perSir  J.  P.  WUde^, 
1865. 

(rf)  Ai/res  V.  Ayres,  5  No.  Ca.  375  (1847)  ;  see  also  Willis  ▼. 
ib.  433  (1847). 
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Probate  was  refused  to  a  will  written  on  a  printed  signfttore  in 
form  to  which  the  deceased  added  opposite  the  clause  01^1^^'****^^ 
of  attestation  certain  legacies,  and  then,  in  the  pre- 
sence of  witnesses  wrote  his  name  in  the  attestation 
clause  (a). 

Probate  was  sought  of  a  document  consisting  of  Foot  or  end. 
six  pages,  five  of  which'  were  duly  signed  and  at- 
tested, but  the  sixth  page  continuing  and  formally 
concluding  the  will  was  left  unsigned  only  from  an 
oversight.  There  being  evidence  of  an  intention  to 
execute  this  page  also,  the  Court  declined  to  reject 
it  as  immaterial,  and  refused  probate  of  the  entire 
document  as  not  signed  at  the  foot  or  end  (b). 

Probate  was  refused  of  a  testamentary  paper  which 
contained  a  specific  bequest,  and  an  appointment  of 
executors  below  the  signature  of  the  testatrix  and 
between  those  of  the  attesting  witnesses,  as  follows : 

"  William  Thomas  Scott  and  Frederick  James 
Barold  each  to  have  a  suit  of  black. 

"  Martha  Topham, 
."  EuzABErrH  Rogers. 
"  To  Mary  my  gold  chain.    I  appoint  Frederick 
Jaines  Harrold  and  WUUa/ra  Thomas  Scott,  execu- 
tow.    Anna  Maria  Scott,  executrix. 

(Witness)  "  Anna  Marla  Scott." 

The  Court  considered  the  paragraph  between  the 
fflgnatures  of  the  witnesses  "  a  continuation  of,  and 
I  iiot  an  addition  to  the  will."  Sir  H.  J.  Fust  remark- 
^  that  "  Miss  Scott  merely  attested  the  clause 
Wath  the  signatures  of  the  testatrix,  and  Mrs. 
tigers,  and  that  clause  clearly  has  not  been  executed 
^f  attested  by  the  testatrix  and  Mrs.  Rogers.  In 
^er  words  the  entire  will  has  neither  been  attested 

(>)  hirk^,  6  No.  Ca.  597  (1S48). 

(&)  SfiBuOaitd  V.  Sweetland,  4  Sw.  &  Tr.  6  ;  and  3-i  L.  J.  N.  S.  P. 
*•  *  A.  42  (1865). 
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Acknowledg- 
ment. 


Attestation. 


by  Miss  Scott,  nor  signed  at  the  foot  or  end  by  the 
testatrix  "  (a). 

The  acknowledgment  by  the  testator  of  his  own 
signature  or  the  signature  made  by  some  other  per- 
son in  his  presence  and  by  his  direction  is  sufficient, 
if  attested,  as  required  by  the  Act  (6). 

The  signature  is  now  to  be  made  or  acknowledged 
by  the  testator  in  the  presence  of  two  or  more  wit- 
nesses present  at  the  same  tvme  (c). 

Where  a  testator,  not  having  nominated  executors, 
had  signed  his  will  as  follows : 

*^  In  testimony  of,  &c.,  I  have  thia  day  signed  my  name, 

"  Gkoros  Oottok. 

*'  being  the  twenty-first  day  of  January,  in  the  year  of  our 
*'  Lord  one  thousand  eight  hundred  and  forty-five,  in  theprtM' 
**  ence  of  my  executors^  or  trust  for  the  just  fulfihnent  of  my 
' '  last  wishes  and  desires  herein  described, 

"(Witness)  William  Ausmr. 
*' Elizabeth  Austin." 


-the  court  decreed  probate  of  the  paper  as  it 


stood,  not  to  them  but  to  a  legatee,  refusing  to  reject 
the  words  after  the  signature,  as  they  formed  part 
of  the  attestation  clause,  but  treating  them,  though 
possibly  "a  constructive  appointment  of  executors 
and  trustees,"  as  descriptive  only  and  not  disposi- 
tive (d). 

And  probate  of  will  apparently  duly  signed  and 
attested,  but  having  a  clause  nominating  executors 
appearing  below  the  signatures,  though  actually 
written  before  them,  was  refused.  Afterwards  a 
grant  of  administration  with  will  annexed,  without 

(a)  Topham  y.  TopJiam,  2  Rob.  189 ;  &  7  No.  Ca.  272  (1850). 

(&)  Began,  1  Curt.  908  (1838).  See  also  Warden,  2  Curt.  3M  (1S39). 
Thcmpson,  4  N.  C.  64.3  (1846),  and  Clark,  2  Curt.  329,— in  wbidi  ease 
the  person  directed  signed  his  own  name  and  not  that  of  the  testator. 

(c)  MorriU  v.  Douglas,  L.  R.  3  P.  A  D.  1  (1872). 

(d)  CoUon,  6  No.  Ca.  307 ;  1  Robert  658. 
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that  clause^  was  by  consult  made  to  the  residuary 
legatee  (a). 

If  there  be  no  date,  or  if  there  be  an  imperfect  Date  of  will  oi 
date  only,  to  a  will,  one  of  the  attesting  witnesses  pUed.  ""^ 
must  supply  it  by  making  an  affidavit  in  proof  of 
it.  If  neither  of  the  attesting  witnesses  nor  any 
other  person  can  make  this  affidavit,  evidence  must 
be  given  showing  that  the  will  is  the  latest  or  'the 
only  will  of  the  testator.  If  a  codicil  be  imdated, 
or  imperfect  in  date,  the  same  affirmative  evidence 
must  be  procured  from  one  of  the  attesting  wit-  « 

nesses ;  or  if  both  of  them  are  unable  to  recollect 
the  date,  and  no  one  else  can  supply  it,  evidence  ^ 

must  be  given  showing  at  least  its  deposit  amongst 
the  testator's  papers  of  importance  (&). 

If  both  witnesses  agree  in  distinctly  negativing  Affidavit  nega- 
the  execution  of  a  will  or  codicil,  the  court,  on  their  cuSon  of  a^'^^ 
affidavit  being  filed,  tacitly  allows  another  will  to  ^^* 
be  proved,  or  excludes  the  codicil  from  probate,  or 
permits  mere  administration  to  be  taken,  as  in  the 
case  of  intestacy  (o). 

If,  out  of  three  or  more  witnesses  to  a  will  or  Subscription 
codicil,  one  shall  turn  out  npt  to  have  legally  at-  ing  witness  not 
tested  the  instrument,  the  court  will,  notwithstanding,  pj^bLte?  '"^"^ 
not  exclude  the  subscription  of  such  unnecessary  and 
non-attesting  witness  from  the  probate  and    the 
registration  (d). 

But  where  a  residuary  legatee,  who  had  been  pre-  Exdaded. 
sent  at  the  execution  of  a  will,  wrote  her  name,  at 
the  request  of  one  of  the  attesting  witnesses,  under- 
neath the  attestation  clause,  after  the  execution  of 
the  will,  the  court  being  satisfied  that  she  had  not 

(a)  Thamoi  HoweU,  2Ciirt  342  (1839) ;  see  also  Davii,  2  N.  C.  861 
(1843),  and  Davi$,  3  Chirt.  749. 
(&)  Co<ite,p.  82. 
(c)  «&.,  p.  84,  and  ante  p. 
(<i)  J.  Fonai,  2  Sw.  &  Tr.  384  (1861). 
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signed  the  will  as  a  witness,  directed  her  signature 
to  be  omitted  from  the  probate  (a). 

In  the  goods  of  John  E.  White,  upon  evidence  that 
ObliteratioM  certain  unattested  erasures  and  obliterations  appear- 
ing in  the  will  did  not  exist  at  the  time  of  execution, 
probate  was  upon  the  fiat  of  the  Surrogate  of  the 
Home  District  (Hon.  W.  H.  Blake,  26  March,  1843), 
gwSited  of  the  will  as  it  stood  before  any  of  the 
obliterations  or  erasures  took  place. 

Evidence  af-  If  proof  Can  be  adduced  that  interlineation,  inter- 
firming  altera*  «  . .  in  •  i  i 
lions  in  a  \viiL  polations,  erasures,  words  or  figures  written  upon  era- 
sures, or  anything  of  the  nature  of  an  alteration,  or  an 
^  unauthenticated  addition  appearing  in  the  will,  were 
written  and  made  at  a  period  preceding  the  execu- 
tion of  the  will,  they  are  entitled  to  probate.  AfEr- 
mative  evidence  of  this  character  can  occasionally 
be  produced  from  an  attesting  witness  who  observed 
the  alterations,  or  whose  attention  was  drawn  to 
them  before  or  at  the  period  of  the  execution,  or 
from  the  drawer  of  the  will,  who  can  depose  that 
the  parts  apparently  interpolated  or  altered,  accord 
with  his  draft,  or  from  the  writer  or  engrosser  of 
the  will  who  can  prove  them  to  have  been  his  own 
ministerial  handiwork  either  as  the  correction  of  his 
own  error  in  copying,  or  as  a  change  of  intention  on 
the  part  of  the  testator  previously  to  the  execution 
of  the  will  (6). 

An  affidavit  from  any  one  of  the  persons  desig- 
nated or  from  any  other  person  who  is  in  any  other 
mode  qualified  to  despose  affirmatively  is  sufficient 
to  entitle  the  alteration  to  probate. 

Any  alteration  or  revocation  made  in  or  of  the 
provisions  of  a  will  after  the  1st  January  1874,  to 

{n)  ShArman,  38  L.  J.  R.  (N.  S.),  P.  At  M.  47  ;    and  L.  R.  1  P.  k 
D.  661  (1869). 
(6)  See  WillB*  Act,  sec  23  ;  Coote,  85  &  ante  p. 
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be  effectual  must  be  attested  in  the  same  manner  as 
a  will  requires  to  be  attested,  and  that  notwith- 
standing the  will  was  made  anterior  to  that  date  (a). 

A  single  interlineation  or  interpolation  will  prove  fe!^?^  ^' 
itself  if  the  signature,  or  the  initials  of  the  signa- 
tures of  the  testator,  and  the  two  attesting  wit- 
nesses are  written  opposite  to,  or  near  it. 

A  recital  of  an  alteration  in  the  attestation  claiCse  Declarationi 
is  satisfactory  evidence  as  to  that  alteration  (6).  ^ 

Declarations  made  by  a  testator  previously  to  the 
to  the  execution  of  his  will,  which  agree  with  al- 
terations appearing  in  it,  demonstrate  that  the  alter- 
ations  are  not  after-thoughts,  and  are  evidence  that  «. 

they  were  made  before  the  execution  of  the  will  (c). 

Proof  of  Wais. 

As  analagous  evidence,  Lord  Campbell  has  ranked  A'terationa. 
the  following,  viz. :  the  production  of  the  draft  of 
the  will,  corresponding  with  the  will  in  its  altered 
form,  and  written  and  verbal  instructions  from  the 
testator  to  his  solicitor,  to  draw  the  will  in  its  altered 
form  (d). 

If  alterations  made  in  a  will,  after  its  execution, 
can  be  shown  to  have  been  made  before  the  execu- 
tion of  a  codicil  thereto,  they  are  by  such  codicil 
made  valid  (e). 

The  mere  circumstance,  however,  that  an  altera- 
tion has  been  dated  by  a  testator  as  before  the  exe- 

(a)  Smith  ▼.  Meriam,  25  Gr.  SSSAsee  sec.  23  Will's  Act,  &  p.  ante 

(h)  anUp.  180,  A  Coote,  86. 

{e)  Doe  and  Shallcrois  v.  Palmer  and  others,  20  L.  J«  K.  (N.  S  ), 
p).  967 ;  Deiteh  ▼.  Dench,  L.  R ,  2  P.  D.  pp.  64,  65 ;  and  see  James  v. 
JArimptoin,  1  P.  D.  43L  (In  Iknch  v.  Dench  the  testator  had  used  a 
lithographed  form  of  will.) 

<<i)  Doe  ami  ShaUcross  v.  Palmer  and  others,  20  L.  J.  K  (N.  S.) 
p.  373,  and  16  Q.  B.  p.  747,  and  J.  P.  RipUp,  1  Sw.  and  Tr.  69. 

ie)  iMskH^fton  V.  Onslow,  6  Notes  of  Cases,  188,  and  Bradhy,  5 
Notes  of  CaM8,  p.  188. 
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cution  of  his  will,  does  not  entitle  such  alteration  to 

probate  (a). 
Verification  of     Alterations,  however,  which,  though  made  after 
directed  by      execution,  have  been  either  executed  in  the  manner 
Wills  Act.       required  by  the  Statute  for  the  execution  of  the  will 

itself,  or  are  verified  by  the  signatures  or  initials  of 

the  testator  and  the  witnesses,  are  admissible  to  pro- 
Secjion  23,      bate :  for  the  23rd  section  of  the  Wills'  Act  of  On- 

WilUAct.  .   ' 

tario  allows  the  validity  of  an  alteration,  if  it  has 
been  executed  in  the  manner  required  by  the  same 
Act  for  the  execution  of  the  will  itself ;  or  failing 
this,  if  the  signature  of  the  testator  and  the  sub- 
scription of  the  witnesses  have  been  made  in  the 
margin  or  on  some  other  part  of  the  wiU  opposite  to 
or  near  the  alteration,  or  at  the  foot  or  end  of  or  op- 
posite to  a  memorandum  referring  to  such  altera- 
tion, and  written  at  the  end  or  some  other  part  of 
the  wilL 
Presumption  If  however,  no  affirmative  evidence  can  be  ob- 
alteratioS!^  tained,  the  presumption  of  law  is  (where  the  will  has 
been  made  since  the  Wills'  Act)  that  an  alteration 
has  been  made  subsequently  to  the  execution  of  the 
will,  and  it  will  accordingly  be  excluded  from  pro- 
bate (6). 
Words  or  If  the  obliterations  and  erasures  are  so  incomplete 

tSedT  ^^'  ^^^^  ^®  original  words  or  figures  can  be  read  or  de- 
ciphered either  by  the  naked  or  assisted  eye,  the 
court  will  restore  them  in  all  cases,  and  will  grant 
probate  of  them,  and  will  allow  the  use  of  magni- 
fying glasses,  but  not  chemical  agents  to  remove  the 
obscuring  ink  (c). 

If,  however,  the  original  words  cannot  be  read, 

(a)  Adamion,  3  L.  R,  P.  A  D.,  p.  253. 

(6)  Cooper  v.  Bockett,  P.  C.  4  No.  Ca.,  p.  685;  see  also  lUd,  p.  659, 
A  Smith  V.  Meriam,  tupm, 

(c)  Hortford,  W.  R.  vol.  23.  p.  211 ;  3  L.  R.,  P.  A  D.  pp.  214.216, 
1874. 
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either  by  the  naked  eye  or  through  extrinsic  aid,  Wordi,  Ac., 

.-  .  .         .  !•/*•         X        •      •   1        •      'J.    not  apparent. 

the   court  exercises  two  different  principles  in  its 
way  of  dealing  with  them. 

If  a  testator  has  obliterated  or  erased  the  whole 
of  a  bequest  or  provision  in  his  will,  or  has  com- 
pletely covered  it  by  paper  pasted  over  it,  and  has 
so  effectually  accomplished  his  purpose,  that  the  pas- 
sage is  not  apparent,  i.  e.,  cannot  be  made  out  on  the 
face  of  the  will,  the  revocation  is  complete,  under 
the  twenty-third  section  of  the  Wills'  Act,  and  the 
Court  grants  probate  of  a  blank  (a). 

But  where  part  of  a  legacy  only,  viz :  its  amount  Amount  of  ie« 
or  the  names  of  the  legatee,  has  been  so  covered,  or  ^^^  **" 
obliterated  or  erased,  leaving  the  name  of  the  legatee 
or  the  amount  of  the  legacy  untouched,  the  Court 
infers  that  the  testator's  intention  was  only  to  re- 
voke the  original  name  or  amount  in  the  event  of 
his  having  effectually  substituted  another,  in  which  Erasorej*.  &c., 
case  the  doctrine  of  dependent  relative  revocation  J^^^  revoca* 
becomes  applicable ;  and,  by  this  doctrine,  the  obli- 
teration or  erasure  being  done  with  reference  to  ano- 
ther act,  meant  to  be  an  effectual  disposition,  will  be  Dependent 
a  revocation  or  not,  according  to  the  efficiency  of  the  ^^^^  J®  ^^'^' 
relative  act.    But  the  alteration  in  the  name  or 
amount,  i.  6.,  the  relative  act,  not  being  executed  ac- 
cording to  the  Statute,  there  is  no  revocation  at  all, 
and  the  Court  will  restore  and  grant  probate  of  the 
original  words,  for  which  others  were  sought  to  be 
substituted.    In  these  cases  the  Court  has  exercised  Court  win 

aBcertam 

^e  right  of  ascertaining  cUiAmde,  by  parol  evidence,  original  words. 
what  the  original  words  or  figures  were,  in  order  to 
restore  them  (b). 

Where  the  testator  had  erased  in  his  will,  with  a 

(a)  Honfordf  ante  ;  Townley  y.  Watton,  3  Curt.  p.  766  ;  ffarrit,  1 
Sw.  &  Tr.  63& 
{b)  Hcrtfardf  ante. 


'J 


*22nd  section 
Wills'  Act  of 
Ontario. 
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knife,  the  amount  of  an  annual  jointure  of  £200,  and 
had  substituted  for  it,  in  his  own  handwriting,  a  sum 
of  £100.  He  had  also  written  under  the  clause  of 
attestation  an  explanatory  memorandum  of  what  he 
had  done,  but  the  memorandum  was  not  attested  as 
required  by  the  Wills'  Act.  It  was  held:  1st,  that 
the  20th*  section  of  the  Will's  Act  required  that  there 
should  be  on  the  part  of  the  testator  an  intention  of 
revoking ;  2nd,  that  the  evidence  adduced  showed 
that  the  testator  did  not  intend  to  revoke  absolutely, 
Ab  to  how  only  but  meant  to  revoke  by  substitutim^  a  different  sum 

will  cftn  DC  ro~ 

voked.  for  that  originally  bequeathed ;  3rd,  that  the  altera- 

tion could  not  take  effect,  because  it  was  not  exe- 
cuted according  to  the  Statute ;  and,  finally,  that 
therefore,  the  revocation  was  ineffectual,  and  the 
will  must  stand  in  its  original  state  (a). 

In  a  case  where  a  strip  of  paper  was  pasted  over 
the  amount  of  the  legacy,  leaving  the  name  of  the 
legatee  imtouched,  the  Court,  inferring  that  the  tes- 
tator's intention  was  only  to  revoke  the  part  covered, 
in  the  event  of  his  having  effectually  substituted  an- 
other bequest  in  its  place,  exercised  its  right  of  ascer- 
taining the  original  disposition  by  any  means  of  le- 
gal proof,  removed  the  strip  of  paper,  and  having 
thus  ascertained  the  original  word,  granted  probate 
of  the  codicil  as  unaltered  (&). 

Where  the  name  of  a  legatee  was  so  entirely  erased 
that  it  was  no  longer  apparent,  another  being  substi- 
tuted for  it,  on  evidence  being  given  as  to  what  the 
original  name  was,  the  Cgurt  restored  it  (c). 

But  the  restoration  of  the  original  words  which 


Restoring 
words.  £c, , 
•rasea,  Ac 


(a)  Brooke  v,  Kent,  3  Moo.,  P.  C.  34  ;  1  No.  of  Ca.  95, 1841.  The 
provisions  of  the  Wills  Act  m  to  revocation  do  not  H>pl7  to  wiUs  of 
persons  who  died  before  1st  of  Janoary,  1869 :  see  section  8. 

(6)  Hereford,  mpra :  see  also  Luihington  v.  Onslow,  6  Na  of  Ca. 
183 ;  Soar  v.  Dolman,  3  Curt  121 ;  Parr.  1  L.  J.  R.  (N.  8.),  vol.  29, 
p.  70. 

(e)  MeCahe,  L.  R.,  3  P.  &  D.  p.  96. 


.J 
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constituted  the  name  of  the  legatee,  or  the  amount 
of  the  legacj,  is,  of  course,  conditioned  upon  the  pos- 
sibility of  obtaining  evidence  of  what,  in  either  case, 
these  were.  Where  this  evidence  cannot  be  obtained, 
the  Court  is  under  the  necessity  of  granting  probate 
of  -a  blank  (a). 

Unattested  alterations  in  the  testator's  handwrit-  In  wills  made 
ing,  in  a  will  executed  before  the  Wills'  Act  came  into  AcTpresump- 
operation,  will,  in  the  absence  of  a  date,  be  presumed  of^^terltion. 
to  have  been  made  before  that  Act  came  into  opera- 
tion, and  are  entitled  to  probate  without  any  affirm- 
ative evidence  (b). 

The  same  principle  is  also  applied  to  alterations 
in  a  wiU  made  by  a  soldier  in  actual  miUtary 
service,  the  alterations  being  in  his  own  handwrit- 
ing (c). 

All  verified  alterations,  however,  are  not  necessa-  Verified  alter 
rily  admitted  to  probate ;  they  are  subject  to  the  not  admitted 
discretion  of  the  Court.     It  will  see  with  what  ob-  ^  ^"^^^^ 
ject  the  alterations  have  been  made. 

If  it  can  determine  that  they  represent  a  definite 
intention  of  the  testator,  it  will  adopt  them ;  but 
if  it  is  of  opinion  that  they  were  deliberative  only, 
they  will  be  omitted  from  probate,  as  not  being  in- 
cluded even  in  any  confirmation  made  subsequently 
by  the  testator  (d). 

Alterations  which  have  been  made  since  a  testa-  Alteratione 
tor's  decease,  or  by  unauthorized  persons  at  any  ?MtatOT,^orby 
other  time  since  the  execution  of  a  will,  being  of  ^"  direction. 
the  nature  of  felony,  are,  by  the  practice  in  England, 

{a)  K  SL  Jwmu^  1  Sw.  &  Tr.  239,  and  Sir  C,  Ibbetton,  2  Guit. 
337. 

(6)  aireaier,  4  Sw.  ft  Tr.  194,  and  28  L.  J.  R  (N.  S.)  P.  ft  M. 
SO ;  PmnmffUm,  1  Notei  of  CaMS  399 ;  PicheU  v.  Jenkinton,  2 
<7urt.27a 

(e)  Twmiaie,  8  L.  R,  P.  and  D.  p.  206. 

id)  ffaU.  L.  &  2  P.  ft  D.  pi  35». 
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submitted  to  the  Court  for  its  directions  as  to  the 
course  to  be  pursued  (Coote,  7th  ed.  92). 
^^^^S.—  ^^       Where  vestiges  of  sealing-wax,  or  wafers,  or  other 

suggestive  ap-  ^  ®  '  ' 

pearances  on    marks  appear  on  testamentary  papers,  as  referred  to 
will  or  codidl.  at  p.  181  ante,  the  presumption  of  spoliation  must  be 
Evidence  to     rebutted.    This  may  be  done  by  evidence,  showing 
either  that  the  testator,  per  ae  or  per  oZitim,  removed 
a  codicil  or  a  portion  of  the  will,  or  that  when  the 
will  was  found,  on  the  occasion  of  the  testator's  death, 
it  was  in  the  identical  condition  in  which  the  execu- 
tor produces  it  to  the  Court. 
Exchwion  of        The  Court  will  exclude  from  probate  any  part  of 
bate.  a  will  which  the  testator  did  not  know  to  be  therein. 

So  when  a  revocatory  clause  has  been  introduced 
into  a  will,  without  the  instructions  or  knowledge  of 
a  testator  the  Court  granted  probate  without  that 
clause  (a). 

And  a  similar  order  was  made  in  another  case 
where  a  testator  had  been  found  by  the  verdict  of  a 
jury  not  to  have  known  or  approved  of  a  residuary 
clause  in  his  will  (6). 

The  Court  has  also  constantly  excluded  from  pro- 
bate  words  of  atrocious,  offensive  or  libellous  charac- 
ter (c);  but  it  cannot  exclude  any  words  or  sentences 
which  do  not  come  fully  within  such  category  (d). 
Date  of  will  If  the  date  be  inaccurately  given  in  the  original 
daviT  ^  *  ^iU  ^^  Court  will  allow  the  true  date  to  be  shown 
by  affidavit. 

The  true  date  will  be  inserted  in  the  probate  («), 
but  not  in  the  annexed  engrossment  of  the  will. 

(a)  Oswald  L.  R.,  3  P.  &  D.  p.  162 ;  and  Me  ffarUr'y.  Barter,  ib. 
p.  11. 

(6)  Fulton  V.  Andrew,  7  L.  R  E.  A  I.  Appeals  448. 

(c)  Oeorgt  Wartnaby,  4  Notes  of  Cases  477;  Manh  v.  Mar$h,  1 
Sw.  A;  Tr.  636. 

{d)  CuHie  v.  CuHis,  3  Add.  33.  See  Honeywood,  L.  R  2  P.  &  D. 
251  A  252. 

(e)  AUchin,  L.  R  1  P.  A  D.  665. 
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When  -A  will  was  referred  to  in  a  codicil  under  a 
date  which  belonged  to  an  earlier  will,  the  Court 
corrected  the  reference,  and  granted  probate  of  the 
will  intended  to  be  referred  to  (a). 

In  Sugden  v.  Lord  St  Leonards  (6),  a  will,  to  Lo«t  willa. 
which  there  were  codicils  could  not  be  found  after 
the  death  of  the  testator,  but  his  daughter,  recol- 
lecting the  will,  wrote  it  out  from  memory.  She 
had  lived  with  the  testator  all  her  life ;  and  he  had 
constantly  consulted  her  about  the  will,  and  ex- 
plained its  provisions  to  her,  and  she  had  from  time 
to  time  assisted  him  to  make  and  alter  it.  Some 
parts  she  could  not  remember,  but  much  of  what  she 
recollected  was  corroborated  by  the  codicils,  and  by 
declarations  of  testator  to  others  after  execution. 
She  took  by  the  will  a  considerable  share  of  the 
property,  and  of  the  residuary  estate.  Of  this  there 
was  no  direct  corroboration ;  but  her  veracity  was 
admitted  by  those  who  opposed  probate.  Ultimately 
the  Court  of  Appeal,  affirming  the  decision  of  the 
President  of  the  Probate  Division,  held  the  presump- 
tion of  destruction  oniTM)  revocandi  rebutted,  and 
being  satisfied  that  the  contents  of  the  will  were 
substantially  as  stated  by  the  daughter,  held  also, 
aflunming  the  decision  of  the  lower  Court,  that  the 
will,  as  written  down  by  the  daughter,  should  be 
admitted  to  probate.  And  also  that  declarations  by 
a  testator,  whether  before  or  after  the  execution  of 
the  will,  were  admissible  as  evidence  of  its  contents, 
overruling    Qwicik  v.  Quick  (c). 

The  substance  of  a  lost  will  as  contained  in  re- 
citals in  a  deed  was  admitted  to  probate  in  the  Sur- 
rogate Court,  County  of  York  (d). 

(«)  Andenon,  39  L.  J.  R.  (N.S.)  P.  ^b  M.  55. 

{h)  L.  B.  1  P.  D.  164  (1876).    4  L.  J.  N.  S.  (P.  M.  ^b  A.)  49. 

(c)  3  Sw.  at  Tr.  442  (1864.) 

(tf)  In  ffoodi  of  ike  Han.  H,  J,  BwiUtm^  deeeoied,  2  Nov.,  1877. 
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Deaf  and  Where  a  deaf  and  dumb  testator  has  made  his 

^*'^^''  will  by  communicating  his  instructions  by  signs  and 
motions,  the  Court  before  pronouncing  for  the  will 
required  an  affidavit  by  the  drawer  of  the  nature  of 
the  signs  and  motions  with  which  he  communicated 
with  the  deceased ;  and  when  this  was  furnished  on 
a  succeeding  application  it  was  deemed  unsatisfac- 
tory, and  the  motion  was  rejected  for  the  consent  of 
the  next  of  kin  to  be  obtained  (a). 

In  cases  of  this  description  the  affidavits  must  be 
prepared  with  the  utmost  possible  precision  and  ac- 
curacy (a). 


Section  V. 

INCOBPOBniON  OF  PAPEBS  OF  BEFEBENCE,  ETC. 

Where  a  testator,  by  his  will  or  codicil,  expressly 
refers  to  any  other  documents  which  are  in  existence 
at  the  time,  such  as  deeds,  wills,  or  codicils,  of  him- 
self or  of  other  persons,  or  even  to  papers  void  or 
invalid  per  se,  as  carrying  out  or  containing  his  own 
dispositions,  such  documents  and  papers  are  con- 
sidered to  be  incorporated  in  and  to  form  part  of  the 
will,  being  considered  equally  valid  with  the  will, 
and  are  included  by  the  Court  in  the  probate  (b). 

Amongst  instruments  which  have  been  so  incor- 
porated are  the  following : — 

A  deed  of  settlement  (c). 

The  will  of  another  person  (d). 

(a)  Owtion,  2  Sw.  A,  Tr.  461  (1862).  See  abo  Azford  1  Sw.  A  Tr. 
540  (1860). 

(6)  StockweU  v.  BUkerd<m,  1  Bob.  661 ;  Wiikin$on  v.  Adam,  1  Vet. 
&;  B.  446 ,  Hahergham  v.  Vincent ^  supra ;  Sheldon  v.  Sheldon,  3  No. 
of  Ca.  250,  and  1  Bob.  81.  (1844). 

(c)  ThomoM Dickene,  INo.  of  Ca.  398;  A,  3Ciirt.60;  ITju.  Fred^ 
trick  Pewtner,  4  No.  of  Ca.  479. 

{d)  JBnma  Da/rbyt  4  No.  of  Ca.  428. 
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The  revoked  will  of  another  person  (a). 

The  testators  former  will  (b). 

Papers  invalid  |)er  se,  unexecuted,  or 
unattested  papers  (c). 

Catalogues  or  schedules  (d). 

But  a  paper  which  would  not  affect  the  operation 
of  the  will  in  law  or  in  equity 'need  not  be  embodied 
in  the  probate  (e). 

In  Alien  v.  Maddock  (f),  Lord  Kingsdown,  in  de-  Parol  evidence 
livering  the  judgment  of  the  Court,  said,  "  The  re-  uon  of  the* 
suit  of  the  authorities  both  before  and  since  the  late  g|P«r  w'«n*d 
Act  (the  Wills  Act)  appears  to  be,  that  when  there 
is  a  reference  in  a  duly  executed  testamentary  in- 
strument to  another  testamentary  instrument,  by 
such  terms  as  to  make  it  capable  of  indentification, 
it  is  necessarily  a  subject  for  parol  evidence,  and 
that  when  the  parol  evidence  sufficiently  proves, 
that  in  the  existing  circumstances  there  is  no  doubt 
as  to  the  instrument,  it  is  no  objection  to  it  that  by 
possibility  circumstances    might  have    existed  in 
which  the  instrument  referred  to  could  not  have 
been  identified.    As  in  this  case,  the  only  question  Evidence  to 
is,  whether  there  is  sufficient  evidence  to  identify  *^«^**^- 
the  paper  propounded  as  the  will ;  it  is  not  neces- 
sary to  consider,  whether  any  evidence  was  received 
in  this  case  to  which  objection  might  be  made.  The 
iactB  on  which  we  rely  are  beyond  all  question  ad- 

(a)  Counteu  of  Durham,  1  No.  of  Ca.  p.  368. 

(6)  Jamet  Oordan  Duff,  4  No  of  Ca.  474.  (c)  i^neif  WilUiford, 
3  Curt.  77  ;  Thomas  Smartt,  4  Na  of  Ca.  p.  38  ;  CounUtt  Ferraru 
T.  Lard  Htriford,  3  Curt  p.  468 ;  Wood  v.  Goodlake,  1  No.  of 
Ca.  155 ;  Emma  ffakewdl,  1  Deane,  14 ;  A.  M.  Aah,  Ibid.  181 ;  J.  F. 
ARiC4, 2  Cart,  p.  796.  /n^M6if  y. /ti^PoM&y,  4  No.  of  Ca.  404 ;  JfcMf- 
dock  T.  JlOm,  1  Deane,  325;;  W.  ClaringlnM,  3  ISo.  ot  Ct^.  1 ;  K  HOI, 
4Naof  Ca.404. 

(cI)  R,  M.  Bacon,  3  No.  of  Ca.  645 ;  T%<  Baronm  Truro,  35  L.  J. 
P.  w  wL  89.  (1866). 

(e)  OiicAterfofiy ,  32  L.  J.  P.  h  M.,  140. 

(/)  U  Moo.  P.  C.  C.  427  (1858). 
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missible  in  evidence,  viz.,  that  the  paper  in  question 
was  written  by  the  testatrix,  was  found  locked  up 
in  her  possession  at  her  death,  in  a  sealed  envelope, 
on  which  there  was  an  endorsement  describing  it  as 
her  wiU,  and  that  after  diligent  search,  no  other 
paper  has  been  found  answering  the  description,  and 
that  the  only  trace  of  any  other  testamentary  paper 
in  the  evidence  is  the  proof  of  an  earlier  will  which 
the  testatrix  destroyed." 

"  It  may  be  said  on  the  present  occasion,  the  Court 
of  Probate  is  to  a  certain  extent  a  court  of  construc- 
tion, for  it  has  to  determine  what  is  the  meaning  of 

The  reference,  the  reference  made  by  the  testatrix  in  her  codicil, 
and  whether  any,  and  if  any  what,  instrument  found 
at  her  death  is  thereby  referred  to.  This  question 
is  one  of  fact,  which  obviously  must  be  explained, 
and  can  only  be  explained  by  parol  evidence.    At 

How  explain-  first  sight  there  is  no  difficulty, there  is  no  ambiguity 
whatever  in  the  expressions  by  which  the  reference 

Parol  evidence  IS  made.  Parol  evidence  must  necessarily  be  re- 
ceived to  prove,  whether  there  is  or  is  not  in  exist- 
ence at  the  testatrix's  death  any  such  instrument  as 
is  referred  to  by  the  codicil.  For  this  purpose  in- 
quiry must  be  made,  and  evidence  must  be  offered, 
to  show  what  papers  there  were,  at  the  date  of  the 
codicilywhich  could  answer  the  description  contaiiicd 
i/n  the  codicil ;  and  the  court  having  by  these  means 
placed  itself  in  the  situation  of  the  testatrix,  and  ac- 
quired as  far  as  possible  all  the  knowledge  which 
the  testatrix  possessed,  must  say,  upon  a  considera- 
tion of  these  extrinsic  circumstances,  whether  the 
paper  is  identified  or  not" 

The  following  general  principles  appear  to  be  de- 
ducible  from  the  cases  referred  to,  viz. : 

1.  That  the  testamentary  instrument  should  clearly 
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describe  the  document  proposed  to  be  incorporated ; 
but  the  document  may  be  identified  by  parol  (a). 

2.  The  testamentary  instrument  must  describe  it 
as  abeady  existing ;  if  defective  in  this,  the  fact 
cannot  be  supplied  by  parol  (b). 

Part  only  of  a  paper  may  be  embodied  in  the  pro- 
bate,  NaJOuin  v.  Morse  (c). 

In  Billvngkurst  v.  Vickers  (d),  part  of  a  will  was 
established,  and  part  held  not  entitled  to  probate. 

In  the  case  of  deeds  as  well  as  of  documents  not  OriginaLs  pro- 
valid  per  se,  the  C!ourt  requires  the  original  to  be  ' 
produced.  In  the  case  of  a  deed,  it  will  permit  it  to 
be  delivered  out  to  the  trustees  after  probate,  it  be- 
ing first  duly  registei^ed.  In  Dickens*  case  and  Shel- 
don V.  Shddan,  ante,  a  notarial  copy  was  directed 
to  be  left  in  the  registry,  and  probate  was  granted 
of  the  will  and  of  a  notarial  copy  of  the  deed. 

But  the  Court  will  also  permit  a  copy  of  a  deed  Copy  of  deed 
to  be  brought  in  and  proved  (e).  And  occasionally, 
when  the  deed  is  in  the  hands  of  a  person  who  will 
not  part  with  it,  the  Court  having  no  power  to  en- 
force its  production,  wiU  decree  probate  without  it 
(/).  But  if  the  paper  in  question  be  invalid  and  in- 
operative per  se,  and  made  probative  by  reference 
only,  the  Court  will  enforce  its  production,  for  such 
a  paper^  unlike  a  deed,  must  be  proved,  ex  necessitate, 
in  order  to  give  it  operation  and  legal  existence  (g). 

In  the  goods  of  William  B,  Astor,  deceased  (A),  Cwe  in  which 
the  testator,  a  citizen  of  the  United  States,  domiciled  in^i^obate  ^^ 
therein,  by  will  and  codicil  disposed  of  his  property  '*^«<5«""*^- 
generally ;  and  by  a  second  will  in  which  he  named 

(a)  Mwardi,  6  No.  of  Ca.  906;  UUerUm  v.  Bobins,  1  A.  &  E.  403. 

(ft)  AnU,  p.  ISl.  (c)  3  FhiU.  529.  (<0  1  P]^^:a%£L^)* 

(^  Thawuu  DiMns,  1  No.  of  Ca.  p.  399. 

(/)  Tho$.  BatUriby,  2  RobertMB,  p.  440. 

{g)  Skeldon  v.  Sheldon,  tupra, 

{k)  1  P.  D.  160,  mnd  45  L.  J.  (P.  M.  at  A. )  79. 
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Copy  filed. 


SUBBOQATE  COUBTS. 

separate  executors  of  moneys  iDvested  in  the  British 
funds,  he  expressed  a  wish  that  the  British  will 
should  take  effect  as  a  separate  testamentary  dispo- 
sition of  property,  independent  of  and  disconnected 
from  his  general  will ;  it  was  held  that  it  was  un- 
necessary to  incorporate  the  American  will,  which 
was  very  bulky,  in  the  English  probate;  but  that  an 
authenticated  copy  of  the  American  will  and  codicils 
should  be  filed  in  the  registry,  and  a  note  be  added 
to  the  English  probate  to  the  effect  that  such  a  copy 
had  been  so  filed  (a). 


CHAP.  IV.— Section  I. 


AdminiBtra- 
tion. 


InteBtacy. 


ADMINISTRATION. 

Under  the  S.  C.  Act,  sec.  2,  s.  s.  2  ante,  the  word 
"  administration,"  when  occurring  in  the  Act,  is  to 
be  understood  as  comprehending  "  all  letters  of  ad- 
ministration of  the  effects  of  deceased  persons, 
whether  with  or  without  the  will  annexed,  and 
whether  granted  for  general,  special,  or  limited  pur- 
poses." 

If  a  man  die  intestate,  or,  if  leaving  a  will,  he  ap- 
point no  executor,  or  if  all  his  executors  refuse  to 
act  or  die  without  proving  the  will,  letters  of  ad- 
ministration of  his  personal  estate  and  effects  will, 
upon  application,  be  granted  by  the  proper  Court  (in 
Ontario,  a  Surrogate  Court)  to  the  party  entitled. 

Such  letters  constitute  the  sole  authority  for  the 
administration  of  the  personal  estate  of  a  person  so 

dying  (6). 

(a)  See  also  Marquii  ofLamdcwne,  S2  L.  J.  P.  &  M.  121 ;  Dundat, 
32L.  J.  P.  &  M.  166 ;  ^ihUwrpt,  L.  R.  1  P.  ^b  D.  106. 
(6)  D.  k  B.  393. 
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When  granted,  they  relate  to  the  day  of  the  in- 
testate's death,  if  such  relation  be  for  the  benefit  of 
the  estate  (a). 

The  administrator  receives  his^right  entirely  from 
the  grant  of  administration ;  the  right  of  the  execu- 
tor is  derived  from  the  wiU,  and  not  from  the 
probate  (6). 

The  Statute  of  Westminster  the  Second  (13  Edw. 
L  &  19,  A.D.  1286),  contains  the  first  statutory  recog- 
nition of  the  jurisdiction  of  the  ordinary  in  the 
goods  of  persons  dying  intestate,  and  by  31  Edw.  III. 
Stat.  1,  chap.  1,  it  became  imperative  that  the  or- 
dinary who  had  hitherto  appointed  whom  he  pleased 
to  be  his  deputies,  should  depute  the  next  and  most 
lawful  friends  of  the  deceased  to  administer  the 
goods;  and  by  21  Henry  YIII.  cap.  5,  s.  3,  he  must 
have  granted  the  administration  to  the  widow  of  To  widow  or 
the  deceased,  or  ^to  his  next  of  kin,  or  to  any  of  ^^^ 
them,  or  to  both,  at  liis  discretion. 

Since  these  Acts,  subject  to  the  right  of  selection  Title  de  jure. 
reserved  by  the  statute  just  mentioned  to  the  ordi- 
naiy,  anid  now  exercised  by  Surrogate  Courts,  the 
title  to  a  general  administration  is  de  jure  (c). 

Even  where  the  estate  was  insolvent,  the  ordi- 
nary was  bound  by  the  Statute  to  make  the  grant 
to  the  next  of  kin  ((2). 

Upon  the  construction  of  the  Statutes  it  has  been  The  husband. 
held  that  the  husband,  as  the  nearest  and  most  law- 
hil  friend,  is  exclusively  entitled  to  the  administra- 
tion of  his  wife's  effects  {Rex  v.  BeUeaworth,  supra  ; 
Elliott  V.  0tirr,  vu/prcC)  that  where  there  is  a  widow  Widow  and 
and  next  of  kin,  or  several  next  of  kin  of  equal  degree, ""'  ^^  ^*"* 

(fi)  MonfOM  T.  Thoma$t  S  Ezcih.  902;  Beard  v.  KeUhum^  6  U.  C.  Q. 
HUO. 

(ft)  Mir  pw  144,  and  Chmber^i  Coie,  1  P.  Wmi.  767. 

(e)  Mem  t.  BeUuwmik,  2Btr.  S92;  JBUioU  v.  Chirr,  2Phill  16,  see 
29;  Cwt9  n.  C.3, ■.25,  ((Q  JHma  y.  Carnwdl ,  2  Bob.  142. 
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Discretion  of 
Court  not  in- 
terfered with. 


AdminiHtra* 
tion  divided. 


Primary  ob- 
ject, interest 
of  estate. 


Joint  admin  is 
trationn. 


the  grant  may  be  made  to  either  or  to  both  (a),  and 
that  the  secular  Courts  will  not  interfere  with  the 
exercise  of  the  discretion  of  the  Court  of  Probate 
{Ainxm.  1  Str.  562). 

The  Court  may  grant  the  administration  of  part 
of  the  estate  to  one  claimant,  and  of  other  part  to 
another  (6). 

Those  who  were  next  of  kin  at  the  time  of  the 
death,  are  the  parties  entitled  to  the  grant,  and  not 
those  who  may  be  next  of  kin,  when  it  is  applied 
for. 

A  dead  man  can  have  no  next  of  kin ;  the  rule 
being  that  where  a  representation  has  been  taken 
out,  and  another  is  applied  for,  the  course  is  to  make 
the  grant  to  the  interest,  and  not  to  the  persons 
who  have  since  become,  but  who  were  not,  next  of 
kin  at  the  death  (o). 

De  bonis  grants,  however,  are  made  to  those  who 
are  nearest  of  kin  at  the  time  of  the  application  (cQ. 

In  exercising  the  discretion  entrusted  to  it  the 
court  is  not  guided  by  the  wishes  of  the  parties  (c), 
or  by  those  of  the  deceased  (/).  The  primary 
object  is  the  interests  of  the  estate.  Its  first  duty 
is  to  place  the  administration  in  the  hands  of  that 
person  who  is  likely  best  to  convert  it  to  the  ad- 
vaiitage  of  those  who  have  claims,  either  in  paying 
the  creditors  or  making  distribution  {Warwick  v. 
OremUe,  supra). 

The  Court  discourages  a  joint  administration  (g) 
because  a  sole  administration  is  infinitely  better  for 
the    estate.      Administrators,  however   numerous, 


(a)  Sir  Oeorge  SantTt  coie,  3  Salk.  22,  and  see  1  P.  Wma.  44 ;  1 
Sid.  179.  (h)  Fawtiry  v.  Fawtry,  1  Salk.  36.  (e)  Saioatfe  t. 

Bluthe,  2  Hagg.  App.  154.  {d)  Slxffingion  v.  WhiU,  1  Hagg.  699. 

(«)  Warwick  v.  Cffwilk,  1  PhiU.  126.  (/)  WUliami  v.  WilkiM$,  2 

PhiU.  100.  {g)  Naylor,  2  Rob.  409,  9ed  vide  Hancock  v.  Lif^oot, 

33  L.  R.  P.  and  M.  174. 
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most  join  and  be  joined  in  every  act  (a).  They  can- 
not^ like  executors,  act  independently  of  each  other 
(b).  It  is  contrary  to  the  ordinary  practice-  to  join 
more  than  three  in  administration,  but  under  special 
circumstances  more  than  three  have  been  joined  in 
grant  (c). 

And  the  Court  never  forces  a  joint  administra- 
tion, because  if  the  persons  be  at  variance,  it  will  al- 
most put  an  end  to  the  administration  (d). 

In  general,  the  widow  is  preferred  to  the  next  of  Widow . 
kin;  there  are  many  instances,  however,  in  which  the 
Court  has  set  aside  the  widow  (e). 

Primogeniture  gives  no  right,  but  if  the  scale  be  Primogeni- 
exactly  poised,  being  the  elder  brother  or  sister  wiU 
incline  tiie  balance  (/). 

The  whole  blood  is  preferred  to  the  half-blood,  Tiie  whole 
even  though  the  majority  of  the  interests  should 
ooucur  in  supporting  the  latter  (g). 

Dignity  of  blood  is  not  material,  a  grandfather  on  Dignity  of 
the  father's  side  and  a  grandmother  on  the  mother's 
side  are  equal  in  degree  (h). 

Except  in  the  case  of  the  widow,  males  are  pre-  Males. 
ferred  to  females  (i). 

Cketeris  paribus,  a  man  of  business  is  entitled  to  Man  of  busi- 
the  preference  among  males  (J),  ^^^ 

The  general  principle,  both  by  the  Statute  and  by  Persons  hav- 
practice,  is  to  give  the  management  of  the  property  1!^^ 
to  the  person  who  has  the  greatest  interest  in  it  (k). 

(a)  Warwick  y.  Chrepiile,  iupra,  Barriion  v.  AU  penom,  Ac,  2  Phill. 
M.  (6)  JSItaiii^Y.Beniet,lHa«:g.22L  (e)  ffaJbe^oel;,  1  Hagg.  682. 
(4)  Wmrwkk  v.  CfrtnUe,  mpra;  Dampier  v.  CoUon,  2  PldlL  51 ;  Pren- 
He€  Y.  PrtiUiee,  3  PhilL  311,  M  Atkinton  v.  Lady  Anne  Barnard, 
tPbiO.  316;  WMy.  Needham,  1  Add.  494.  (/)  Warvnekv.  Cfre- 
fUU,  mgpra;  Coppm  y.  Dillon,  4  Hagg.  861.  {g)  Mercer  v.  Morland, 
tliMu  499;  Siratton  r.  Linton,  31  L.  J.  P.  and  Bl  48.  (A)  Moore 
y.'Barkam,  1  P.  Wma.  53.  (»)  ChiUenden  v.  Knight,  2  Lee.  559 ; 
IrtMe  Y.  Ford,  1  Sw.  and  Tr.  306 ;  LegffaU  v.  LeogaU,  1  Lee.  349. 
(l)  WiUioMM  Y.  WOkim,  iupra.  {k)  Etwee  v.  Elwee,  2  Lee,  575 ; 
Twdter  y.  WeatgmrOi,  2  Add.  852. 
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But  the  Court  is  not  obliged  to  give  it  to  the 
greatest  interest  (a),  and  the  rule  will  not  hold 
where  the  contest  is  between  one  of  the  whole  blood 
and  one  of  the  half  blood  (Mercer  v.  Moorland,  ttt- 
pra). 
Majority  of  in-  Where  there  is  no  material  objection  on  the  one 
hand,  or  reason  for  preference  on  the  other,  the 
(Tourt  in  its  discretion  puts  the  administration  in 
the  hands  of  the  person  with  whom  the  majority  of 
interests  are  desirous  of  entrusting  the  estate  (6). 

This  rule  prevails  over  that  which  gives  a  prefer- 
ence to  males  over  females  when  the  two  conflict  (c). 
WiBhe«  <if  TjjQ  wishes  of  creditors  are  not  of  weight  in  all 

cases,  but  they  are  entitled  to  consideration  where 
the  property  is  considerable,  the  demands  heavy,  and 
the  solvency  of  the  estate  in  the  slightest  degree 
questionable  (d). 
fermf"*  P*"^'      A  person  resident  in  Ontario  will  be  preferred 
to  the  attorney  of  a  party  out  of  the  jurisdiction  (e), 
Party  hnviiic      Wherever  a  party  has  a  prior  right  to  administra- 
te dted.^  *  **'  tion,  the  Court  always  requires  that  he  should  be 
cited  if  he  do  not  renounce  or  consent,  though  he 
may  have  no  interest  in  the  property  (/). 
When  no  next      If  there  be  no  next  of  kin,  or  if  the  next  of  kin 
be  unknown,  notice  must  be  given  to  the  Attorney- 
General  (g). 

If  he  neither  assent  to  nor  oppose  the  grant,  lie 
must  be  served  with  a  citation  (h). 
First  appii-         When  administration  is  applied  for  by  some  or 
one  only  of  the  next  of  kin,  there  being  other  per- 

(a)  Cardalt  v.  Harrev,  1  I^  177,  2  Phill.  242.  (b)  Budd  t. 

Silver,  2  PhilL  115         (c)  Itfdaie  v.  Ford,  7  W.  R.  462.  (d)  War 

wick  V.  OrtviUt,  iupra,         (e)  Coke,  deceased,  3  Add.  22. 

(/)  Barker,  deceased,  1  Curt  592 ;  S.  C.  R.  9  and  12 ante, 

ig)  Colvin  v.  H.  M.  Proc,  Gen.,  1  Hagg.  92. 

{h)  BamilUm,  dteeased,  15  Jur.  566 ;  Davia  v.  The  Queen's  Prodor 
2  Rob.  413. 
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sons  equally  entitled  thereto,  the  grant  is  ordinarily 
made  to  the  first  applicant,  qui  prior  est  tempore 
potior  est  jv/re;  but  proof  may  be  required  that 
notice  of  such  application  has  been  given  to  the 
others  (a). 

The  nearest  and  most  lawful  friends  to  whom  the 
Statute  Edw.  III.  directs  the  administration  to  be 
granted,  are  the  next  of  blood  who  are  not  attainted 
of  treason  (&),  or  felony,  or  have  other  lawful  dis- 
ability (c). 

An  alien  may  be  an  administrator  {d).  An  alien. 

The  reason  is,  that  he  takes  the  property  en  autre  Attainder. 
droits  and  not  to  his  own  use  (Caroons  case,  av^pra. 
Insolvency  seems  to  be  no  disqualification,  although  insolvency. 
undoubtedly  a  very  serious  objection  (e). 

Where  there  is  a  will,  and  the  executors  renounce,  Want  of 
if  the  next  of  kin  have  no  interest,  he  is  excluded 
by  the  spirit,  although  contrary  to  the  letter  of  the 
Act,  and  the  administration  will  be  granted  to  the 
person  who  has  an  interest  in  the  effects  (D.  &  B. 
403). 

A  minor  cannot  be  administrator  (/)  because  he  Minor. 
eannot  execute  the  bond  which  is  required  by  the 
Act  of  Parliament  (S.  C.  A,,  sec,  61) ;  and  also  be- 
cause the  authority  of  the  administrator  is  derived 
from  the  Statute,  Edward  III.,  which  must  receive  a 

(a)  D.  ft  B.  401. 

{b)  "  Except  in  cases  of  treason,  or  of  abetting,  procoring  or  coun- 
•dling  tlie  sams,  no  attainder  shall  extend  to  disinheriting  of  any 
Mr,  or  to  the  prejudice  of  the  right  or  title  bf  any  persons  other 
than  Hie  rifi^t  or  title  of  the  oCFender  daring  his  natural  life  only.'* 
{\km,  Stttts.,  82  A  33  Vict,  cap.  29,  s.  55.)  The  goods  of  a  person 
tttsintod  lor  high  treason  are  not  forfeited  until  the  attainder  is 
complste  {Kattwood  et  at,  v.  McKenzie,  5  U.  C.  Q.  B.,  O.  S.  708). 
[€)  Mmma  darned,  IS  Jur.  (564. 
(i)  Oarwm*§  Gate,  Cro.  Car.  a 

iA  Brntmn  y.  Haven,  Bantardiston,  Ch.  Ga.  23 ;  and  D.  &  B.  403. 
if)  BmmkM^a  Cim,9  Btp,  96. 
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Feme  conrte 


Corporation. 


legal  construction,  and  therefore  the  administrator 
must  be  of  age  according  to  the  contemplation  of  the 
Common  Law  (a)  which  is  at  twenty-one  ;  "  under 
age  shall  be  intended  under  twenty-one"  (6). 

When  the  person  entitled  is  a  minor,  administra- 
tion during  his  minority  will  be  decreed  to  his 
guardian  (c). 

Coverture  is  no  disqualification,  but  as  by  the 
practice  of  the  court  the  husband  is  required  to 
execute  the  bond,  a  married  woman  is  in  effect  dis- 
abled to  take  administration  without  his  concur- 
rence ;  against  his  will  she  cannot  take  it  (cQ. 

A  married  woman  is  not  empowered  by  K  S.  O. 
c.  125,  to  act  as  an  administratrix  independently  of 
her  husband  (e). 

Where  the  husband  has  been  abroad,  or  incompe- 
tent, or  where  his  residence  was  unknown,  the 
court  has  allowed  a  stranger  to  execute  the  bond  (/). 

Where  a  married  woman  who  was  the  sole  next 
of  kin,  and  the  only  person  entitled  in  distribution, 
refused  to  take  administration,  the  Court  granted  it 
to  her  husband;  (g)  and  in  an  early  case  where 
administration  had  been  decreed  to  the  wife,  and 
afterwards  an  appeal  being  interposed,  she  desired 
to  renounce,  it  was  held  that  there  was  a  jus  acquisi- 
turn  to  the  husband,  of  which  she  could  not  depriye 
him  (h). 

If  a  corporation  be  entitled  to  administration,  the 

(a)  Freke  v.  Thonuu,  1  Ld.  Raym.  667.  (6)  Seal  v.  8impm>n,  1  Ld. 
Raym.  408.       (c)  AbboU  v  AbboU,  2  PhiU.  578. 

{d)  Bubberi  v.  Harby,  3  Curt.  60.  (e)  See  further  as  to  respon- 
sibility of  husband,  Bal$am  v.  Bo6tnton,  (Gwynne,  J.),  19  U.  C.  C> 
P.  266  [1869]. 

(/)  Toller^*  Exors,  91 ;  see  Suier  v,  ChriHie„2  Add.  150. 

(^)  Wenham  v.  Wenham  6  N.  C.  17 ;  Baynei  ▼.  JUaUkewi,  1  Sw. 
and  Tr.  460 ;  Macauley  v.  Phmipt,  4  Ves.  19.  (A)  De  Boia  y.  JkPintta, 
2  Lee,  389. 
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grant  is  made  ix)  its  syndic  (a).    As  to  an  officer  of 

a  banking  company  taking  administration  where  Banking  com- 

the  company  is  a  creditor  of  the  deceased,  see  Dresser     • 

V.  Robinson  (6). 

Where  an  annuity  was  bequeathed  to  the  preacher  Patron, 
at  KLingsland  chapel,  administration  with  the  will 
was  decreed  to  the  patron  (a). 

The  husband  has  an  original  right  to  the  admin-  Husband, 
istration  as  the  most  lawful  friend  of  the  wife,  and 
is  not  within  the  Statute  of  Henry  VIII,  so  that,  in 
the  case  of  the  husband  the  Coui-t  has  no  discretion  (c) 
save  such  as  is  given  by  the  section  54?  S.  C.  A. 

The  husband's  representative  is  passed  over  in  Exceptions, 
cases  where  the  33rd  section  of  the  Imp.  Wills  Act 
(sec.  35  Wills  Act  of  Ontario)  applies. 

Thus  where  a  legatee  died  in  the  life  time  of  the 
testator,  leaving  issue  and  her  husband  surviving, 
the  latter  also  dying  in  the  testator's  life  time,  ad- 
ministration (limited)  was  granted  to  a  son  of  the 
legatee  without  requiring  the  renunciation  or  con- 
sent of  the  husband's  representative  {d). 

The  validity  of  the  mandate  may  be  questioned  Validity  of 

/      .  o  ./  T.  marriage. 

upon  an  application  for  administration  in  the  char- 
acter either  of  husband  or  of  widow  (e). 
But  where  a  marriage  in  fact  is  alleged,  the  burthen  Presnmption 

•  •        'x*         i*j*x**  1  xi.  1      in  favour  of. 

of  proving  its  invalidity  is  imposed  upon  those  who 

(a)  Maidman  v.  AU  penom,  Ac,  1  PhiU.  50  D.  &  B.  297,  405. 

(6)  4  N.  C.  44 ;  And  In  the  goods  of  Onvin  RusteUf  pott, 

(e)  Ihtncombe  v.  Mfuon,  dt.  by  Holt  C.  J.,  1  P.  Wms.  44 ;  EllioU 
▼.  Omtt,  2  Phill.  16 ;  29  Car.  II.  ad.  It  is  possible  now,  that  under 
B.  S.  O.  &  125,  8.  25,  as  to  the  distribution  of  the  separate  personal 
property  of  a  married  woman  dying  intestate,  a  son  or  daughter  of 
a  married  woman  to  dying  mignt  be  held  entitled  to  the  grant  in 
TKference  to  the  husband,  as  having  the  greatest  interest. 

kO  CouneeU,  L.  B.  2  P.  &  D.  315. 
(«)  D.  k  B.  406. 

K 
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impugn  it  (a) ;  the  maxim  being  semper  prcesumiiur 
pro  matrimonio  (6). 

A  voidable  marriage  if  not  set  aside  in  the  life  time 
of  both  parties  is  valid  for  all  civil  purposes  ;  where, 
therefore,  the  deceased  was  the  sister  of  a  former 
wife,  the  right  of  the  husband  to  administration  was 
maintained  (c)  the  case  having  arisen  before  5  &  C 
Will.  IV.  c.  31  (Lord  Xyndhurst's  Act). 

The  temporal  courts  in  England  regarded  every 
marriage  de  facto,  as  good  imtil  declared  void  by  the 
ecclesiastical  courts,  and  in  a  case  where  administra- 
tion had  been  taken  by  the  widow,  who  was  sister 
of  the  intestate's  foimer  wife,  the  marriage  was  held 
indissoluble  (d). 

If  the  husband  have  been  attainted  of  felony,  the 
Crown  is  entitled  to  the  administration  of  his  wife's 
effects  {e). 

If  the  husband  be  a  lunatic,  the  grant,  it  seems, 
should  be  made  to  his  committee  (/),  for  the  hus- 
band's right  is  exclusive  of  all  others ;  if  there  be  no 
committee,  there  may  be  a  grant  to  the  husband's  use 
during  insanity  (</) ;  the  gi-ant  is  in  the  discretion 
of  the  Court,  no  party  being  entitled  to  it  of  right  (A). 
As  to  power  of  Inspector  of  Prisons  and  Public  Char- 
ities over  property  of  insane  persons  of  whom  he  is 
ex'oficio  committee  before  grant  of  probate  or  ad- 
ministration, vide  R.  S.  O.  c.  220,  s.  51. 

If  the  husband  die  before  obtaining  letters  of  ad- 
ministration, or  before  fully  administering  to  his 
wife's  effects,  the  grant  is  in  the  discretion  of  tlie 


(o)  Ward  v.  Day,  1  Rob.  759. 

(6)  Smith  V.  Huson,  1  Phill.  286, 294 ;  Diddear  v.  Faucit,  3  Pbill.  680. 

(c)  EUwtt  V.  Gurr,  2  PhiU.  16. 

(d)  Per  Esten  V.  C.  in  Hodgins  v.  McNtU,  9  Gr.  305. 

(f)  Coombi  V.  The  Qnecn'i  Proctor,  2  Rob.  547.    But  thia  case  wa*» 
before  the  Act  abolishing  forfeiture,  (33,  34  Vict  c.  23  Imp.  SUt.) 
(/)  See  Al/ord  v.  Alford,  Deane  &  Sw.  322. 
ig)  D.  &  B.  449.  (A)  Southward,  3  Cnrt  28. 
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Court,  and  where  this  is  the  case  it  is  the  almost  in- 
variable rule  that  the  grant  should  follow  the 
interests  (a). 

It  may,  therefore,  be  made  either  to  the  repre-  Grant  to  next 
sentative  of  the  husband,  or  to  the  next  of  kin  of  band  or  wife, 
the  wife,  according  to  the  circumstances  of  the  case. 
The  next  of  kin  of  the  husband,  however,  is  not 
eniAiOied  to  the  administration  of  his  deceased  wife, 
unless  such  kinsman  have  clothed  himself  with  the 
character  of  the  peisonal  representative  of  the  hus- 
band (&). 

The  case  of  an  administration  with  the  will  of 
the  wife  annexed,  is  not  within  the  statutes,  and  if 
no  executor  be  appointed,  the  grant  is  in  the  discre- 
tion of  the  Court.  Prima  fcuAey  the  husband  is  en- 
titled to  it  (c),  but  it  may  be  made  to  the  legatees, 
if  the  Court  see  fit  (d).  The  husband,  however,  is 
entitled  de  jure  (e)  to  a  caeterorum  grant,  if  he 
think  fit  to  take  it  (/). 

By  the  statute  of  Hen.  8.,  administration  may  be  Widow. 
granted  either  to  the  widow,  the  next  of  kin,  or  to 
both  at  the  discretion  of  the  Court.  The  right  of  the 
next  of  kin,  therefore,  is  equal  to  that  of  the  widow 
(jf) ;  but  under  ordinary  circumstances  the  latter  has 
always  the  preference  (A). 

For  good  reasons,  however,  the  Court  will  pass  Pawed  over 
over  the  widow.    Thus  if  she  have  eloped  (i),  or 
lived  apart  from  her  husband  {j),  or  contracted  a 

(a)  Fielder  v.  Hanger,  3  Hagg.  769 ;  Pountney,  deceased,  4,  Hagg. 
289.  (6)  CratfM,  decetued,  1  Sw.  &  Tr.  146 ;  Jane  Bell,  deceased,  7 
W.  R.  349  ;  1  Sw.  &  Tr.  288. 

ie)  8al9um  y.  Bayes,  4  Hagg.  382,  tee  2  Rob.  470.      (d)  Brenchley 

T.  Xjmii,  2  Bob.  441.     (e)  Bex  v.  BetUtworth,   2  Str.   891.     (/) 

Brenehteif  v.  Lynn,  supra ;    see  Boxley  v.  StvbbingUm,  2  Lee  637. 

M  Ocddard  y.  Cfressianier,  3  PhiU.  637 ;  Sir  George  Sand's  case,  su- 

pro.     (A)  Webb  y.  Needham,  1  Add.  449,  and  Coote  8  Ed.  104, 199. 

(i)  Fleming  y.  Pelkam,  3  Hagg.  21 7n  ;  Lewis  y.  Lewis,  1  Lee  36. 

(>)  Chappdl  Y.  Chappell,  3  Curt  429 ;  LamJbeU  y.  Lambell,  3  Hagg. 

568. 


\ 


212 


SURROGATE  COURTS. 


The  tmsteeg 
under  mar- 
riage 
settlement. 


Where  widow 
of  unsonnd 
mind. 


second  marriage  in  bis  lifetime  (a),  or  been  divorced 
a  menaa  et  thoro  for  adultery  {b),  administration  has 
been  granted  to  the  next  of  kin. 

Where  the  deceased  had  withdrawn  himselt  from 
his  wife,  whose  fidelity  he  suspected,  but  had  left 
his  children  under  her  protection,  it  was  considered 
that  her  title  to  the  administration  was  not  affected 
as  against  their  grandfather  and  guaixlian  (c). 

The  fact  of  a  widow  having  manied  after  the 
death  of  her  husband,  is  no  valid  objection  to  her 
title  (d),  still  if  a  child  of  the  deceased,  supported 
by  the  other  children,  apply,  the  fact  of  the  widow 
having  married  again  may  induce  the  Court  to  grant 
the  administration  to  the  child  in  preference  (e^). 

Administration  was  gninted  to  trustees  under  the 
marriage  settlement  of  the  sole  next  of  kin  of  the 
intestate,  who  lived  separate  from  her  husband 
whose  address  was  unknown,  and  she,  renouncing 
her  right  to  the  grant  in  favour  of  the  tiiiiitees. 
Justifying  security  was  ordered,  and  the  trust 
deed  to  be  brought  into  the  registry  for  examina- 
tion, to  see  that  its  contents  had  been  correctly 
stated  (/). 

When  the  woman  has,  by  her  settlement  or  other- 
wise, barred  herself  of  all  intere.st  in  the  property 
of  her  husband,  she  has  no  claim  to  the  adminis- 
tration (gf),  if  there  be  any  next  of  kin. 

Where  the  widow  wjus  of  unsoimd  mind.  Sir  John 
Nicoll  in  one  case  (/i),  and  Sir  Herbert  Jenner  Fust 
in  another  (i)  passed  her  by. 

(a)  Conycrt  v.  Kitton^  3  Hagpr.  556.  (6)  Davies,  dtctfued,  2  Curt. 
628*    (c)  Brown  v.  Brown,  1  Sjnnks,  E.  A  A.  423. 

(d)  Stretch  v.  Pynn,  1  Lee  30  ;  Webb  v.  JVefcfAam,  iupra.    {c)  Ibid. 
if)  Maychell,  L.  R.  4  P.  D.  74.     See  aliio  ProbnH  36  L.  J.  P.  & 

M.  71. 

{g)  WMir  v.  Oirlevf,  2  Lee.  560 ;  and  see  1  Lee,  S5.  {h)  Williamt 
deceated,  3  Hagg.  217;  see  Ogden  diceoicd.  I  Spinkt  E  &  A.  113. 
(i)  Dunn,  deceosed,  5  X.  Cr*  97. 
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Neveiihele&s,  it  is  said  in  a  later  case  (a),  to  be 
the  practice  to  make  the  grant  to  the  committee  of 
the  widow,  without  citing  the  next  of  kin ;  and  Sir 
John  Dodson,  although  not  bound,  he  said,. by  that 
practice,  held  the  committee  to  be  preferably  entitled, 
as  the  widow  herself  would  have  been. 

* 

Failing  the  widow,  those,  who  at  the  death  of  the  After  widow, 

deceased  were  his  next  of  kin,  are  entitled  to  the  ^^    ^     ^ 

grant. 
Consanguinity  or  kindred  is  defined  to  be  vincu-  Conaan- 

Iwni  personarum  ab  eodem  atipite  descendentium  ;  ^^^  ^' 

the  connection  of  persons  descending  from  the  same 

stock. 

Consanguinity  is   either    lineal   or  collateral: — Lineal, 
lineal  consanguinity  is  that  which  subsists  between 
persons  of  whom  one  is  descended  from  the  other; 
as  between  the  deceased  or  intestate  in  the  accom-  '\ 

panying  table  and  his  father  and  grandfather  in  the 
ascending  line,  and  his  children  and  grandchildren 
in  the  descending  line. 

In  matters  of  distribution  and  succession  to  per- 
sonal estates,  the  degrees  of  relationship  are  com- 
puted ac(X)rding  to  the  civil  law  (6). 

The  table  of  consanguinity,  of  which  the  accom- 
panying is  a  copy,  may  be  found  in  the  valuable  trea- 
tise of  Messieurs  Dodd  and  Brooks,  and  in  other  works 
on  the  same  subject  there  mentioned.  In  reference 
to  it,  it  is  there  observed  (p.  412),  that  it  extends  to 
the  seventh  degree,  the  most  remote  that  seems  to 
have  come  in  question  in  the  courts,  citing  Lock  v. 
Lake,  supra,  in  which  Sir  Atwell  Lake,  as  cousin- 
german  twice  removed,  unsuccessfully  contested  the 
administration  with  a  second  cousin  once  removed ; 

(a)  Alfard  v.  Alfordj  Deane  &  Sw.  322. 

(&)  Lock,  by  her  gfuardian,  v.  Sir  Atwdl  Lake,  2  Lee,  421 ;  Mentrty 
▼.  FeUp,  Prec.  in  Chancery,  59.3  (1722) ;  and  Ca»  Ur  v.  Crawlty,  Sir  T. 
Bftym.  540 ;  BUck  Com.  vol  II.  p.  201. 
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and  that  the  table  may  be  easily  extended,  should  it 
become  necessary  by  the  occurrence  of  any  case  of  ex- 
traordinary longevity  like  that  of  the  old  Countess 
of  Desmond,  who  could  say,  "  Arise,  daughter,  and  go 
to  thy  daughter,  for  thy  daughter's  daughter  hath  a 
daughter." 

ColUteraL  CJollatcral  relatives  descend  from  one  common  an- 

cestor, but  not  the  one  from  the  other,  &s  if  John 
Styles  leaves  two  sons,  each  of  whom  has  issue; 
both  these  issues  are  descended  from  John  Styles  as 
the  common  stock  or  ancestor,  and  are  collateral 
kinsmen  to  each  other;  because,  though  not  de- 
scended the  one  from  the  other  they  are  all  descended 
from  this  common  ancestor,  and  all  have  his  blood  in 
their  veins;  which  denominates  them  consartyiiineoa. 
The  very  being  of  consanguinity  consists  in  this  de- 
scent from  one  and  the  same  ancestor  (2  Black.  Com* 
.  208  et  seq.). 

In  the  computation  of  proximity  of  kindred,  each 
person  forms  one  degree. 

Rules  of  civil       For  the  purpose  of  ascei-taining  who  among  colla- 

^w  resorted  ^j^jg  jg  entitled  to  administration,  resort  is  had  to 
the  rules  of  the  civil  law,  (a)  the  course  is  to  count 
upwards  from  either  party  to  the  common  stock,  and 

Computotion,  ^^^  downwards  to  the  other.  Thus  the  deceased 
and  his  cousin-german  are  related  in  the  fourth 
de^ee ;  because  from  the  deceased  to  his  father  is 
one  degree ;  to  his  grandfather,  the  common  ancestor 
another  ;  then  descending  to  the  uncle,  the  grand- 
father's son,  another,  and  from  him  to  his  son,  the 
cousin-german,  yet  another.  It  will  be  seen  by  the 
table,  that  the  great-grandfather's  father,  the  great- 
grandson's  child,  and  the  brother's  grandchOd,  are 
as  near  akin  to  the  deceased  as  his  first  cousin,  being 
all  in  the  same  degree. 

(a)  Lock  V.  Lake,  9upra ;  Evelyn  v.  Evdyn,  3  Atk.  762,  «iid  see 
3  Bum's  Eoc.  Law,  543. 
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Right  to  The  right  ix)  administration  belongs  by  the  Statute 

fattier  a^**^  ^  ^^  ^^^^  ^f  ^^  \  ^^^  father  and  mother,  therefore 
mother.  being  in  the  first  degree,  have  a  title  paramount  to 

the  brothers  and  sisters,  who  are  related  only  in  the 
second  degree.  An  exception,  however,  to  the  rule 
Aaoendants.  just  stated,  prevails  in  the  case  of  the  immediate  des- 
cendants of  the  deceased ;  for  not  only  his  children, 
but  his  most  remote  posterity,  are  preferred  to  all 
ascendants  as  well  as  to  all  collateral  kindred. 
Divers  claim-       When  divera  pei-sons  claim  the  administration  as 

ants  as  next- of-  .  *■ 

kin.  next  of  kin,  who  are  of  equal  degree  of  kindred,  the 

Court  may  accept  any  one  of  them;  although  grand- 
parents, and  brothers  and  sisters  are  in  the  same 
degree  of  kindred,  the  latter  by  the  practice  of  the 
Court,  have  a  pi-eferable  title  (Vide,  Evelyn  v.  Eve- 
lyn, »wpra), 

Recapitula-  The  following  is  the  order  in  which  administra- 
tion is  usually  granted  : — 

1.  Husband  or  wife. 

2.  Child  or  children. 

3.  Gi-andchild  or  grandchildren. 

4.  Great  grandchildren  or  other  descendants. 

5.  Father. 

6.  Mother. 

7.  Brothers,  sisters. 

8.  Grandfathers  or  gi'andmothers. 

9.  Nephews  and  nieces,  uncles,  aunts,  great  grand- 

fathers or  gi*eat  grandmothers. 
10.  Great  nephews,  gi'eat  nieces,  cousins-german, 
gieat  uncles,  gi'eat  aunts,  great  grandfather's 
father,  and  so  on  according  to  the  proximity 
of  kindred ;  all  those  who  are  in  the  same 
degree  being  equally  entitled  (a). 

Grants  to  per-      Administration  will  be  granted  to  any  of  these 
JadLSbution.  persons,  not  being  next  of  kin,  on  the  ground  of 

(a)  Vide  the  accompanying  table. 
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their  having  an  interest  in  the  intestate's  estate,  if 
the  widow  and  next  of  kin  have  renounced  or  be  all 
dead.  In  the  latter  case,  persons  entitled  in  distri- 
bution (as  the  Ecclesiastical  Court  called,  and  the 
(Jourt  of  Probate  still  calls  them)  are  also  allowed  a 
preference  over  the  legal  personal  representatives  of 
the  next  of  kin. 

If  the  widow,  next  of  kin,  and  all  other  persona  j,^  jg^ij  per. 
entitled  to  share  distributively,  be  dead,  administra-  ^ntatives^f 
tion  will  be  granted  to  the  legal  personal  represen-  widow  or  next 
tatives  of  any  one  of  them,  for  in  such  a  case  they 
all  rank  equally.     In  this  case  the  statute  is  disre- 
garded, as  applying  only  to  the  living,  and  notice 
IS  taken  only  of  the  beneficial  interest  which  has 
been  transmitted  to  the  representatives. 

The  executor  or  administi'ator  of  a  deceased  per- 
son, who  was  entitled  to  the  whole  of  an  intestate's 
property,  is  also  entitled  to  a  grant  of  administration 
as  fully  as  such  deceased  person  would  have  been  if 
living  (a). 

It  is  the  practice  to  allow  one  of  two  executors  to  Digtinction 
take  administration  to  a  deceased,  whom  their  tes-  between  co- 

'  ,  executors  anci. 

tator  was  entitled  to  represent  (6).     But  this  is  not  co-adminis. 

tratorSs 

applied  to  the  case  of  co-administrators.  They 
should  take  administration  under  such  circumstances 
jointly  (c),  but  in  practice,  any  one  of  two  or  more 
co-administrators  is  allowed  to  take  administration 
on  the  non-acting  administrator  or  administrators 
renouncing  or  consenting  (cQ. 

On  the  ground  of  interest,  administration  will  be  to  persona 
granted  to  a  person  having  an  indirect  and  deriva-  vaOvfinte^L 
tive  interest  in  an  intestate's  estate,  as  being  one  of 
the  next  of  kin,  or  the  residuary  legatee  of  a  next  of 
kin  of  the  intestate.     But  the  applicant  must  be 

(a)  OooU,  8th  ed.  110.  (6)  F,  liaplar,  supra,  -v 

(c)  F.  NdiftoTf  iupra,  {d)  Cootty  suprct,  '^^  '  v 
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unable  to  become  the  personal  representative  of  his 
own  deceased,  through  the  latter  being  already 
legally  represented,  and  such  legal  representative 
refusing  to  take  the  requisite  grant. 

So,  administration  has  been  granted  of  a  wife's 

estate  to  the  residuary  legatee  of  the  husband,  on 

the  executor,  who  has  proved  the  will  of  the  latter, 

renouncing  administration  (a). 

To  next  rela-        On  the  renunciation  and  consent  of  the  father  of 

tivea  who  have         •    i     i.   i        it_        j*j       i.!.!  i'«xx* 

spes  tucces'      ^^  intestate  who  has  died  a  bachelor,  administration 
^lonis.  y^ii  -j^  granted  to  his  brother,  though  he  has  no 

interest  in  the  estate.  It  is  so  granted*  on  the  prin- 
To  a  brother  ciple  that  the  intestate's  brother  may  be  considered 
or  sister.  ^  have  indirectly,  as  his  father's  next  of  kin,  a  spes 
successicyiiia  to  the  property  in  question.  He  may 
also,  and  not  unfairly,  be  regarded  in  the  light  of 
his  father's  attorney  or  agent. 

On  the  same  grounds,  also,  administration  will  be 
granted  to  the  sister  of  the  deceased. 
To  a  nephew,       On  the  same  principle,  the  court  has  granted  ad- 
.ntccSfkmS!      ministration  to  a  nephew,  who  was  not  entitled  in 
distribution  (6). 

In  Keane*8  case  the  Court  granted  administration 
to  a  nephew,  being  the  son  of  the  deceased's  brother, 
who  was  the  sole  next  of  kin,  and  only  person  enti- 
tled to  the  personal  estate  of  the  deceased,  on  the 
renimciation  and  consent  of  that  brother  (c). 

In  Belgrave'a  case  (d),  the  Court  granted  adminis- 
tration to  the  son  of  a  deceased  brother,  who  was 
the  sole  next  of  kin,  on  the  renunciation  of  his 
executrix  and  universal  legatee,  and  of  certain  ne- 
phews and  nieces  entitled  with  him  in  distribution 
The  Court  said,  "  Though  the  party  had  not  a  direct 
interest,  he  is  acting  under  a  person  entitled  to  a  moi- 
-ety  in  the  property." 

a    CooU,  no,  (6)  76.  IIL 

<c)  Mary  Keane,  1  Hagg.  692.  {d)  A,  Belffrave,  2  Hagg.  83. 
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In  Jane  Bell  (a),  the  husband  s  second  wife  ap- 
plied for  administration  of  the  estate  of  the  deceased 
(the  first  wife)  on  the  renunciation  of  the  husband's 
administrator  (a  creditor);  but  the  Court  was  reluc- 
tant to  put  the  first  wife's  estate  into  the  hands  of 
the  Recond  wife,  and  held  the  children  of  the  former 
entitled  to  the  grant. 

The  principle  which  governed  the  Court  in  mak-  Spestuceei^ 
ing  the  grants  in  Keane  and  Be/grave  is  not  distinctly  ^om,  ^^ 
stated,  but  would  seem  to  be  this  : — the  grant  is  not 
made  to  the  applicant  as  being  the  deceased  s  near- 
est relative  after  the  renunciant,  but  as  having  a 
spea  aucceasianis  to  the  deceased's  property,  though 
remote  and  indirect,  through  the  next  of  kin. 

In  an  unreported  case  stated  by  Mr.  Coote,  a  what  is  not 
nephew  of  the  intestate  applied  for  administration  ko^'""***" 
on  the  renunciation  of  the  widow  and  daughter.  But 
the  Court  rejected  the  application,  on  the  groimd 
that  the  nephew's  chance  of  succeeding  to  any  part  of 
the  deceased's  estate,  as  being  through  his  cousin, 
the  daughter,  "was  too  remote  and  contingent  to  be 
considered  an  interest  in  the  deceased's  estate,  and 
that  he  could  not,  by  any  fiction  of  law,  be  held  to 
be  the  daughter's  natural  agent"  (6). 

So,  in  Oibbon,  the  Court  refused  to  grant  to  a  ne- 
phew of  the  intestate's  next  of  kin,  but  allowed  the 
daughter  of  the  latter  to  take  administration  (c). 

K  there  be  no  kindred  the  Crown  is  entitled  to  The  Crown, 
the  administration  which  is  granted  to  her  Majesty's 
nominee,  usually  the  solicitor  to  the  treasury,  in  On- 
tario, the  Attorney-General,  for  the  time  being,  and 
his  successors  in  office  (d), 

A  bastard,  being  nvZliua  filiua,  can  have  no  kin- 
dredybut  the  offspring  of  his  own  body,  and  if  he  die 

{a)  1  Sw.  &  Tr.  p.  288.  (6)  Chote,  112. 

(c)  Ihid.  {d)  Sk  R.  S.  O.  c  60. 
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without  wife  and  without  issue,4iis  effects  belong  t 
the  Crown  as  bona  vacantia  (a). 

The  same  rule  applies  where  the  next  of  kin  ai 
unknown,  for  the  Crown  has  a  right  to  the  custod; 
of  the  property  till  a  better  title  is  shown  (6). 
Notice  to  the  Following  the  E.  C.  P.  practice  as  it  stood  5  Dec 
1859  : — Where  application  is  made  for  letters  of  ac 
ministration  (either  with  or  without  a  will  annexec 
of  the  goods  of  a  bastard  dying  a  bachelor,  or 
spinster,  or  a  widower,  or  widow,  without  issue,  c 
of  a  person  dying  without  known  relations,  notice  < 
such  application  is  given  to  her  Majesty's  Attomej 
General  for  Ontario,  in  order  that  he  may  determii 
whether  he  wiU  interfere  on  the  part  of  the  Crown 
and  no  grant  is  issued  until  the  oflBcer  of  the  CroT* 
has,  signified  the  course  which  he  thinks  proper  i 
take  (c). 

In  the  case  of  persons  dying  intestate  withe 
any  known  relation,  a  citation  is  issued  against  i 
next  of  kin,  if  any,  and  all  persons  having  or  p 
tending  to  have  any  interest  in  the  personal  es^ 
of  the  deceased. 

Such  citation  must  also  be  served  upon  the 
torney-General  in  addition  to  the  service  by  a 
tisement  provided  for  by  S.  C.  Rules  25  &  26. 
Person  dying       Where  a  foreigner  dies  here  in  itinere  the  C 
though  not  claiming  the  administration,  has  f 
to  see  that  the  property  of  a  person  dying  in 
minion  gets  into  proper  hands  (D.  &  B.  415^ 
law  of  England  docs  not  recognise  in  the 
General  of  the  country  of  the  domicile  any 
take  possession  of  the  goods  of  the  deceasec^ 

The  most  remote  relation  will  defeat  the 

(a)  Dyke  v.  WaJford,  5  Moo.  P.  C.  C.  434,  6  No.  Cf 
(6)  Rutherford  v.  ManUif.  4  Hagg.   214 ;  Kane  v.  Jtt 
G.,  M.  &  G,  5C5 ;  and  nee  Att.  Gin.  v.  Kohtr^  9  H.  L. 
(c)  Horsey,  249. 
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title,  and  in  a  contest  with  the  Crown  it  is  not  neces- 
sary for  the  claimant  to  set  forth  his  pedigree,  or  to 
show  in  what  degree  of  kindred  he  stands  to  the 
deceased.  It  is  sufficient  for  him  to  prove  that  the 
intestate  recognised  him  as  a  kinsman  (a). 

The  right  of  the  Crown  is  said  to  be  founded,  not 
upon  any  Statute,  but  upon  the  principle  which, 
where  the  Statute  law  is  silent,  gives  the  administra- 
tion to  those  who  have  the  beneficial  interest  in  the 
property. 

Therefore,  where  by  the  law  of  the  domicile  the 
effects  belong  to  a  foreign  Government,  the  grant 
will  be  made  to  an  agent  of  that  Government  (6)  or 
to  its  Consul  General  (c). 

Where  a  person  dies,  leaving  a  widow,  and  there 
are  no  persons  who  answer  the  character  of  next-of- 
kin  to  him,  e.  gr.,  where  a  husband  who  is  illegiti- 
mate dies  without  issue,  the  widow  takes  one  moiety 
of  his  personal  estate,  and  the  crown  is  entitled  to 
the  other  (d). 

When  the  Crown  administers  to  a  bastard,  it  takes  The  Crown, 
the  property  beneficially,  and  is  accountable  to  no 
one  (c),  but  when  it  takes  the  grant  solely  in  the 
absence  of  next  of  kin,  it  takes  only  as  a  trustee  for 
the  parties  who  may  eventually  establish  a  title  to 
it,  and  its  nominee  is  accountable  like  any  other 
administrator  (/). 

In  practice,  however,  the  Crown  of  its  bounty  in-  Bounty  of. 
variably  divides  the  effects  among  the  natural  rela- 
tives of  the  deceased  retaining  a  certain  percentage 
only  for  its  own  use  (D.  &  B,  517). 

(a)  SioU  y.  Tyndatt,  2  Lee  394 ;  see  Bmichier  v.  Homgdd,  2  Lee 
515,  where  kindred  was  established  by  mutual  ownings,  (6)  Sidi 
Hornet  Benamor  Beggia,  deceased,  1  Add.  340.  (c)  AepinaU  v.  T^e 
queen'i  Prodor,  2  Curt  241.     {d)  €ave  v.  Bobei-tt,  8  Sim.  216  (1836). 

(«)  JDghe  V,  Walfard,  6  Moo.  P.  C.  C.  434.  (/)  Turner  v.  Matde,  5  De 
G.&Sm.  497;  Kane  v,  Maule,  2Zlu  J,  Ch,  038;  Edgar  v,  Beiniold8,6 
W.&  401. 
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The  Crown. 


Creditorfl. 


In  the  British  Parliament,  in  February,  1877, 
Mr.  Smith,  Secretary  to  the  Treasury,  in  reply  to  in 
enquiry  in  re  estate  of  William  Paierson,  wlud 
had  fallen  to  the  Crown  as  ultima  hceres,  stated  the 
the  general  principles  on  which  the  Treasuiy  pro- 
ceeded in  dealing  with  such  cases,  as  foUows:  "The 
Treasury,  in  considering,  first  of  all,  the  claim  of 
any  individual,  inquired  whether  there  was'any  evi- 
dence either  by  an  informal  will  or  otherwise  of  an 
intention  to  make  provision  for  that  individual 
Then  they  considered  further  whether  a  strong 
claim  existed  on  the  part  of  individuals  Trith  regard 
to  whom  there  w^aa  no  such  evidence.  Then  they 
proceeded  to  consider  what  would  have  been  the 
disposal  of  the  property,  supposing  the  deceased 
had  been  legitimate,  and  they  followed  the  princi- 
ples laid  down  by  the  law,  for  distribution  of  pro- 
perty in  the  case  of  legitimate  pei'sons  who  died 
intestate.  It  was  to  be  understood  that  the  Trea- 
sury was  simply  the  trustee  of  the  Exchequer  in  this 
matter."    Hansard,  ccxxxii.  p.  895. 

In  re  Estate  of  Andrew  Mercer y  deceased,  without  known 
relatives,  the  Ontario  Government  (1878)  made  an  allowanee 
approaching  to  about  one-fourth  of  the  intestate's  estate  to 
the  person  having  a  natural  claim  ;  the  greater  part  of  tlw 
balance  being  devoted  to  public  charities.  (Vide  Ont.  Stita 
1878.)  A  paper  writing  had  been  propounded  in  the  Smro- 
gate  Court,  County  York,  as  the  will  of  the  deceased,  by  tk 
persons  named  in  it  as  executors  ;  a  caveat  was  entered  on 
behalf  of  the  Attomey-Geneal,  and  an  order  obtained  for  tbe 
removal  of  the  cause  to  the  Court  of  Chancery  ;  the  genetil 
result  of  the  issues  directed  to  be  tried  and  the  prooeediogi 
had  in  that  Court  being  that  the  deceased  was  declared  io 
have  died  intestate,  and  without  known  relatives,  and  thit 
his  property  had  escheated  to  the  Crown  (a). 

Administration  is  only  granted  to  a  creditor  failing 

(a)  And  vide  Unwin  v.  AUp,-Oen.  ante. 
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any  other  representative  (a) ;  his  right  is  founded 
solely  in  this — that  he  cannot  recover  his  debt  until 
a  representation  be  made  to  the  deceased  (6). 

The  affidavits  should  show  the  manner  in  which 
the  debt  arose  {Favrweather,  2  Sw.  &  Tr.  588). 

The  Court  never  grants  administration  to  a  credi- 
tor, so  long  as  a  party  having  a  prior  title  is  willing 
to  take  it  (c). 

Administration  cannot  be  granted  to  a  person  as 
creditor  who  is  entitled  as  next  of  kin  {d), 

A  creditor  can  neither  deny  an  interest,  nor  op- 
pose a  will,  nor  require  sureties  to  justify  (e). 

The  principles  by  which  the  former  Court  of  Pro-  Adminwtra- 
bate  for  Upper  Canada  was  governed,  in  reference  to  ditow.  ^'^ 
the  right  of  a  creditor  to  a  grant  of  administration 
are  clearly  set  forth  in  the  judgment  of  the  learned 
Judge  of  that  Court  (Ojfficial  Principal  S.  Brcmgh), 
In  tiie  goods  of  Samuel  Young,  deceased,  1853,  as 
follows : — "  Mr.  Whittemore  is  the  largest  creditor, 
and  took  the  first  proceeding  in  court  towards  ob- 
taining administration,  and  Mr.  Allen  relies  upon  the 
consent  of  the  intestate's  widow  and  brother  (the 
intestate's  children  being  all  infants). 

"  No  disqualification,  or  even  objection  on  the  score 
of  fitness  attaches  to  either  applicant  ;  and  each 
party  is  ready  to  furnish  the  requisite  security  and 
to  enter  into  an  undertaking  to  pay  rateably  all  the 
creditors  according  to  their  rank. 

«  «  4c  «  « 

'*  How  am  I  to  determine  my  selection  for  the  office  ? 
Mr.  Whittemore  as  the  creditor  of  the  largest  amount 

(a)  Webb  v.  Needham,  supra;  Dimes  v.  Cornwall,  2  Rob.  142 ;  Bur- 
roughes  v.  GriffiUh,  1  Lee,  542.     (6)  Elme  v.  Da  Coata,  1  Phill,  173. 

(c)  Qraham  v.  McLean,  2  Curt  559 ;  Jones  v.  Bejftoffh,  3  Phill,  635. 

(d)  Corser,  31  L.  J.  P.  &  M.  170 ;  Wingfield  v.  Wingfidd,  1  Lee,  340. 

(e)  Hayna  y.  MaUhews,  1  Sw.  &  Tr.  462. 
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is  to  be  prefen-ed  cceteria  paribus  to  a  creditor  in  a 
less  amount  (a). 

"But  what  weight  is  to  be  given,  on  the  other  hand, 
to  what  is  produced  as  the  consent  of  the  widow  and 
brother  of  the  intestate  ?  The  wish  of  the  latter  is 
not  entitled  to  any  attention,  for  he  had  no  interest, 
and  besides  he  only  says  in  effect  that  he  is  content 

« 

that  Allen  should  be  appointed  administrator,  if  the 
proper  authorities  think  fit.  As  to  the  wish  of  the 
widow  as  expressed  in  one  of  the  papers  produced, 
it  docs  not  contain  any  satisfactory  ground  for  her 
preference ;  on  the  contrary,  it  is  calculated  to  ex- 
cite suspicion,  that  the  reasons  for  her  preference 
may  have  been  such  as  would  not  be  a  recommenda- 
tion in  the  estimation  of  the  Court.  But  at  all 
events,  the  estate  being  very  insolvent,  the  widow 
has,  in  fact,  no  interest.  She  has,  by  the  Statute,  the 
right  to  administer,  but  that  is  all.  The  Court  is 
not  bound  to  regard  her  wishes  ;  if  it  were,  then  a 
total  stranger  not  a  creditor,  who  was  her  nominee, 
should  be  preferred  to  a  creditor.  But  by  the  inter- 
pretation of  the  Common  Law  Courts,  as  well  as  of 
the  Spiritual  Courts,  the  object  of  the  Statutes  of 
Administration  is  to  give  the  management  of  the  pro- 
Beneficial  perty  to  the  person  who  had  the  beneficial  interest 
in  it,  so  much  so  that  the  words  of  the  Acts  have  been 
disregarded  in  order  to  give  effect  to  this  principle  (6). 
Mr.  Allen,  then,  must  rest  on  his  interest  as  a  credi- 
tor. But  on  the  principle  already  referred  to,  that 
the  person  having  or  representing  the  largest  inter- 
est is  preferred,  Mr,  Whittemore  is  entitled. 

#4-  «  ^  «  :|c  « 

"  I  think,  therefore,  Mr.  Whittemore  entitled  to  the 

(a)  Referring  to  Kearney  v.  TVTiiUaker,  2  Lee,  324  ;  Carpenter  v. 
Shelf ordf  ib.  502 ;  and  to 

(6)  Wetdrill  v.  Wright,  2  Phill.  248 ;   Wett  v.  Wcby,  3  Phil.  381 
Young  v.  Pierce,  1  Freem.  496, 


interest. 
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grant  of  letters  of  administration,  but  he  must  file 
an  affidavit  which  is  usual  in  like  cases,  stating  the 
nature  of  the  security  (if  any)  which  he  holds  for  his 
debt.  If  no  objection  arises  on  this  head,  let  letters 
go  on  his  giving  the  proper  security  and  entering 
into  articles  to  pay  creditors  rateably  according  to 
their  degree"  (a). 

To  secure  the  general  body  of  creditors,  it  is  now  Bond  to  pay 
the  practice  that  every  creditor  administrator  must, 
before  taking  administration,  enter  into  a  bond,  with 
two  sureties,  to  pay  the  other  creditors  pro  rata  (6). 

It  was  said  by  Lord  Mansfield  that  no  next  of  Insolvent  e«- 
kin  ever  struggled  xfor  the  administration  of  an  in- 
solvent estate  with  an  honest  view  (c). 

Administration  has  been  granted  to  the  antenup-  Antc-nnptiai 

cfoditor 

tial  creditor  of  a  mai*ried  woman,  her  husband  hav- 
ing been  first  cited  (d), 

A  person  who  has  paid  the  funeral  expenses  of 
the  deceased  has  been  permitted,  as  a  creditor,  to  cite 
the  next  of  kin ;  but  an  administration  will  not  be 
granted  to  an  undertaker  as  a  creditor  (e). 

Administration  has  been  mranted  to  the  official  Official  Aasig- 

nee 

assignee  of  a  deceased  bankrupt  (/)  ;  but  where  a  penon  wlio 
person  had  simply  bought  up  a  debt  due  from  the  j^^'*^*  ^^ 
intestate,  Sir  John  Dodson  observed  that  it  would 
be  a  dangerous  practice  to  decree  administration  to 
a  person  who  had  bought  up  a  debt  after  the  death 
of  the  intestate,  especially  where,  as  in  the  case  be- 

<a)  See  also  In  the  goods  of  Oavin  Russdi,  deceased,  Coort  of  Probate, 
U.C.y  1853,  a  bond  to  pay  pro  rata  was  required  from  a  creditor  ad- 
mlmatrator.  (6)  Coote,  8th  ed.  112,  citing  Brackenbury,  L.  R.  2  P. 
ft  D.  273  ;  36  L.  J.  744  ;  25  W.  R.  698. 

<c)  Arckbishop  of  Canterbury  y.  Houh,  Cowp.  144. 

id)  HuddleUan  v.  Huddietton,  2  Rob.  424, 1862. 

ifi)  D.  &  B.  417 ;  but  see  Newcombe  v  Bdoe,  L.  R.  1  P.  &  D.  315. 

(/)  Belcher  v.  Maberly,  2  Curt.  C29 ;  Downward  v.  Dkkenwn,  34  L. 
J.  P.  &  M,  4. 


O 


226 


SURROGATE  COURTS. 


Affidavit. 


fore   hiin,   the    assets    considerably   exceeded    the 
amount  of  the  debt  (a). 

A  co-partner,  or  co-trustee,  of  a  person  who  was 
joint  assignee  with  the  deceased  is  not  entitled  to 
administration  as  a  creditor  (6). 
Creditor  must      Before  a  creditor  can  become  administrator  he 

cite  &c 

'  must  cite  all  persons  who  have  a  prior  title  to  the 

grant,  whether  as  executor  or  next  of  kin,  or  en- 
titled in  distribution. 

Sir  C.  Cresswell  refused  to  grant  administration 
to  a  creditor  because,  although  it  appeared  from  the 
affidavit  that  the  son  of  the  deceased  was  the  sole 
next  of  kin,  it  did  nut  appear  that  he  was  the  only 
person  entitled  in  distribution.  It  was  consistent 
with  them  that  the  deceased  might  have  left  grand- 
children. The  reporter  adds  that  motions  have  been 
repeatedly  rejected  for  this  defect  (c). 

The  practice  of  the  Court  of  Probate  required  that 
wherever  practicable  the  service  of  the  citation 
should  be  personal  (rf). 

In  the  case  of  persons  dying  intestate  without  any 
known  relation,  advertisements  for  next  of  kin  are 
to  be  inserted  in  such  newspaper,  local,  British  or 
foreign,  as  the  Judge  may  direct  (S.  C.  R.  25  and 
26).  The  Judge  will  also  direct  how  often,  and  at 
what  intervals,  they  shall  appear ;  and  where  appli- 
cation is  made  for  letters  of  administration,  either 
with  or  without  a  will,  of  the  goods  of  a  person  who 
leaves  neither  husband,  wife  nor  issue,  or  of  a  ]>erson 
dying  without  any  known  relation,  notice  of  such 
application  must  be  given  to  the  Attorney-Genera), 
in  order  that  he  may  detennine  whether  it  will  be 

(a)  Baynea  v.  Harrison,  Deane  &  Sw.  16 ;  Macmin  v.  Co9e»,  33 
L.  J.  P.  k  M.  175;  Dowmcard  v.  Dickenson,  supra;  see,  ftbo, 
DepU  V.  DeUvigne,  30  L.  J,  P.  ft  M.  86. 

(6)  D.  &  B.  418,  cas.  cit  (c)  Bnnon  v.  Wildman,  28  L.  J.  P.  A; 
M.  54.        (cO  Coote,  8th  ed.  236. 


Intestate 
without 
known  rela- 
tives. 

Advertise- 
ment. 
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expedient  to  interfere  on  the  part  of  the  Crown  (a). 
K  the  Attorney-General,  after  notice,  neither  assent 
nor  object  to  the  grant  he  must  be  served  with  a 
citation  (6). 

When  the  persons  who  have  an  interest  are  known 
they  must,  if  possible,  be  cited  personally. 

If  there  be  a  will  the  executors  should  be  cited  to 
accept  or  refuse  probate;  or  if,  no  executors  be  named, 
the  legatees,  the  widow,  and  the  next  of  kin  should 
be  cited  to  take  administration  with  the  will  an- 
nexed. 

In  the  case  of  intestacy,  the  citation  usually  calls  Ciution. 
upon  all  persons  in  general  (c),  and  the  widow  and 
next  of  kin  in  especial,  to  take  out  letters  of  admin- 
istration or  show  cause  why  they  should  not  be 
granted  to  the  creditor  applying,  upon  his  giving 
usual  security  (d). 

If  a  person  entitled  appear  to  the  citation,  he  will 
be  preferred  to  the  creditor ;  but  if  he  have  unduly 
delayed,  the  creditor  will  be  entitled  to  his  cost  (e). 

When  the  grant  is  in  the  discretion  of  the  Court,  Discretion  of 
no  party  being  of  right  entitled  to  it,  the  citation  of 
those  who  have  an  equal,  or  even  a  preferable  claim, 
may  be  dispensed  with  (/). 

If  administration  be  decreed  to  a  next  of  kin,  he 
may  be  assigned  to  take  it  out  within  a  limited  time 
and  his  neglect  to  do  so  may  be  taken  as  a  renuncia- 
tion (g). 

Upon  the  return  of  a  citation  issued  on  behalf  of 

« 

(a)  Coote,  87  ;  D.  &  B.  419. 

(6)  Hamilton,  cUceoMcd,  15  Jar.  66C ;  Colvin  v.  H,  M,  Proctor  Oen. 
1  Hagg.  92;  In  goods  of  H.  M.  George  III.  1  Add.  256, 

{€)  Atkin  ▼.  Ford,  3  Hagg.  193 ;  Miller  v.  Washington,  Ibid.  277 ; 
Me  CoMn  v.  Frascr,  1  Hagg.  107. 

(d^  Ifaidman  v.  AU  persons  in  general,  1  PhiU.51. 

{€)  CoU  y.  Ria,  1  PhilL  428,  (delay  of  six  months). 

U)  Sovtkmead,  3  Curt.  28 ;  Middleton,  2  Hagg.  60. 

iff)  Jfepin  V.  Nevin,  Milw.  569  ;  Crane  v.  Bebello,  16  Jur.  482. 
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Justifying 
secxurity. 


Special  cir- 
cumMtancef. 


Aduiiniiitra- 
tion  to  nomi- 
life  of  judge. 


one  creditor,  it  is  not  uncommon  to  grant  the  admin* 
istration  to  another. 

Upon  the  application  of  a  creditor  for  administra- 
tion, justifying  security  is  called  for  at  the  Judge's 
discretion  according  to  the  circumstances  of  the  case; 
save  that  thei*e  is  one  general  rule  that  in  all  cases 
where  there  has  not  been  a  personal  service  of  the 
citation  the  sureties  shall  justify,  and  from  this  the 
Court  is  reluctant  to  depart  (a). 

Since  the  S.  C.  Act,  sec.  64  (1858),  where  the  in- 
solvency of  the  estate  or  other  special  circumstances 
make  it  necessary  or  expedient  to  pass  over  the  per- 
son prima  facie  entitled  to  the  grant  it  may  be  com- 
mitted to  any  other  person  with  such  limitations  as 
may  be  thought  fit. 

If  neither  next  of  kin,  nor  the  Crown,  nor  even  a 
creditor  can  be  found  to  take  administration,  the 
Judge  may  grant  it  to  a  nominee  of  his  own,  as  the 
ordinary  might  have  done  before  the  Statutes  fet- 
tered his  discretion,  or  he  may  gi-ant  to  a  third  per- 
son letters  ad  colligenduTti  (6),  or  may  take  the 
effects  into  his  own  hands  and  api)ly  them  in  a  due 
course  of  administration,  but  neither  the  Judge  nor 
the  person  to  whom  such  lettei*s  have  been  commit- 
ted, can  sell  any  goods  though  there  were  danger 
of  their  perishing  (c). 


DuftHbuiion. 


ADDITIONAL   NOTE. — A. 


The  distribution  of  the  personal  estate  of  intestates 
in  Ontario  is  governed  by  22  &  23  Car.  II.  c.  10,  29 
Car.  II.  c.  3,  1  Jac.  II.  c.  17,  and  R.  S.  O.  c.  126  sec. 


(a)  Belcher  v.  Maberly,  2  Curt.  629. 

(&)  BadncUl,  deceated,  2  Add.  232  (1824). 

(f)  D.  &  B.  425. 
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25,  according  to  the  table  set  forth  in  the  following 
pages,  as  modified  by  the  statute  last  mentioned. 

The  degrees  of  relationship  are  for  the  purpose  of 
distribution  computed  in  the  same  manner  as  for 
the  purpose  of  the  grant  of  administration  (D.  &  B. 
508).  In  neither  case  is  there  any  distinction  be- 
tween the  whole  blood  and  the  half  blood  (Croke  v. 
WaM,  2  Freem.  112),  and  dignity  of  blood  gives  no 
preference  (Moore  v.  Barham,  aupi'a.) 

The  following  simple  table  of  the  distribution  of 
the  personal  estate  of  an  intestate  is  contained  in 
ihe  treatise  of  Messrs.  Dodd  &  Brooks,  who  refer  to 
Mr.  Paterson*s  "  Compendium  of  English  and  Scotch 
Law,"  p.  252,  where  a  similar  table  is  to  be  found. 

The  persons  named  under  one  number,  except  the 
wife,  all  take  equally,  and  must  all  be  dead  before 
those  named  in  any  following  number  can  succeed. 
If  there  be  no  wife,  the  persons  here  stated  to  be  en- 
titled to  the  residue  will,  of  course,  take  the  whole. 

L  Hiwband The  whole(a) 

2.  Wife One-third. 


Children,  per  capita. 
and 


Iwue   of   deo^ed   children,  pcr( '^^  reeidue. 
ttirpes , ) 

3.  Wife One-third. 

Grand-children,  ner  capita '\ 

Issue  of  deceased  grand-children,  j  residue. 

per  ttirpeti / 

4.  We One-half 

Tint  degree  Father The  residue. 

6.  Wife One-half. 

Second  degree.      Mother,  brothers  and  sisters,  pcr'^ 

capita 

and 
Children  of   deceased  brothers  and 
sisters,  per  stirpa 


The  residue. 


(•)  By  the  R.  S.  O.  c.  125,  sec.  25,  it  is  enacted  that  the  separate  per- 
property  of  a  married  woman  dying  intestate  shall  be  distribut- 
ed in  the  same  proportions  between  her  husband  and  children,  as  the 
pcraomd  property  of  a  husband  dying  intestate  is  to  be  distributed 
betiieeu  his  wife  and  children.  And  if  there  be  no  child  or  children 
liring  at  the  death  of  the  wife  so  dying  intestate,  then  such  property 
■haD  paM  or  be  distributed  as  if  that  Act  had  not  been  passed. 

Aad  vide  Leith^s  Bhickstone,  170. 
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6.  Wife On 

Second  degree.     Grandfathers  and  grandmothera. ....  Th* 

7.  Wife On 

Third  degree.        Great-grandfathers      and     great- \ 

grandmothers (  op. 

Uncles  and  aunts f 

Nephews  and  nieces,  per  capUa. ...) 

8.  Wtfe On 

Fourth  degree.     Grest-great-grandfathers  andgreat-^ 

great-grandmothers 

Great-uncles  and  mat-aunts 

Great-nephews  and  great'nieoes . . . 

and 
Cousins-german,  per  capita 

9.  Wife On 

Fif  th^degree.        Great-great-uncles,  and  great-great- ' 

aunts 

Children  of  great-uncles  and  great- 
aunts 

and 

Children  of  cousins-german,  per 
capUa  (a) j 


Th 


y  Th 


To  the  above  it  may  be  added,  that  if  the 
wife  and  no  next  of  kin,  or  the  intestate  be  a  1 
one  half  goes  to  the  wife  and  the  other  half 
Crown  (vide  ante,  p.  221). 

Administration  Bonds. 

The  following  was  the  common  form  pr 
the  E.  C.  P.,  Dec.  5,  1859,  as    to  admL 
bonds : — 
Administra-         "  Administration  bonds  aie  attested  by 
^^    ^   '      of  the  Principal  Registry,  by  a  District  B 
Attestation  of.  by  a  commissioner  or  other  person,  authc 
minister  oaths  (6),  under  20  &  21  Vic.  c.  7 
28  Vic.  c.  95 ;  but  in  no  case  are  they  t 

(a)  Diutribution  per  capita  m  where  the  clainu 
own  right,  and  not  as  representing  another';  as,  if 
three  brothers  of  the  intestate,  when  the  effects  ar 
parts,  one  to  each.     Distribution  per  stirpes  is  wh' 
representatives,  as,  if  the  deceased  had  three  bro' 
and  A.  be  dead,  leaving  children  ;  in  this  case,  t 
be  divided  into  three  equal  parts,  of  which  B.  a 
per  capita ;  and  the  third  part  shall  be  divided 
of  A.,  who  take  his  share  jure  representationit 
representative,  and  standing  in  his  place.     (2  ' 

(6)  Fu/«  sec.  23S.C.  Act. 
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by  the  proctor,  solicitor^  attorney,  or  agent  of  the 
party  who  executes  them.  The  signature  of  the 
administrator  or  administratrix  to  such  bonds,  if  not 
taken  in  the  Registry,  must  be  attested  by  the  same 
person  who  administers  the  oath  to  such  adminis- 
trator or  administratrix. 

''  In  all  cases  of  limited  or  special  administration.  In  limited  or 
two  sureties  are  required  to  the  administration  bond  tSSralSS.  ' 
(unless  the  administrator  be  the  husband  of  the  de- 
ceased or  liis  representative,  in  which  case  but  one 
surety  is  required),  (a)  and  the  bond  is  to  be  given 
in  double  the  amount  of  the  property  to  be  placed 
in  the  possession  of  or  dealt  with  by  the  administra- 
tor by  means  of  the  grant.  The  alleged  value  of 
such  property  is  verified  by  affidavit,  if  required." 

"  The  registrars  are  to  take  care  (as  far  as  possible)  Sureties  to  be 
that  the  sureties  to  administration  bonds  are  respon-  "^P*^""* 
sible  persons  "  (6). 

The  following  further  rule  was  introduced  by  the 
E.  C.  P.  Rules  of  1862  :— 

"  When  any  person  takes  letters  of  administration 
in  default  of  the  appearance  of  persons  cited,  but 
not  personally  served,  with  the  citation,  and  when 
any  person  takes  letters  of  administration  for  the 
use  and  benefit  of  a  lunatic  or  person  of  unsound 
mind,  xmless  he  be  a  committee  appointed  by  the 
Court  of  Chancery,  a  declamtion  of  the  personal  Affidavit  m  to 
estate  and  effects  of   the  deceased  is  filed  in  the  *■*•*«• 
Registr}'',  and  the  sureties  to  the  administration  bond  Justification, 
must  justify  "(c). 

A  similar  practice  is  provided  by  S.  C.  Rules  27,  S.  C.  Rules  aa 
28,  and  30  ante ;  but,  instead  of  a  declaration,  an  affi-  ^  "*™®' 
davit  of  the  personal  estate  and  effects  (Form  10)  is 

(a)  The  words  in  parenthesiB  introduced  by  Rules  of  1862. 

(b)  Horsey,  pp.  2^19,  319. 

(c)  Coote,  370. 
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to  be  filed,  and  the  sureties  are  required  in  all  cases 
to  justify.     For  statutory  provisions  as  to  adminis- 
tration bonds,  see  sections  38, 60,  61  &  62,  S.  C.  Act, 
ante. 
Bond  by  An  administration  bond  was  allowed  to  be  exe- 

*""  cuted  by  foreigners  resident  abroad,  upon  proof  that 
the  administrator  was  unable  to  obtain  sureties  resi- 
dent in  England,  that  the  deceased  had  no  debts 
unpaid,  and  that  the  pei'son  on  whose  behalf  the 
letters  of  administration  was  applied  for  was  solely 
entitled  to  the  estate  in  that  country  (a). 


Section  II. 

Adminififration  vnth  will  annexed  (b). 

When  admin-  If  a  man  die  loavin":  a  will  afiectinc  personal  e^- 
iut,  annexo  tate,  but  without  appointing  an  executor,  or  if  the 
*^™"**  *  executor  renounce,  or  he  abroad,  or  incapble  to  act 

by  reason  of  insanity,  or  infancy,  or  otherwise,  or 
die  without  proving  the  will,  or  if  there  be  special 
circumstances  within  the  meaning  of  section  54,  S. 
C.  Act,  administration  may  l)e  gi-anted  with  the  will 
annexed. 

When  there  is  an  executor  able  and  willing  to 
act,  who  is  out  of  the  jurisdiction,  he  is  entitknl 
in  the  first  place,  and  administration  will  be  granted 
to  his  attorney  limited  durante  absentia  (o). 

If  non  compos  mentis,  administmtion  may  be  com- 
mitted to  his  committee,  during  his  insanity' ;  if  an 
infant,  to  his  guai'dian,  during  his  minority  (c). 
Who  entitled.      If  the  surviving  executor,  being  cited,  decline  to 

(a)  Fernandez,  L.  R.  4  P.  D.  220. 

(b)  Vide  S.  C.  Act,  seca.  52  &  53,  anU. 

(c)  D.  &  6.  430. 
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take  the  administration,  there  is  an  end  of  his  claim ; 
and  the  grant  will  be  made  to  the  residuary  legatee  Residuary  le- 
as the  next  person  to  the  executor  in  the  testator's 
election  (a). 

The  same  rule  applies  to  a  residuary  legatee  in 
trust  (6). 

It  is  no  answer  to  his  claim  to  say  that  there  is 
no  residue,  and  that,  consequently,  the  residuary  le- 
gatee has  no  interest  (Atkinson  v.  Barnard,  supra). 

If  a  residuary  legatee,  beneficially  interested,  sur- 
vive the  testator  and  die,  his  personal  representative 
will  be  entitled  (c). 

But  the  personal  representative  must  first  obtain 
probate  or  administration  to  the  residuary  legatee 

A  residuary  legatee  is  understood  in  the  registry 
to  mean  a  legatee  of  the  whole  of  the  testator's 
personalty,  save  a  certain  legacy  or  legacies,  or  the 
testator's  debts  (Coote,  8th  ed.,  64  in  note). 

If  the  deceased  were  a  bare  trustee,  the  practice  cestuu  que 
in  ordinary  c^ses  is  to  commit  the  administration  to  ^^'^^' 
the  cestuis  que  trust  (e), 

A  person  to  whom  the  universal  legatee  of  the 
deceased  had  assigned  all  her  property  was  allowed 
to  take  administration  with  the  will  annexed,  there 
being  no  executor  (/). 

The  Court  is  not  bound  to  grant  a<lministration 
to  the  residuary  legatee  (g). 

{a)  Kooyntra  v.  Buytket,3  Phill.  531 ;  Biffff  v.  Ke6n,  1  Lee,  124 ;  Cun^ 
fUngham  v.  Rots,  2  Lee,  478 ;  LinthwaiU  v.  GaJloway.  2  Lee,  414  (1757); 
Taylor  ▼.  DiplocJc,  2  PhilL  27  (1815) ;  Smith  v.  WUby,  3  PhiU.  381. 

(6)  Poytr,  d€cea$$d,  Deane  A  Sw.  184  (1856). 

(c)  Jones  V.  Beytagh,  3  Phill.  635  {IB21) ;WetdriU  v.  Wright,  2  Phill. 
247  (1814) ;  Steadman,  dececued,  2  Hagg.  59. 

(eO  Allen,  deeeaaed,  8  Sw.  &  Tr.  560. 

ie)  Butehinaon  t.  Lambert,  3  Add.  27  (1825J ;  Payer,  dectaaed,  iu- 
prOm 

if)  Vineenu  Frederici,  1  E.  &  A.  109. 
ig)  D.  ft  B.  431. 


234 


SURROGATE  COURTS. 


Reridujtfy 
legatees. 


If  leTend 
reddiury 
legatees. 


Next  of  kin.  If  there  lie  no  residuary  legatee  there  is  room  for 
the  next  of  kin  (a),  for  then  they  are  the  persons  in- 
terested in  the  residue.  Failing  the  residuarj'  lega- 
tee and  kinsmen,  the  grant  will  be  made  to  a  speci- 
fic or  pecuniary  legatee  (ft),  or  to  a  creditor  (c). 

The  Engli.sh  Court  of  Probate,  in  making  grants 
to  residuary  legatees,  acted,  and  the  present  Court 
there  now  acts,  upon  the  principles  or  rules  follow- 
ing:—(rf) 

If  there  be  several  residuary  legatees,  any  one  may 
take,  without  the  consent  of,  or  notice  to,  the  others. 

If  the  residue  V>e  given  to  two  pei-sons,  and  the 
share  of  one  of  them  has  lapsed  to  the  testator  s  next 
of  kin,  a  grant  is  made  indifferently  to  the  residuary 
legatee,  or  to  the  next  of  kin,  whichever  first  applies. 

If  there  be  a  residuar}'  legatee  taking  one  portioa 
of  the  residue  absolutely,  while  a  life  interest  i* 
given  to  another  in  the  remaining  portion  of  the^ 
residue,  the  grant  will  be  made  to  the  one  or  the 
other  indifferently,  according  as  either  applies  first, 
in  cases  where  there  is  no  contest  befoi:e  the  Court. 
If  one  or  luore      If  two  or  more  persons  have  been  appointed  re- 
siduary legatees,  the  personal  representative  of  any 
one  of  them  who  may  be  dead  will  not  be  allowed  to 
take  unless  the  other  residuary  legatee  or  legatees 
are  also  dead,  or  renounce,  or  have  been  cited. 

If  all  the  residuary  legatees  be  dead,  the  repre- 
sentative of  one  has  no  preference  over  the  repre- 
sentative of  another. 

The  representative  of  a  residuary  legatee  for  lifo 
has  no  interest  (e). 

(a)  Kooystra  v.  Buytket,  supra  ;  Ludlow ,  deceamf,  1  S\i'.  &  Tr.  ^. 
Watson,  deceased,  ib.  110. 
(6)  Hinckley,  deceased,  1  Hagg.  477. 
(r)  Snape  v.  Webb,  2  Lee  411  (1757) ;  KoouMra  v.  Buyskcs,  rjpru. 

(d)  Coote,  8th  ed.  66. 

(e)  Wetdrill  ▼.  Wright,  fupj-o. 


Their  repre- 
sentativeH. 
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If  the  residue  be  left  to  such  only  of  the  testator's  If  residue  to 
children  as  shall  attain  the  age  of  twenty-one  years,  atuining  »ge. 
BO  as  not  to  vest  until  then,  but  the  interest  and 
profits  be  directed  in  the  meantime  to  be  applied  to 
their  maintenance,  the  Court  will  make  a  grant  to 
their  guardian ;  and  will  do  so  in  preference  to  mak- 
ing a  crant  to  a  residuary  legatee  substituted  on  the  errant  to 
coat^lgency  of  all  the  other  residuary  legatees  djdng 
before  their  legacy  shall  have  vested  (a). 

If  no  residuary  legatee  has  been  appointed  in  if  noreddu- 
explicit  terms,  administration  (will)  is  occasionally  "^  *^* 
granted  to  the  principal  legatee  (6). 

If  the  residue  be  not  disposed  of,  or  the  bequest  if  residue  not 

diBDOsed  of  or 

of  the  residue  has  lapsed,  administration  (will)  is  lapsed. 
granted  to  the  testator's  widow. 

If  there  be  no  widow,  or  if  there  be  one,  and  she  if  ^o  widow, 
has  renounced,  or  died  since  the  testator's  decease,  *^ 
the  like  grant  is  made  to  the  testator's  next  of  kin. 

If  the  residuary  legatees  cannot  be  f  oimd  or  heard  if  residuary 
of,  the  Court  will  grant  to  the  testator's  widow,  or  to  l^^SSid?^^* 
his  next  of  kin  (c). 

If  a  residuary  legatee  has  assigned  all  his  right  if  his  interest 
and  interest  in  and  to  the  residuary  estate,  the  as- 
signee on  the  renunciation  or  refusal  of  the  executor 
and  the  residuary  legatee  may  take  administration 
(wiU)  (d). 

The  grant  is  also  made  to  a  pecuniary  or  a  specific  Grant  to  pecu- 
legatee  on  the  renunciation  or  refusal  of  the  residu-  "^"^  *^ 
ary  legatee,  or  by  his  consent  only.     Also,  if  the  re- 
sidue has  lapsed,  or  is  undisposed  of  in  the  will,  a 
grant  will  be  made  to  a  legatee  on  the  renunciation  And  if  residue 
or  refusal  of  the  next  of  kin,  and  the  persons  entitled  ^p*^* 
under  the  Statutes  of  Distribution  (e). 

{a)  Coote,  8th  ed.  66.         (b)  Hurrtllx.  Hvi^eH,  1  Lee,  168  (1752). 
(c)  CuO  ▼.  ChiiUermep,  12  Jur.  966  (1847).  (c^)  Marjf  Netotteady 

1  Cart  593. 

(e)  Jenny  Walton j  1  Sw.  &  Tr.  HI. 


286 


SURROGATE  COURTS. 


Court  couples      As  a  general  rule,  in  all  grants  the  Couit  follows 

the  Sterest!     ^^^  beneficial  interests. 

To  couple  the  grant,  with  interest  is,  for  the  most 
part,  one  of  the  leading  principles  of  the  Court ;  and 
one  of  the  safest  principles  on  which  it  can  go  (a). 

The  exception  to  this  general  rule  is,  when  there 

18  a  statutable  right. 

To  husband  on      Administration  (will)  of  a /erne  coverte  is  granted 

.^^       "*^  to  the  husband,  or  his  personal  representative,  on 

the  legatee   under  the   will   renouncing   or   being 

cited  (6). 

The  Court  vnll  gi-ant  administration  (with  the 
will  annexed)  to  a  peraon  having  a  apes  aucces- 
aionis  (c). 

Administration  (with  the  will  annexed)  has  been 
granted  to  the  next  of  kin  of  the  next  of  kin  to  the 
testator-r-the  latter,  who,  as  the  grandmother  and 
sole  next  of  kin  took  the  lapsed  residuary  estate, 
renouncing  and  consenting  (d). 


Spes  8UCCC8 
sionis. 


Section  III. 


Joint  GranU, 

Joint  grants.  Joint  grants  arc  made  not  only  to  several  execu- 
tors, but  also  to  residuary  legatees  in  tiiist,  and  to 
testamentary  guardians. 

But  the  Court,  as  already  seen,  prefers  a  sole  to  a 
joint  administration  {e). 

Piiori  petenti.  And,  acting  upon  this  principle,  it  gi-ants  adminis- 
tration priori  petenti,  i.  c,  to  that  next  of  kin,  or  to 

(a)  Brenchlei/  v.  Lynn,  16  Jurist,  226,  and  2  Rob.  470. 
(6)  Dempiey  v.  King,  2  Rob.  307  ;     M.  Bailif,  2  Sw.  &  Tr.   1.16 
(1861). 
(c)  Coote  71. 

{d)  Hinckley,  1  Hagg.  477. 
(f)  AnU,  p.  204. 
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that  residuary  legatee  (where  there  are  several)  who 
first  applies  (a). 

And  inasmuch  as  the  Court  grants  to  such  appli- 
cant the  universum  jvs  auccessionia,  it  cannot  re- 
serve power  to  others  equally  interested  in  the 
estate,  nor  can  it  make  a  further  grant  until  the 
death  of  the  administrator  leaves  the  estate  again 
vacant.  The  consent  or  renunciation  of  the  other 
next  of  kin  is  not  required,  the  superior  diligence  of 
the  first  applicant  entitling  him  to  preference  (b). 

But  it  is  obvious  that  one  next  of  kin,  or  one  re- 
siduary legatee,  will  not,  on  all  occasions,  be  able  to 
snatch  a  grant,  or  even  be  willing  to  do  so,  for  there 
may  be  others  in  the  field  who  are  desirous  of  being 
joined.  In  such  a  case  the  Court  will  join  them  in 
the  same  administration  (6). 

A  joint  grant  may  be  made  to  a  residuary  legatee, 
and  to  the  guardian  of  another  residuary  legatee,  or 
to  a  residuary  legatee  and  the  attorney  of  another 
residuary  legatee ;  or  to  the  residuary  legatee  for 
life,  and  the  substituted  residuary  legatee  (6). 

If  both  are  willing,  the  Court  will  join  a  widow  to  widow  and 
with  one  of  the  next  of  kin  (c).  J«*  ^^  ^» 

But  in  the  case  of  the  next  of  kin,  an  affidavit 
must  be  made  by  the  widow,  showing  her  knowledge 
of  her  right  to  take  administration  solely.  And  all 
the  other  next  of  kin  must  consent  that  the  grant 
shall  be  so  made  (6). 

The  Court  will  join  two  next  of  kin  of  equal  Next  of  idn  of 
degree,  though  of   different  denominations,  e,g,,  a^SStfrai 
great  niece  and  a  cousin  german ;   but  under  special  Jo"^«^- 
circumstances  only.    And  on  an  affidavit  showing  a 
reason  for  it,  a  grant  will  be  made  to  a  next  of  kin 
of  a  minor,  and  a  stranger,  jointly. 

(a)  Cordeux  v.  Trailer,  4  Sw.  &  Tr.  51. 

(6)  Coote,  8th  Ed.  196. 

(e)  Bnt  we  Ntwbold,  1 1/.  R.  P.  &  D.  28C ;  36  L.  J.  P.  &  M.14. 
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Upon  cause  shown  by  affidavit,  the  next  of  kin  of 
an  infant,  and  a  stranger,  may  be  assigned  as  joint 
guardians,  for  the  purpose  of  taking  a  grant  for  his 
use  (a). 

The  Court  will  do  what  has  been  stated,  under 
the  ordinary  powers  which  belong  to  it  (6). 

But  under  special  circumstances,  and  being  con- 
vinced that  there  exists  a  necessity  for  so  doing,  the 
d;^".Z;^t!  Court  will,  by  virtue  of  sec  54,  S.  0.  Act,  join  par- 
ties  not  otherwise  joinable  (c). 

In  the  absence  of  any  special  circumstances,  joint 
grants  have  been  refused  to  the  widow  and  the 
guardian  of  the  intestate's  children  (d)  ;  to  a  widow 
and  a  person  entitled  in  distribution  («),  and  to  a 
nephew  entitled  in  distribution,  and  another  nephew 
not  so  entitled  (J*). 

When  co-executors,  or  co-administrators,  swear 
the  estate  under  different  amounts,  probate  or  ad- 
ministration is  granted  to  both  or  all  under  the  higher 
sum  ((/). 

The  administration  accrues  to  the  survivor,  and 
until  his  death  no  fuiiher  gi^ant  can  be  made  {h). 

The  grant  to  a  married  woman  is  made  to  her  sole- 
ly, and  does  not  survive  to  her  husband  if  she  pre- 
deceases him  (i). 


Section  IV. 
Principles  on  ivhich  Court  selects. 
Selection  by        Upou  the  powcr  of  Selection,  and  the  principles 

the  Court. 

(a)  Coote,  8th  Ed.  196.  (e)  Browning,  2  Sw.  k  Tr.  634. 

(6)  lb.  197.  (/)  lUehanUon,  L.  R.  2  P.  &  D. 
(c)  Grundy,  L.  R.  1  P.  &  D.  459.        245,  246. 

{d)  Richards,  L.  R.  2  P.  ft  D.  {g)  Bell,  2  L.  R.  248. 

217.  ih)  Coote,  8  Ed.  198 ;    (i)  lb. 
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which  govern  its  exercise  by  the  court,  the  following 
may  be  added  to  the  cases  ah*eady  mentioned  (a). 

If  the  next  of  kin  contest  administration  with  the 
widow,  it  is  incumbent  on  them  to  show  unfitness  on 
her  part  before  a  grant  will  be  made  to  them  (6). 

Otherwise,  in  order  to  be  able  to  contest  a  grant  Parties  oon- 

.  1 .  1      •  7  7  1  tending  muit 

the  parties  contending  must  be  m  eodem  gradu^  and  be  in  eodm, 
they  must  be  in  a  position  to  take  the  grant  which  ^'^^''• 
they  seek  to  have  disallowed  to  the  other.    They 
must  be  next  of  kin  contending  against  next  of  kin, 
or  residuary  legatees  contending  against  residuary 
l^atees  (c). 

Objection  may  be  taken  against  an  applicant  for  Groundiof  ob< 
-aBdministration  on  the  grounds  inter  alia  of  bank-  ^®  ^^^ 
:ruptcy  or  insolvency  {d)  or  extreme  want  of  health ; 
WJid  if  these  grounds  be  satisfactorily  established,  the 
^Jourt  will  exclude  the  objectionable  applicant  and 
give  administration  to  the  other  party. 

If  the  next  of  kin  be  a  married  woman,  objection  Objection  to 
may  be  taken  to  her  husband  (e).  ^ 

Where  a  question  wa«  likely  to  arise  between  the  interesta  in- 
estate,  and  the  son  of  one  of  the  applicants  respecting  ^^ftJtate. 
the  validity  of  a  gift,  the  Court  excluded  that  next 
of  kin,  on  the  ground  that  the  claim  of  the  estate 
might  not  be  strongly  asserted  by  the  father  against 
Ms  son  (/). 
The  Court  will  not  join  a  married  woman,  when,  Where  mar- 

i«»,  ii*  ^  t»     ■%       ■%      ned  womftn 

oy  so  doing,  it  may  defeat  a  trust  created  for  her  by  ceHui  que 
the  testator,  by  giving  her  the  property  in  question  *''^' 
which  she  and  her  husband  may  dissipate  (gr). 

(a)  AnUj  p.  204,  et  seq. 

(*)  Sireteh  t.  Pgnn,  1  Lee,  30 ;  Walker  v.  CarUsa,  2  Lee,  560 ;  Dew 
T.  Clark,  1  HAgg.  311 ;  Anderton,  3  Sw.  &  Tr.  490;  AOinaonv,  Lady 
Aim  Barnard,  2  PhilL  317. 

(c)  IbkL  (d)  Bell  v.  TemUwood,  tupra. 

it)  Coote,  8th  Ed.  19&  (/)  Budd  v.  Silver,  2  PhiU.  317. 

Iff)  JOampier  ▼.  Oolmm,  2  PhiU.  55. 
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Oediton. 


The  Court  will      And  whei^e   legal   objections   do  not  apply  the 
fitofettate,&c.  Court  will  look  to  the  benefit  of  the  estate,  and  to 
that  of  the  persons  interested  in  the  property  (a). 

A  next  of  kin,  being  also  legatee,  has  been  pre- 
ferred to  another  next  of  kin  who  is  not  such  (ft). 

The  personal  representative  of  a  next  of  kin  was, 
in  a  gmnt  de  iHynia  noiiy  preferred  to  a  party  en- 
titled in  distribution,  because  there  were  no  assets 
of  the  deceased  except  what  might  be  recovered  in 
a  pending  suit  instituted  by  such  next  of  kin,  the 
original  a<.lministrator  (c). 

The  union  of  creditor  and  next  of  kin  in  the  same 
person  is  i-atlier  adverse  than  favourable  to  his  claim 
to  be  preferred  (d). 

But  the  wishes  of  creditors  will  have  the  cuu- 
sidcration  of  the  C!ourt  when  their  demands  are 
heavy,  and  the  insolvency  of  the  estate  is  appre- 
hended (e).  And  although  primogeniture  gives  no 
lights,  yet  if  things  are  precisely  equal,  being  the 
elder  brother  would  incline  the  balance  (/). 

If  creditors  contend  inter  se  for  administitition 
(will),  or  administration,  the  Court  will  prefer  one 
liaving  a  judgment  debt  (gf),  or  a  debt  of  a  larger 
amount  than  tlic  other  creditors  can  show  (/t). 

The  Court  has  preferred  a  simple  contract  credi- 
tor, having  a  large  debt  against  the  deceased,  to  a 
judgment  creditor  (i). 

Under  sec.  54  S.  C.  Act,  a  creditor  will  be  pre- 
ferred to  a  residuary  legatee,  where  the  insolvency 
of  deceased  is  clear,  but  not  otherwise  {j). 

The  Court  has  prefeiTcd  the  nominee  of  the  bulk 


Primogeni- 
tore. 


Prefei-ence  of 
creditora  inter 
se. 


Special  cir> 
cumstancefi. 


Nominee  of 
creditors. 


(a)  Warvick  v.  Grei'ifk,  »upra,  (r/)  Carf>CTi/«rv.5AW/orrf,2I«ee,505J. 

(6)  Dobton  V.  Cra4:herode,  2  Lee,  (h)  Kearney  v.  Wkmater^  2  L#ee, 

326  (175()).  325,  and  anU,  p.  223. 

(c)  Carr,  L.  R.  1  P.  &  D.  293.  (t)  Jlmett  y.  Btutace,  1   Deane  & 

((/)  Webb  V.  Needham,  1  Add.  498.  Sw.,  273. 

{e)  Warwick  v.  GrevilU,  ante.  {J)  Hawke  v.  Wedderhoumt,  L.R. 

(/)  Ibid.  125.  1  p.  &  D.  694,  ft  16  W.  R.  712. 
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of  deceased's  creditors,  or  of  the  principal  creditors, 
to  a  single  creditor  (a). 

If  the  selection  of  the  Court  is  not  governed  by  Priori  peUMi. 
any  of  the  rules  referred  to,  and  where  there  is  dif- 
ficulty in  weighing  the  merits  of  different  appli- 
cants, it  will  sometimes  prefer  the  first  applicant 
simply  as  such,  he  being  a  responsible  person,  able 
and  willing  to  give  security  (6). 

The  right  of  the  Court  to  exercise  the  discretion-  Special  cir- 
ary  power  given  by  section64,S.C.  Act,is  conditioned, 
in  all  cases  of  testacy  or  intestacy,  upon  the  appli-  Sec  54  S.  C. 
cant's  proving  that  it  is  necessary  or  convenient,  by 
reason  of  the  insolvency  of  the  deceased's  estate,  or 
by  reason  of  any  other  special  circumstances  (c). 

The  section  cannot  be  made  to  apply  where  there  l>oe8  not  ap- 
«re  other  persons  entitled  to  administration  in  pri-      ' 
ority  and  applying  for  it ;  and  it  does  not  empower 
the  Court  to  make  a  merely  ai*bitrary  selection  from 
amongst  such  persons  and  others  contending  for  the 
grant  (d). 

In  the  case  of  a  will  further  conditions  are  applic- 
able, for  the  dispensing  power  can  only  be  exercised 
where  there  is  no  executor  willing  or  competent  to 
take  probate,  or  where  the  executor  is  resident  at 
the  time  of  the  death  of  the  deceased  out  of  the 
Province. 

(a)  Smiikmn,  15  L.  T.  296 ;  36  L.  J.  P.  ft  M.  77,  &  JB«  Oamerm, 
Snrr.  Ct  Co.  York,  1877.  (6)  Cordeux  ▼.  Trailer,  tupra, 

ifi)  Hairriet  OoOx,  1  Sw.  ftTr.  268 ;  (1859)  F.  Keeru,  28  L. J.B.  (N.S.) 

K.   Thia  Mction  of  the  Act  is  not  to  be  resorted  to  on  all  ocea-  ' 

tes ;  H  is  for theConrt  to  jndge  of  the  necessity  (D.  ft  B.  476.)    In 

WkUe  (6  Weekly  Keporter,  N.  S.  p.  162)  the  Conrt  refused  to  grant 

administration  under  the  73rd  section  Imp;  Act  to  a  nephew  of  the 

itsea— sd.    The  intestate's  children  were  living  in  Georgia  JlaffranU 

hOo,  and  his  property  was  money  in  the  sayings  bank  and  consols. 

Sir  Craswsn  Crenwell  said,  "  That  section  is  not  applicable  to  this 

CMSu    Thiers  are  no  special  droomstances  to  justify  me  in  making 

the  grmnt  ondv  it.    The  property  of  the  deceased  is  not  perishable.  ** 

id)  Ifoinia  T.  MaUh€m,  1  Sw.  ft  Tr.  462—3,  ft  Coote,  73. 
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When  an  original  will  or  codieil,  or  both,  have  Probate  of  a 
been  lost  or  mislaid  since  the  testator's  death,  but  a  wi? 
true  copy  has  been  preserved,  the  executor  may  take 
probate  of  such  copy  limited  until  the  original  or  limited. 
an  authentic  copy  of  it  be  brought  into  the  registry* 
But  he  most  produce  proof  by  affidavit,  that  the 
original  was  duly  executed ;  that  it  was  in  existence 
after  the  testators  death,  and  has  since  been  lost, 
and  that  the  copy  is  a  true  one  (a). 

K  the  executor  be  appointed  during  his  life,  or  Probate  dur- 
the  executrix  be  appointed  during  her  widowhood,  widowhood. 
jjihough  absolute  powers  are  given,  care  is  taken  to 
show  the  limitation  of  the  appointment  (6). 

He  must  under  some  circumstances  also  advertise 

£or  the  recovery  of  the  lost  will  or  codicil.     The 

form  of  advertisement  is  not  settled  by  the  registrar. 

The  directions  of  the  judge,  however,  are  taken 

aa  to  the  newspapers  in  which  the  advertisements 

shall  be  inserted,  and  also  as  to  the  intervals  and 

number  of  the  insertions. 

K  the  original  will  or  codicil  be  not  recovered  by 
these  means  an  affidavit  to  that  effect  is  filed. 

No  consent  on  the  part  of  the  next  of  kin  of  the 
testator  is  required  (c). 

Where  no  copy  of  the  will  has  been  made,  but  the  Probate  of 
draft  of  it  can  be  produced,  the  case  though  other- 
wise the  same  as  that  referred  to,  is  differently  con- 
sidered in  one  respect.  In  order  to  entitle  the  Court 
to  deal  with  such  cases  on  motion,  the  consent  of  all 
the  next  of  kin  must  be  obtained  (d). 

If  this  consent  be  not  given,  thp  draft  must  be 
propounded  in  a  suit  for  that  purpose  (e). 

(•)  Coote,  122.  (6)  lb.,  54.  (c)  Ih.,  123. 

(d)  JBotrber.L.  R.  1  P.  ft  D.  268 ;  36  L.  J.  (N.  S.)  P.  ft  M.  19;  BvUi, 
SSiiiiiks,59;  J^ii<tcil]iap86;  L.T.427;  IVtpip^eton,  35,  L.  T.  909. 
(€)    BicKt  T.  £iiHf,  36  L.  J.  (N.  S.)  P.  ft  M.  125,  L.  R.  1  P.  ft  D. 

47% 
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When  an  original  will  has  been  lost  or  destroyed 
after  a  testator's  death,  or  has  been  destroyed  in  his 
lifetime  by  another  person  without  his  consent,  or 
by  himself  without  intention,  and  no  draft  has  been 
preserved  and  no  copy  has  been  made,  with  the  con- 
sent of  the  next  of  kin  probate  may  be  obtained  of 
Of  contentH  or  its  contents,  or  of  its  substance  and  effect,  if  they 
can  be  established  by  credible  evidence,  parol  evi- 
dence being  admissible  (a). 

In  all  these  cases  the  validity  of  the  execution 
must  be  shown,  as  well  as  the  substance  or  contents 
of  the  will  (6). 
Contents  of         If  a  codicil  has  been  similarly  lost  or  destroyed, 
its  contents  may  be  proved  in  the  same  manner. 

The  consent  of  the  residuary  legatee,  under  the 
will,  will  be  required.    Should  there  be  no  residuary 
legatee,  or  should  the  bequest  of  the  residue  have 
lapsed,  the  next  of  kin  of  the  testator  must  consent. 
If  the  executor  be  the  residuary  legatee,  his  ap- 
plication for  probate  will  be  an  implied  consent. 
Affidavit  of         Sometimes  the  Court  has  granted  probate  of  an 
*^P   ^"^^   •  affidavit  of  scripts  (filed  in  the  suit),  and  at  other 
De^tion  of  times  of  a  deposition,  or  an  extract  from  a  deposi- 
exSactfromit  ^^^^  ^^  *  witness,  as  containing  the  contents  or  sub- 
proved,  stance  or  effect  of  the  lost  will  or  codicil  (c),  or  the 

declaration  in  a  suit  propounding  a  lost  will  (cQ. 

Probate  of  a        If  a  codicil  has  been  lost  since  the  testator's  death, 

ontu  a  \wx      without  a  copy  having  been  made,  or  the  drafl  kept, 

^J^  ^        and  its  contents  or  substance  cannot  be  shown,  the 

Court  will  grant  probate  of  the  will  limited,  until 

the  original  codicil,  or  an  authentic  copy  thereof, 

shall  be  brought  in  (c). 

{n^Suiifdtn  V.  Lord  St,  Leonards,  ante,  and  see  Bestey  v.  Bottwick,  3 
Gr.  279,  andBrown  v.  Brown,  8  Ellis  ft  Black.  878. 
(6)  JET.  a  Gardiner,  1  Sw.  k  Tr.  110.        {e)  Coote,  124. 
(<Q  Sugdm  v.  Lord  St,  Leonards  ante.       {e)  Coote,  124. 
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So,  if  the  will  has  been  lost  since  the  death  of  the  Probate  of  a 
testator,  and  it  is  impracticable  to  prove  its  contents  xtniSi  a  lost 
or  substance,  the  Court  will  grant  probate  of  a  codicil  '^  ^  ^^"""^ 
to  that  will,  containing  dispositions  independent  of, 
and  referring  to  it  (a). 

Where  the  original  will  or  codicil,  or  both,  were 
in  the  possession  of  a  person  residing  abroad,  who 
refused  or  n^lected  to  deliver  them  up,  but  a  copy 
had  been  transmitted  to  the  executor  in  England, 
probate  of  such  copy  was  granted  to  him,  on  his 
showing,  by  affidavit,  the  manner  in  which  it  was 
transmitted,  that  a  better  or  more  authentic  copy 
did  not  exist  in  England,  and  that  it  was  essential 
or  necessary  for  the  interests  of  the  estate  that 
probate  should  be  forthwith  granted,  without  wait- 
ing the  arrival  of  the  original,  or  a  better  or  more 
authentic  copy. 

If  the  copy  has  been  transmitted  to  a  person 
other  than  the  executor,  he  will  be  required  to  join 
the  executor  in  the  affidavit.  The  affidavit  does  not 
go  into  the  execution  of  the  will  or  codicil,  as  in  the 
case  of  lost  or  destroyed  instruments  of  that  nature  (6). 

But  where  a  person  transmitted  to  England 
firom  abroad  copies  of  his  own  will  and  codicil,  and 
afterwards  died  abroad,  and  the  will  and  codicil 
were  not  forthcoming,  the  Court  held,  that  as  the 
statement  of  the  deceased,  made  after  the  execution 
of  the  will  and  codicil,  was  not  evidence  of  their 
execution,  the  copies  were  not  entitled  to  probate  (c). 

So  also  office  copies  of  Scotch  wills  which  have 
not  received  confirmation  in  a  Commissary  Court 
are  regarded  as  unauthentic  copies,  and  similar 
grants  are  made  in  respect  of  them. 

(a)  Cfrtiff,  14  W.  B.  349;  L.  R  1  p.  ft  D.  72. 

(()  Coote,  p  12S. 

(c)  J.  F.  BipU^,  1  Sw.  ft  Tr.  68. 


.  .  iWe  BaT^'^  rr^U  ot  ««*fU  ate  ^^'^Ltot. 
a  co?y  °Me  ff^^     1^  o^""  f^^^fV 
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If  a  testator  has  appointed  a  separate  executor  Limited  pro- 
for  the  purpose  of  carrying  into  effect  the  trusts  and  oodicO.  ^ 
dispositions  of  a  codicil,  probate  of  the  codicil,  limited 
to  such  trusts  and  dispositions,  is  granted  to  him. 

If  a  testator  appoint  an  executor  of  his  will  gen-  f?®^25^  *^^ 
erally,  and  another  executor  for  particular  purposes,  bttte. 
and  the  general  and  limited  executors  both  appl/ 
Iqpc  probate  at  the  same  time,  the  grant  is  made  in 
the  same  instrument,  and  the  powers  of  each  are 
distinguished;  that  is  to  say,  probate  is  therein 
granted  of  all  the  estate  of  the  deceased  to  the  gen- 
eral executor,  and  of  that  part  thereof  to  the  limited 
executor  to  which  his  executorship  is  expressly  con- 
fined (a). 

If  the  general  executor  apply  before  the  limited 
executor,  the  former  takes  a  general  probate,  and  a 
power  is  reserved  of  granting  probate,  under  limita- 
tions, to  the  limited  executor  (&). 

The  will  of  a  married  woman,  made  in  exercise  Probate  of 
of  a  power  given  to  her,  must  be  proved  (c).     The  execution  S 
grant  is  in  practice  limited : — "  To  all  such  personal  *  ^^"  '**""' 
estate  as  the  deceased  by  virtue  of  the  power  had  a 
right  to  appoint  or  dispose  of,  and  has  by  her  will 
appointed  or  disposed  of  accordingly''  (d). 

A  testator  domiciled  in  the  State  of  New  York  made  his 
irin  in  two  parts,  ^'  First  Part,"  ''  Second  Part,"  the  one  relat- 
ing to  property  in  Ontario,  and  the  other  to  property  in  State 
of  New  Fork.  Probate  in  common  form  was  granted,  limited 
as  follows  : — *  ^Administration  of  all  and  singular  the  personal 
estate  and  effects,  rights  and  credits  of  the  deceased  in  the 
Province  of  Ontario,in  any  way  concerning  the  first  part  of 

his  will "(«)• 

(a)  Coote,  143.  (6)  Ibid.  (c)  Ihid. 

(d)  Ledgard  v.  CfaHand,  3  Cart.  286 ;   De  Pradel,  L.  R.  1  P.  & 
D.  456. 

(e)  Be  Jem  Kekkum,  dec,  Sorr.  Ct.  Ca  York,  Nov.  1S67. 
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The  Court,  under  these  drcnmstances,  can  only- 
grant  a  limited  probate  (a). 

A  limited  grant  has  been  made  where  the  will  of 
a  ftfmt  coverie  has  been  made  in  parsuanoe  only  of 
the  consent  of  the  husband  (b),  the  hnsband  surviv- 
ing and  consenting  to  probate  being  granted  (o). 

A  limited  probate  (as  in  the  case  of  a  fetM  coverie) 
was  granted  where  the  testatrix  made  her  will  dur- 
ing coverture,  and  afterwards  became  a  widow  and 
died  without  republishing  it ;  the  goods  acquired  by 
the  testatrix  after  the  husband's  death,  and  during 
her  widowhood,  not  passing  under  such  will  (d). 

Where  a  feme  executrix  has  exercised  her  right  at 
common  law  of  appointing  by  her  will,  an  executor 
of  the  goods  held  by  herself  en  autre  droit,  as  such 
executrix,  probate  of  such  wiU  is  granted  limited 
accordingly  (e). 

In  another  case  the'probate  was  inter  alia,  "  lim- 
ited to  the  power  which  the  deceased  had  of  appoint- 
ing an  executor  of  and  concerning  the  personal  estate 
and  effects  of  David  Birkett,  as  surviving  executor 
named  in  his  wiU,  and  which  power  she  has  duly 
exercised,  &c."  (/). 

This  is  a  separate  probate,  where  there  is  no  settled 
property.     Otherwise  the  two  grants  are  united  (jr). 

Where  the  power  given  by  an  executor  to  his  attor- 
ney to  prove  a  will  for  him  is  special,  and  limited  to 
specific  property,  the  grant  of  administration  (with 

(a)  Scammeii  v.  Wilkimon,  2  East,  558 ;  l^epkent  v.  BagvHiy  15 
Yes.  158. 

(6)  Mcuu  V.  Sheffield,  4  No.  Ca.  35 ;  1  Rob.  364. 

(c)  Coote,  146. 

{d)  NoUe  V.  Phelpi,  L.  R.  2  P.  &  D.  281 ;  IfobUv.  Willeock,  7  L.R. 
Eng.  k  Sootch  App.  589 ;  Scatnmell  v.  Wilkimon,  iupra. 

(f)  Coote,  146. 

(/)  BirkeU  v.  Vandercomm,  S  Hagg.  750 ;  ScamauU  v.  Wilkin9<m, 
iupra, 

(g)  Coote,  147. 
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the  will  annexed)  made  to  the  attorney  is  limited 
accordingly  (a). 

Where  a  bastard,  leaving  no  widow  or  children, 
makes  a  will  disposing  of  part  only  of  his  personal 
estate,  the  legatees  imder  such  will  are  entitled  to 
administration  with  the  will  annexed,  limited  to 
the  property  so  disposed  of;  the  crown  being  left  to 
take  administration  ccBterorum  (&). 

Where  a  testator  has  bequeathed  personal  estate  ^I'niBt  pro- 
vested  in  him  as  trustee,  the  Court  will  grant  admin- 
istration (will)  to  the  legatee  in  trust,  on  the  renim- 
ciation  of  the  executor  and  residuary  legatee  (c). 

Ifn,  person  has  died,  leaving  pergonal  property,  of 
which  he  was  sole  or  surviving  trustee,  administra- 
tion may  be  granted  limited  to  that  property  (cQ. 

The  Court  follows  the  deed  or  will  which  created 
the  trust  in  all  points.  The  original  deed  most  be 
produced,  and  (by  the  E.  C.  P.  practice)  lodged  in 
the  registry  (e). 

This  grant  is  limited  to  the  right,  title  and  inter-  K^tue  of 
asts  of  the  deceased  in  the  property  in  question  (/).  i^""***^*"^ 

If  a  trust  is  still  subsisting  on  the  death  of  the  Gnmt  to  new- 
surviving  trustee,  and  new  trustees  have  been  duly  Jj******  ®'' 
appointed,  administration  will  be  granted  of  the 
effects  of  the  former  to  the  new  trustees  or  to  their 
nominee ;  or,  if  the  new  trustees  have  not  yet  been 
appointed,  to  the  nominee  of  the  pei*son  or  persons 
who  have  the  right  to  appoint  the  new  trustees  (g). 

If  the  trusts  were  legally  at  an  end  at  or  before  to  eutui  qu€ 
the  death  of  the  surviving  trustee,  but  the  trust 
estate  was  not  transferred  by  the  latter  in  his  life 
time,  the  Court  will  on  his  death  grant  administra- 

(a)  Coote,  148.  (d)  Coote,  150. 

(&)  i24<NKie9, 1L.R.P.&D.  119.  (f)  J*.  JTeene,  1  Sw.  &  Tr.  267. 

(c)  Proiktro,  23  W.  E.  212,  k  13  (/)  Coote,  15L 

L.  R.  2ia  iff)  Ih.,  150. 


trutC 
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tion  of  his  effects  to  the  cestui  que  trust,  or  if  there 
be  more  than  one  sucb  to  one  of  the  cestuia  que  trust 
with  the  consent  of  the  others,  or  to  a  nominee  of 
the  sole,  or  all  the  cestuis  que  trust  (a). 

If  only  some  of  the  parties  elect,  the  grant  will 
be  made  to  their  nominee  to  the  extent  of  their 
shares  (a),  and  the  dissentient  party  or  parties  are  at 
liberty  afterwards  to  apply  for  a  grant  limited  to 
the  remaining  shares  of  the  fund  (6). 

If  the  party  applying  be  only  entitled  to  a  life 
interest  in  the  fund,  the  grant  will  be  limited  to  the 
receipt  of  the  dividends,  or  other  produce  of  the 
fund  during  the  annuitant's  life. 

Those  persons  who  are  entitled  to  the  general 
representation,  though  they  have  no  interest  in  the 
property  in  question,  must  renounce  or  consent,  or 
be  cited  (c). 

This  is  in  accordance  with  a  rule  of  the  English 
Court  of  Probate  (d). 

Whether  the  deceased  has  died  testate  or  intes- 
tate, administration  is  granted  without  the  will  be- 
ing annexed,  as  the  object  of  the  representation  in 
no  way  interferes  with  the  administration  of  the 
deceased's  own  estate  (e). 

The  Court  is  not  bound  to  wait  for  the  applica- 
tion of  persons  entitled  to  the  estate  (ex  testamento 
or  ab  intestato),  but  when  it  may  be  endangered  by 
delay  in  administering,  the  Court  may  grant  letters 
ad  colligendum  for  the  preservatipn  of  precarious  or 
perishable  property,  without  regard  to  the  interest 
of  the  party  applying  (/). 

(a)  Pegg  v.  Chamberlain,  1  Sw.  k  Tr.  528,  and  Coote,  151. 

(6)  Coote,  151.  {€)  Vide  S.  C.  rule  12,  anU. 

(d)  Barker,  1  Curt.  5d2,  F.  Keene,  28  L.  J.  B.  (N.  S)  25 ;  Pe^g  ▼. 
Chamberlain,  supra.  {e)  Coote,  151. 

(/)  Walker  V.  WolUuton,  2  P.  Wma.  584.  In  the  goods  of  Boehe 
Hayes,  dec,  Surr.  Ct  H.  D.  Not.  1849,  and  Jn  the  goods  of  David 
Jardine,  Ct.  Frob.  U.  C,  1849,  and  Eugh  Lennan,  Ibid,  1858. 
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This  form  of  administration  will  be  made  to  per- 
sons who  are  entitled  to  a  full  grant  when  it  is 
shewn  that,  owing  to  the  necessities  of  the  estate, 
they  cannot  wait  until  the  iisual  forms  of  the  Court 
shall  have  been  complied  with  (a),  or  to  entire  stran- 
gers, whom  mere  chance  has  brought  into  connection 
with  the  affidr  (6). 

In  Mary  Badnall  (c),  the  Court  granted  adminis-  Administra- 
tration,  "  limited  to  the  collection  of  all  the  personal  genda  b<ma, 
property  of  the  deceased ;  and  giving  discharges  for 
all  the  debts  which  might  be  due  to  her  estate  on  ^*^""" 
payment  of  the  same;   and   doing   what  further 
might  be  necessary  for  the  preservation  of  the  pro- 
perty aforesaid;    and  to  the  safe  keeping  of  the 
same,  to  abide  the  directions  of  the  Court." 

Upon  the  same  principle,  administration  has  been  Sale  of  ship, 
granted  limited  to  the  sale  of  a  ship,  and  to  the  pro- 
tection of  the  cargo,  and  other  matters  relating 
thereto  (d). 

The  Court  granted  administration  in  the  case  of  Form  of  limi- 
Charles  Clarkington  (c),  "  limited  to  the  collection 
of  the  personal  estate  of  the  deceased,  with  a  power 
to  the  administrator  to  give  discharges  for  his  debts 
on  payment  of  the  same,  and  to  renew  the  lease."  LlmitatioiL 
fiut  the  Court  refused  to  give  power  to  dispose  of 
the  premises,  and  of  the  good  will  of  the  business. 

In  another  case  given  by  Mr.  Coote,  the  adminis-  liimltotion 
tmtion  was  limited  "  to  collect  and  get  in  the  out-  "^^^    ^ 
standing  debts  of  the  deceased  and  prosecute  actions 
for  the  recovery  thereof,  and  to  invest  the  proceeds 
in  the  purchase  of  exchequer  bills"  &c.  (/). 

And  where  a  foreigner  died  in  London  away  from 
hiB  relatives,  possessed  of  certain  bills  of  exchange 
upon  English  merchants,  the  Court  granted  adminis- 

(a)  10  W.  B.  124  ;  2  Sw.  and  Tr.  382. 
{b)  Ghidolle,  3  Sw.  and  Tr.  22 ;  WychofiF,  15  Law  Mag.  71. 
M  Ante,     id)  Coot«,  157.     (e)  2  Sw.  &  Tr.  382.     (/)  Cooie,  157. 
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tration  to  an  Elnglish  friend  or  aoquaintanoe  of  the 
Lmuution  to  deceased  (who  had  procured  the  bills  to  be  accepted, 
'       and  had  paid  certain  necessaiy  expenses  of  the  de- 
ceased), "  limited  to  the  sums  due  and  to  become 
due  on  the  bills  of  exchange ;  and,  after  the  admin- 
istrator should  have  reimbursed  himself  the  money 
which  he  had  expended  on  behalf  of  the  deceased, 
and  also  of  the  expense  of  the  application  to  the 
Court,  to  invest  the  balance  in  his  own  name  in 
government  securities,  and  to  keep  it  so  invested 
until  a  general  representation  should  be  effected  to 
the  deceased"  (a). 
LimiUAioii  for     Administration  was  £franted  to  a  nominee  of  the 

collecting,  sc.  ^ 

guardian  of  the  deceased's  only  child,  "  limited  for 
the  purpose  only  of  collecting  and  getting  in  all 
outstanding  moneys,  debts,  or  accounts,  receiving  all 
dividends  due,  or  to  accrue  due,  upon  any  sum  in 
the  public  funds  of  Great  Britain,  and  all  interest  or 
dividends  that  might  be  declared  due  upon  any 
other  security  or  securities  in  Great  Britain ;  and  also 
to  present  when  due,  any  bill  or  bills  of  exchange, 
and  to  receive  the  amount  thereof;  and  the  money 
when  so  collected  and  got  in  as  aforesaid,  to  invest 
in  the  public  funds  of  Great  Britain  or  other  good 
and  sufficient  security  or  securities  in  England,  bear- 
ing interest,  until  the  original  will  or  an  authentic 
copy  should  be  brought  into  and  left  in  the  registry 
of  the  Court,  in  case  it  should  appear  that  the  de- 
ceased made  any  will,  or  until  it  should  be  ascer- 
tained that  the  deceased  died  intestate  (&). 
Limitation.  Where  the  estate  was  timber  and  certain  debts, 
the  court  directed  that  after  payment  of  the  charges 
upon  the  timber  and  servants'  wages,  the  balance 

(a)  Don  Uigud,  3  Sw.  &  Tr.  22. 
(6)  HwctU  V.  Metcalfe,  2  Add.  35a 
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should  be  paid  into  the  registry,  to  remain  until  a 
general  grant  shotdd  issue  (a). 

And  in  another  case  the  Court  granted  adminis-  limitotioii. 
traiion,  limited  to  dispose  of  the  good  will  of  a 
school,  for  the  purchase  of  which  an  offer  had  been 
made,  the  administrator  to  pay  into  the  registry  the 
purchase  money,  less  the  expenses  of  sale  and  the 
eosts  of  the  letters  of  administration  (&). 

A  creditor  insured  the  life  of  his  debtor,  but  the  Life 
policy  having  by  mistake  been  made  payable  to  the 
representatives  of  the  deceased,  the  Court  granted 
administration  to  the  creditor,  limited  to  the  policy 

(0. 


Section  II. 
Oro/nts  for  the  Use  and  Benefit  "Jus  HahenMum.** 

Where  one  or  more  persons  who  have  a  right  to 
administration,  or  a  beneficial  interest  in  the  estate 
of  the  testator  or  intestate,  are  precluded  from  per- 
sonally acting  by  residence  out  of  the  jurisdiction 
of  the  Court  or  by  their  own  minority,  or  by  their 
lunacy,  or  imbecility,  the  Court  will  make  a  grant 
to  another  person  for  the  use  and  benefit  habenHwm 
jus  sev,  vrUeresse,  but  will  limit  it  in  duration  to 
soeh  a  period  as  the  circumstances  of  the  case  de- 
mand (d). 

By  S.  C.  Rule  15  ante,  "  grants  of  administration  ^"^^  ^ 
may  be  made  to  the  guardians  of  infants  and  minors,  Slants. 
for  the  use  and  benefii  of  such  infants  a/ad  minors  LimitotioiL 
d/Utrimg  their  minority ;  and  elections  by  minors,  of 
their  next  of  kin,  or  next  friend,  as  the  case  may  be, 

(a)  SUwari  3S  L.  J.  (N.S.)  P.  and  M.  39, 1  L.  R.  P.  &  D.  727. 

(b)  SekwonU/e^er,  45  L.  J.  (P.  D.  k  A.)  46. 

(c)  Paitatm  v.  Hunter,  30  L.  J.  P.  k  M.  272. 

(<l)  vide  &  C.  Act,  bb.  37, 64  ;  and  see  P.  Wma.  589. 
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to  such  guardianship  shall  be  required."   (See  Form 
of  Election  ante,  p.  115.) 

This  is  substantially  the  same  as  E.  C.  P.  Rule, 
prior  to  5  Dec,  1859,  which  was  as  follows  : — 

*'  Grants  of  adminifltration  will  continue  to  be  made  as 
heretofore  to  the  fo^ardians  of  minors  and  infants  for  the  use 
and  benefit  of  such  minors  and  infants  daring  their  minority ; 
and  elections  by  minors  of  their  next  of  kin,  or  next  friend 
as  the  case  may  be,  to  such  guardianship,  will  continue  to  be 
required  ;  but  proxies,  accepting  such  guardianship,  will  in 
future  be  dispensed  with  "  (a). 

The  E.  C.  P.  rules,  of  the  time  referred  to,  contained 
the  following  further  provisions  : — 

'  *  In  all  cases  where  grants  of  administration  are  made  for 
the  use  and  benefit  of  minors,  the  administrators  are  required 
to  exhibit  a  declaration  on  oath  of  the  personal  estate  and 
effects  of  the  deceased,  except  where  the  effects  are  sworn 
under  twenty  pounds,  or  where  the  administrators  are  the 
guardians  appointed  by  the  Court  of  Chancery,  or  are  the 
testamentary  guardians  of  the  minors ;  and  in  all  cases  of 
persons  cited,  but  not  personally,  and  not  appearing,  the  ad- 
ministrators are  required  to  exhibit  a  similar  declaration  and 
the  sureties  are  required  to  justify  "  (6). 

The  E.  C.  P.  Rules  of  1862  (vide  Coote,  369)  con- 
tained further  provisions  on  this  subject,  not  in  force 
in  this  Province,  e,  gr.  that — 

^*  Where  the  infant'is  under  seven  years  (being  incompetent 

to  elect  a  guardian)  and  not  having  a  testamentary  guardian 

or  a  guardian  appointed  by  the  High  Court  of  Chancery,  the 

Court  would  assign  one  for  the  purpose  of  taking  administra- 

*  tion  for  the  use  and  benefit  of  such  infant.'' 

S.  C.  Rule  15,  above  referred  to,  does  not  expressly 
provide  for  guardians  being  assigned  or  nominated 
by  the  Court  to  take  administration  for  infants  under 
seven  years,  as  do  the  E.  C,  P.  Rules  of  1862  (c). 

{a)  Horsey  240,  vide  ante,  p.  207. 

(6)  Horaey,  299.  (c)  Coote,  369. 
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But  the  practice  of  Surrogate  Courts  in  such  ^^jjgjj^ 
cases  (including  the  case  of  an  infant  sole  executor) 
seems  to  depend  upon  the  ancient  practice  of  the 
Pren^tive  Court  as  well  as  that  of  the  former 
Court  of  Probate,  U.  C. 

If  a  testator  make  one  an  executor  who  is  in  his 
minority,  administration  is  granted  to  some  other  to 
the  use  of  said  executor  durcmte  minore  cetate  (a). 

In  Swing  (b)  the  Court  nominated  a  guardian  to     ^ 
take  administration  for  the  use  and  benefit  of  the 
infant.     And  Sir  George  Lee  granted  administra- 
tion cum  testamento  to  the  next  of  kin  during  the 
minority  of  a  sole  executor  (c). 

A  guardian  appointed  by  the  Prerogative  Court 
was  preferred  to  be  confirmed  in  the  administration 
to  the  guardian  appointed  by  the  Court  of  Chan- 
cery (d). 

The  former  court  of  Probate  (U.C.)  made  such 
grants  (e). 

After  the  Act  of  8  Geo.  IV.  {vide  ante  p.  65)  re- 
specting the  appointment  of  guardians  of  infants, 
the  judges  of  that  Court  appear  to  have  held  that 
a  guardian  appointed  under  that  Act  was  entitled, 
qyui  guardian,  to  a  grant  of  administration  d/urante 
mi/noritate. 

In  the  goods  of  Leon  Jones,  dec,,  upon  petition  of 
the  paternal  uncle  of  the  infant  orphan  children, 
setting  forth  that  he  had  obtained  such  letters  of 
guardianship  (viz.,  under  8  Geo.  IV.),  letters  of  ad- 
ministration of  the  estate  of  their  mother  were  com- 
ic) Swinh.  Pi.  5,  B.  5. 

(6)  1  Hagg.  381,  see  alao  Rich  v.  CnumhtrUkyru,  1  Lee,  134. 

(«)  Apptdfif  V.  ApflAy,  1  Lee,  135.    And  Bee  Fanokener  y.  Jordan, 
3Lae,327. 

(cQ  Bralkerton  y.  Hdliar,  2  Lee,  131. 

(r)  Re  JBdward  Walker,  dec.,  Ct.  Prob.  U.  C.  July,  1824 ;  Re  /pAit 
I,  nrid.  ISSU. 
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mitted  to  him  **  during  the  minority  of  the  in&nt 
children"  (a). 

It  has  been  held  that  a  guardian  appointed  by 

the  father  under  12  Car.  II.,  c.  24,  takes  the  place  of 

all  other  guardians ;  "  the  statute  put  him  in  loco 

parenti$"  (b). 

To  ihe  By  the  E.  0.  P.  practice,  according  to  Mr.  Coote 

guardian  ap-  •'  ,  , 

pointed  by  the  (p,  129),  the  person  entitled  in  preference  to  all 
^'  others  was  the  guardian  appointed  by  will  or  deed 

of  the  father^  under  12  Car.  II.,  c.  24  (c). 

It  would  appear  that  a  guardian  appointed  under 
8  Geo.  IV.  by  a  Surrogate  Court,  would  be  next  en- 
titled,  {cmte,  p.  255). 
To  the  Next  in  order  to  the  guardian  appointed  under 

^nted  by  the  the  Statute  of  Charles  11.,  was  the  guardian  of  the 
Chancery.       estate  (not  the  person)  of  a  minor  appointed  by  the 
Court  of  Chancery  (d). 

In  the  first  case  a  reference  to  the  father's  will, 
as  proved,  is  required.    In  the  other  case,  an  olffice 
copy  of  the  order  or  decree  appointing  the  guardian 
is  filed  in  evidence  of  his  title  (e). 
No  inventory       Neither  of  these  guardians,  by  the  E.  C.  P.  prac- 
tibese  gxuiX'  ™  tice,  is  required  by  the  Court  to  file  an  inventory 
^**^  of  the  deceased's  effects  for  the  protection  of  their 

ward,  the  trustworthiness  of  the  one  being  vouched 
by  the  father,  and  the  other  being  accountable  to 
the  Court  which  has  appointed  him. 
The  court  wiU     Th©  Court  will  not  grant  to  one,  out  of  many  tes- 
oneteJS^*^     tamentary  guardians,  without  the  consent  of  the 
SS**^^^"  ^^"^^^^  ^^  account  of  their  joint  tenancy  (/). 

the  consent  of 

the  other.  (a)  Be  Leon  Jones,  dec,  Ct.  Prob   U.C.   temp.   Grant  Powell, 

Official  Principal,  1832;  k  James  Henderson,  dec,  Ct  Prob.  U.  C. 
temp.  Hepbom,  Official  Principal. 
(6)  2  P.  WnuL  125. 

ie)  Louisa  Morris  5  L.  J.  R.  (N.S.),  768,  and  2Sw.  &  Tr.  3S2. 
id)  W.  Jones2SL.  J.  R.  (N.  S.)  80. 
(«)  Coote,  129.  (/)  76.,  130. 
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The  court  will  grant  to  a  guardian  appointed  by  a  To  a  gnardiaiL 
foreign  court,  competent  for  that  purpose;  but  such  toS^w^^ 


must  prove  his  appointment  by  a  copy  of 
-the  decree  by  which  he  has  been  nominated,  authen- 
ticated by  the  seal  of  that  court  (a). 

If  there  be  none  such,  the  court  will  itself  appoint 
a  curator  or  guardian  out  of  the  next  of  kin  of  the 
minor  for  the  purpose  of  taking  the  grant  (&). 

The  next  of  kin  for  this  purpose  are  calculated  in  To  giuurdianof 
the  same  manner  as  for  purposes  of  distribution  (o). 
If  the  executor  or  residuary  legatee  be  above  the 
age  of  seven  years,  but  under  the  age  of  twenty-one, 
he  has  the  privilege  of  electing  any  one  of  his  next 
of  kin  to  be  his  curator  or  guardian. 

This  is  done  by  the  minor  in  an  instrument  signed 
by  him  in  the  presence  of  an  attesting  witness  (cQ. 

Where  there  are  several  minors  all  must  join  in  AU  the  minonr 
the  election  of  a  guardian.     If  there  be  a  dissentient,  dSsBenUent'  ^' 
he  must  renounce  administration  by  his  guardian  ™^^ 
(elected  by  him  pro  ed  vice),  or  he  must  be  cited. 
But  this  rule  is  occasionally  relaxed  (e). 

When  one  out  of  a  numerous  family  is  prevented  }^^  pawed 
by  residence  or  absence  abroad,  from  joining,  the 
court  on  affidavit,  will  pass  him  or  her  over,  and 
will  give  administration  to  the  guardian  appointed 
by  the  other  minors,  for  the  iise  and  benefit  of  all  of 
them. 

If  the  minor  is  cited  (viz.,  to  accept  or  refuse  the 
proposed  grant  or  show  cause  why  it  should  not  be 
made  to  the  guardian  of  the  other  minors),  and  does 
not  appear  to  the  citation,  the  practice  is  to  grant 
to  the  guardian  of  the  others,  for  the  use  and  benefit 
of  all  (/). 

(a)  But  see  BroiherUm  v.  Hdiier,  2  Lee,  135. 

(b)  Rich  Y.  Ckawiherlajfne,  tupra,  itnd  Mufiuff,  ir^fra, 

(c)  Coote,  13a  {d)  anU,  p.  116.  (f )  Coote,  132. 
(/)  See  a^^rifffft  t.  Banlu,  4  Na,  C*.  103. 

Q 
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Minors  and  The  minors  and  infants  next  of  kin  have  the  pre- 

infants  next  of  j»         j*i*iJi*  •        n*  -i*        t  •  « 

kin,  preference  fepential  right  of  assuming  their  guardianship ;  and 
^'  minors  are  under  a  corresponding  obligation  to  elect 

their  next  of  kin  for  such  purposes  in  preference  to 
all  others.     It  is,  however,  in  the  choice  of  the  next 
of  kin  to  assume  such  guardianship  or  not.     They 
may  renounce  it  in  the  case  either  of  infants  or 
minors.    The  court  granted  administration  to  the 
stepmother  of  the  executor  (a  minor)  on  his  two  sis- 
ters (his  next  of  kin)  renouncing,  the  one  in  due  form, 
and  the  other  without  the  sanction  of  her  husband, 
and  it  being  shown  that  his  elder  brother  (his  other 
next  of  kin)  had  not  been  heard  of  for  many  years 
(a). 
A  stranger  or      I^  ^^  XiQui  of  kin  renounce  the  guardianship,  and 
Uve^DMkrthen  ^^  niinors  elect  a  stranger  in  blood  or  a  distant  re- 
be  elected.       lative,  the  party  elected  will  be  entitled  to  adminis- 
The  court  not  tration.      But  the  court  is  not  concluded  by  the 
Se minora'^    choice  of  the  minors  ;  it  has  a  discretionary  power 
choice.  to  refuse  to  grant  administration  to  the  person  elected 

by  them  (6). 

The  court  must  have  grounds  for  such  a  refusal ; 

but  if  a  minor  be  nearly  of  full  age,  it  is  probable 

that  the  court  would  hold  itself  to  be  concluded  by 

his  election. 

Minor  may  re-      But  if  a  ground  of  objection  exist  against  the 

fuse  to  elect  .        i  j      i»  i  •       j^v  •  •  j.    •      xi_    a 

his  next  of  kin  mmor  s  next  oi  kin,  the  minor  is  not,  m  that  case, 
shown.^"^       bound  to  elect  him ;  and  the  court  will,  if  tlie  objec- 
tion be  sound,  pass  him  over  and  appoint  a  stranger 
in  blood,  or  a  more  remote  kinsman,  to  l3e  guai'dian 
(c). 

A  foreign  domicile,  or  protracted  absence  from 
this  coimtry,  would  justify  the  minor  in  refusing  to 

^  (a)  Widger,  3  Curt.  56. 

(6)  Fawkener  v.  Jordan,  2  Lee.  330.    West  v.  TFi/%,  3  PhilL  379. 
(c)  Hay,  L.  R.  1  P.  &  D.  52.    SUphenton,  L.  R.  1  P.  &  D.  287. 
Weir,  2  Sw.  &  Tr.  451.    Ewing,  1  Hagg.  381. 
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elect,  and  the  court  in  passing  over  the  next  of  kin 
without  citing  him  (a). 

If  the  minor  or  infant  be  a  bastard,  or  have  no  Minor  a  ham- 
known  relations,  notice  must  be  given  to  the  Attor-  out  reUtions, 
ney-General,  and  if  he  takes  no  objection  the  court  *^ 
will  confirm  the  minor's  choice  of  any  person  whom 
he  thinks  fit  to  choose  for  his  guardian,  and  will 
grant  administration  accordingly. 

The  number  of  guardians  must  not  exceed  three.  Strmiurer  join- 
They  need  not  always  be  persons  in  an  equal  degree,  kin. 
for  the  court  will  occasionally  join  a  stranger  in  blood 
with  a  next  of  kin,  in  which  case,  besides  the  election 
by  the  minor,  there  must  be  an  affidavit  of  the  guar- 
dians showing  a  satisfactory  reason  for  the  gjrant. 

A  more  distant  relative  and  a  stranger  will  be  Distant  rela- 
joined  on  the  consent  and  renunciation  of  the  next  stmnmr 
of  kin  (6).  ^'^^^ 

The  grant  ceases  upon  the  minor  attaining  his  Limiution. 
majority.  And  a  grant  for  the  use  and  benefit  of 
two  or  more  minors  and  infants  is  made  until  one  of 
them  shall  attain  twenty-one  years ;  and  should  one 
of  them  die  before  that  age,  it  ceases  when  the  eldest 
survivor  attains  majority  (c). 

Where  the  jus  habens  is  incapacitated  from  the  For  the  use 

.!•  e   1^      '  1  I*  1  '     1  and  benefit  of 

transaction  of  busmess  by  reason  of  his  lunacy,  a  lunatic  ju* 
imbecility  or  unsoundness  of  mind,  administration  *^***^- 
during  lunacy  will  be  granted  for  his  use  and  bene- 
fit in  analogy  with  the  case  of  minority  (c2). 

In  the  first  place,  if  a  sole  executor  be  a  lunatic.  To  committee 
admimstration    (with  the  will  annexed)  will  be  °  ®**^**^^- 
granted  to  the  committee  of  his  estate,  for  his  use 
and  benefit,  until  he  shall  become  of  sound  mind  (e), 

(a)  Hagffer,  3  Sw.  &  Tr.  65.    Burchnwre,  3  L.  R.  P.  &  D.  189. 

(6)  Coote,  135. 

((^  Shep.  TonchBtone,  490 ;  &  Coote,  133. 

(d)  Southmead,  iupra,  and  Coote,  135.  (e)  lb. 
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If  there  be  two  committees,  both  must  take  or 
one  must  renounce. 

The  production  of  the  commission  proved  the  com- 
mittee's title,  and  also  the  lunacy  of  his  ward  (a). 
To  Scotch  Administration  will  be  granted  similarly  to  a 

ogn  commit-    Scotch  curator,  of  to  a  committee  appointed  by  a 
*^  foreign  court. 

To  the  next  of     If  the  executor  have  no  committee,  a  grant  will 
ecator.  be  made  to  his  next  of  kin  for  his  use  and  benefit. 

Affidavit  M  to     When  no  commission  has  been  taken  out,  the  Sur- 

the  lunacy.  ^ 

rogate  Court  will  satisfy  itself  as  to  the  lunacy,  by 
calling  for  a  joint  affidavit  of  the  surgeon  or  phy- 
sician keeping  or  regularly  visiting  the  asylum  where 
the  patient  is  confined,  and  of  the  keeper  or  nurse. 
To  the  com.         If    the    residuary  legatee  be  a    lunatic    (there 
next  of  kin  of  being  no  executor)  administration  with  the  will 
j^JJ^^*^      annexed  will  be  granted  to  a  committee  of  his  estate,, 
if  he  have  one,  or  to  his  next  of  kin,  for  his  use  and 
benefit,  &c. 

The  next  of  kin  files  an  inventory  and  affidavit 
of  value,  and  gives  justifying  security. 
In  cMe  of  in-       In  the  case  of  an  intestacy,  administration  will  be 
granted  to  the  committee,  if  there  be  one,  or  if  ther» 
be  none,  to  the  next  of  kin  of  the  lunatic,  next  of  kin 
or  husband  of  the  intestate  (as  the  case  may  be), 
imder  precisely  the  same  regulations  and  conditions 
as  apply  to  the  other  cases  (a). 
Grant  under        Where  a  necessity  can  be  shown  the  Court  will 
Act.      '        make  a  grant  under  the  54th  sec.  S.  C.  Act   to 
an  uninterested  person  for  the  use  and  benefit  of  the 
next  of  kin  until  the  latter  shall  apply  (b). 

Under  the  same  section  a  grant  will  be  made  for 
the  use  of  a  lunatic,  to  a  person  of  no  kindred  to  the 
latter  (c). 

(a)  Coote,  136.  (6)  C^tfOI,  L.  B.  1  P.  &  D.  19S. 

(e)  Mary  BurreU,  Sw.  A  Tr.  65,  and  Grace  JSra««tfV»,  L.  B.  4,  P.  D. 
73. 


LUIITED  GRANTS.  261 

In  like  manner,  where  the  intestate's  widow  is  a  To  the  oom« 
iunatiCy  administration  will  be  granted  to  the  com-  of  Un  of 
mittee  of  her  estate,  if  there  be  one,  if  not  to  her  ^^<^* 
next  of  kin  for  her  use  and  benefit  (a). 

Where,  however,  neither  her  committee  nor  her  To  next  of  Un. 
next  of  kin  applied  for  such  a  grant,  the  court  has 
passed  over  the  widow  and  granted  to  the  intestate's 
next  of  kin  absolutely  (6). 

If  the  next  of  kin  in  such  a  case  renounce  and  To  a  creditor 
consent,  the  Court  will  grant  to  a  creditor  for.  the  widow, 
use  and  benefit  of  the  widow,  &c.  (o). 

If  the  person  entitled  reside  out  of  Ontario  (d),  Ujvihabem 
jtdministration,  or  administration  with  the  will  an-  j^^i^ction. 
nexed,  may  be  granted  to  his  attorney,  acting  under 
a  power  of  attorney. 

This  is  in  analogy  to  the  practice  of  the  English 
Court  of  Probate  («). 

It  was  also  the  practice  of  the  former  Court  of 
Probate  U.  C.  (/). 

If  the  executor  or  executors  reside  out  of  the  To  attorney  of 
jurisdiction  of  the  Court,  he  or  they  may  appoint  ****" 
an  attorney  to  prove  their  testator's  will,  in  their 
name  and  on  their  behalf  (e). 

Where  the  estate  was  trust  property  only,  the 
Court  allowed  the  attorney  of  a  person  residing  in 
England  to  take  administration  (g). 

And  it  would  seem  that  the  attorney  need  not  re- 
side in  Ontario,  but  may  obtain  a  grant  provided 
his  sureties  reside  here  (A). 

(a)  Alford  y.  Al/ord,  1  DeaDe,(824. 

(b)  J.  WiOiam,  3  Hagg.  217. 

ie)  T.  N.  Penny,  1  Rob.  426.  (d)  S,  C,  Act,  Bee.  S7  anie. 

(e)  Honey's  Prob.  Prac,  1858,  pp.  47,  244 ;  and  0*Byme,  1  Hagg. 
^6;aiidieeBMl2ar,  39L.  J.  R.  (N.  S.)  P.  ft  M.  26,  andCoote,  187. 

(/)  In  theffoodi  of  W.  Pari*  Vincent^  dee.  Ct  Probw  U.  C.  Feb. 
1849.  {g)  SuUar,  eupra, 

(A)  Jctepk  Leeeon,  1  Sw.  ft  Tr.  463»  but  lee  T.  Beed,  3  Sw.  ft  Tr. 
441,  and  W.  BatUngall,  Und. 
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But  if  the  principal  and  attorney  reside  in  the 
same  place  out  of  the  jurisdiction,  the  Court  will 
not  make  a  grant  to  the  attorney  (a). 
IK  twperte.  A  power  of  attorney  executed  by  a  feme  coverU, 
must  be  executed  by  the  husband  also.  But  where 
she  is  a  legatee  for  her  separate  use,  and  the  husband 
refuses  to  join  in  the  power,  the  Court  has  accepted 
it  without  his  joinder  (6). 

The  power  should  be  under  seaL    But  the  Court 
has  accepted  informal  documents  (c). 
To  attorney         If  the  attorney  be  appointed  by  one  only,  of  two 
?oru»e ofSl' or  more  executors,  a  grant  will  be  made  to  such 
attorney  for  the  use  and  benefit  of  both  or  all  the 
executors,  until  the  one  who  singly  appointed  the 
attorney,  or  the  other  executor  or  executors,  shall 
apply  (d). 
FonxL  Letters  of  administration  with  the  will  annexed,, 

of  all  and  singular  the  personal  estate  and  effects  of 
the  deceased,  are  granted  to  the  attorney '  for  the  use 
and  benefit  of '  his  constituent,  and  '  until  he  shall 
duly  apply  for  and  obtain  probate  of  the  will  to  be 
granted  to  him '  (e). 

The  grant  is  virtually  for  the  use  and  benefit  of 
all  persons  beneficially  interested  in  the  estate  (/). 

The  power  of  attorney  is  filed,  and  the  grant  fol- 
lows the  terms  of  the  power  (g). 

The  grant  determines  by  the  executor  returning  to 
this  country  and  taking  probate. 

If  the  letter  of  attorney  contain  a  power  of  subst? 

(a)  Coote,  128.  (6)  Warren,  L.  R,  1,  P.  ft  D.  539. 

(c)  Mderton,  4  Hagg,  210.    Ormond,  1  Ha^^.  146.    and  Bopi 
Sw.  ft  Tr.  427. 

id)  Coote,  128.        (e)  Cassidy,  4  Hagg.  361 ;  and  se«  10  Sim.  i 

if)  Chambers  y.  Bicknell,  2  Hare,  536.    As  to  the  powers  of 
an  administrator,  see  Webb  v.  Kirby,  25  L.  J.  (N.  S.  Equity)  8* 

iff)  G.  OoldMboroughy  1  Sw.  ft  Tr.  297. 


LIMITED  GBANTS.  268 

tution,  and  the  attorney  exercise  it,  the  substitute 
may  take  the  grant  (a). 

The  attorney  of  one  of  many  residuary  legatees  errant  to  the 
may  take  administration  (will)  without  notice  to  the  residuArylega- 
other  residuary  legatees.  ^'  *  pi^mbuM. 

The  attorney  of  one  of  many  next  of  kin  may  take  ^^"^  *<>  *^« 
administration  in  like  manner,  without  notice  to  the  next  of  kin, 
other  next  of  kin.  epluril>us. 

The  limitation,  in  the  two  last-mentioned  grants  is, 
mutatis  mutandis,  the  same  as  in  the  one  which  was 
first  mentioned,  and  the  grants  will  determine  in  like 
manner  (6). 


Section  III. 

Administration  pendente  lite. 

•  The  51st  sec.  Surrogate  Court  Act  enables  the 
Court  to  grant  administration  pendente  lite  in  the 
cases  there  mentioned  (c). 

In  Verot  v.  Duprez{d)  it  was  held  that  the  inten- 
tion of  the  Legislature  by  sec.  78,  Court  of  Probate 
Act,  was  to  extend  the  powers  of  an  administrator 
pendente  lite  appointed  by  that  Coui*t,  and  that  such 
administrator  having  the  same  power  of  protecting 
the  property  as  a  receiver,  the  Court  would  refuse  to 
appoint  a  receiver ;  and  also  that  as  the  Court  of 
Probate  could  appoint  an  administrator  pendente  lite, 
who  had  full  power  to  deal  with  the>.estate  except 
for  the  purpose  of  distribution,  and  as  the  appoint- 
ment of  a  receiver  could  afford  no  greater  protection, 
such  appointment  of  a  receiver  should  be  refused. 

(a)  PaUiton  v.  Ord,  Banbury's  ExcL  Rep.  166. 

(b)  Coote.  p.  129. 

(c)  And  see  Be  SeekwUh,  anU,  p.  34. 
(df)  L.  R.  6  Eq.  329. 


B*- 
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Where  a  suit  was  pending  to  try  the  validity  of  a 
codicil  only,  which  did  not  affect  the  appointment 
contained  in  the  will  of  the  executor,  the  Court  re- 
jected, with  costs,  a  motion  for  the  appointment  of 
an  administrator  pendente  lite,  on  the  ground  that 
the  executor,  was  clothed  with  power,  and  was  the 
proper  person  to  administer  the  estate  (a). 

Such  an  administrator  is  merely  an  officer  of  the  Adminiitetor 
Court,  his  administitition  is  to  be  under  the  direction  acts  undw  the 
of  the  Court  (6),  and  he  holds  the  property  only  un-  theCoSrt? 
til  the  suit  terminates.     He  is  then  bound,  and 
the  Court  will  compel  him  to  pay  all  that  he  has 
received  to  the  person  pronounced  by  the  Court  to 
be  entitled  (c).     The  Court  will  not  interfere  with 
his  proceedings  when  he  is  acting  under  the  direc- 
tion of  the  Court  of  Chancery  in  reference  to  the 
sale  or  management  of  the  property  (d). 

In  Charleton  v.  Hvadmarsh  (c),  the  Court  directed 
that  he  should  not  discharge  claims  on  the  deceased's 
estate  until  they  had  passed  before  the  registrar. 

The  Court  may  require  securities  from  administra- 
tors pendente  lite  (S.  C.  R.  30).  Security  to  the  amount 
of  one  year's  income  of  the  property  was  required  (c). 

Administration  pendente  lite  ceases  on  the  deter- 
mination of  the  suit,  and  the  executor  will  take  pro- 
bate of  the  will,  or  the  next  of  kin  will  take  admin- 
istration as  the  case  may  be  (/). 

In  the  form  of  oath  taken  by  the  administrator,  PecniiMity  in 
the  latter  (in  accordance  with  the  51st  section  of  the  *^*  ^***' 
Act)  swears,  that  he  will  administer  the  deceased's 
estate,  "  save  as  to  the  residue  thereof,  under  the  dir- 

(«)  M&rtimer  v.  Paull,  L.  R.  2  P.  ft  D.  85. 

{h)  Stantey  v.  Bemet,  1  Hagg.  221,  and  Dame  Susannah  Oravki,  1 
Hagg.  313. 
(e)  Damt  Sutannah  Cfrcwes,  iupra, 
(<0  Tidtbomev,  Tu^ome,  2  L.  R  A  ft  E.  42. 
(«)  1  8w.  ft  Tr.  fil9.  (/)  Coote,  142. 
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pendente  tite. 


ection  and  control  of  the  Court"  And  before  taking 
any  step  to  administer  his  deceased's  estate,  he  should 
apply  to  the  Court  for  leave  (a). 
Ijmit«<l  grant  There  is  nothing  in  the  Act  to  preclude  the  Court 
from  granting  pendente  lite  administration  of  the 
effectji  of  a  deceased,  limited  to  his  interest  in  pro- 
perty as  a  tmstee  (a). 

An  administrator  pendente  lite  is  amenable  in  a 
suit  in  equity,  and  liable  to  account  to  his  successors 
in  the  representation  {Per  Moss,  C.  J.,  in  Beatty  v. 
Uaklan)  (b). 


Amenable  to 
loit  in  Chan- 
cery. 


Section  IV. 
Administration  ad  litem. 


liimited  to  a 
■uit  in  Chan- 
cery. 


The  Form. 


When  it  is  necessary  that  the  representative  of  a 
deceased  person  be  made  a  party  to  a  pending  suit 
in  Cliancery,  but  the  executors  or  next  of  kin  of  such 
person  will  not  qualify  themselves  as  his  representa- 
tives, administration  may  be  granted  to  the  nominee 
of  a  party  in  such  suit,  limited  "  to  attend,  supply, 
substantiate  and  confinn  the  proceedings  already  had, 
or  that  shall  or  may  be  had  in  the  said  suit  in  the 
Court  of  Chancery,  or  in  any  other  cause  or  suit 
which  may  be  commenced  in  the  same  or  in  any 
other  court  between  the  parties,  or  any  other  parties, 
touching  or  concerning  the  matters  at  issue  in  the  said 
cause  or  suit,  and  until  a  final  decree  shall  be  had  and 
made  therein,  and  the  said  decree  carried  into  execu- 
tion, and  the  execution  thereof  fully  completed  "  (c). 

(n)  Coote,  141,  and  Ovarleton  v.  Hindinanh^  supra. 

{h)  4  App.  Kop.  239. 

(c)  See  Coote,  152 ;  and  see  Taylor's  Chy.  Orders,  6.  O.  5G,  and 
notCt  as  to  cases  in  which  the  Court  of  Chancery  may  appoint  some 
person  to  represent  the  estate  of  a  deceased  for  purposes  of  suit* 
where  there  is  no  legal  personal  representative.  See  aho  B.  S.  O.,  c. 
49,  8.  9,  and  Dey  v.  Dey,  2  Gr.  149. 
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The  grant  of  letters  of  administration  ad  Utem 
makes  the  grantee  complete  representative  of  the 
estate  to  the  extent  of  the  authority  which  the  let- 
ters purport  to  confer  (a). 

Administration  is  also  granted  to  the  nominee  of  To  commence 
a  plaintiff,  who  is  about  to  commence  proceedings,  p"^*®*"***^ 
And  the  grant  will  be  made  whether  the  party  pro- 
ceeds by  bill  or  petition  (6). 

Or  for  putting  in  an  answer  (2  Add.  351  n). 

Under  no  circumstances  can  the  grant  be  gen- 
eral (c). 

Under  this  form  of  administration  the  grantee  has 
only  authority  to  carry  on  the  Chancery  suit,  and 
has  no  right  to  receive  the  fruits  of  it  (cQ. 

But  if  it  be  required  the  Court  will  allow  a  further 
limitation,  viz.,  to  receive  any  sum  which  shall  be 
pronounced  by  the  final  order  or  decree  to  be  due 
and  payable,  with  interest  {d). 

Administration  was  granted  to  the  agent  of  a  for-  to  agent  of 
eign  prince,  as  proved  by  affidavit,  to  sue  in  Chan-  ^^"*^^'- 
eery  for  a  debt  due  in  this  country  to  the  principal ; 
but  not  to  receive  the  debt  unless  a  power  of  attor- 
ney to  that  effect  should  be  produced.  Rothschild, 
the  agent  in  England  of  the  Elector  of  Hesse  in  1827, 
obtained  on  an  affidavit  of  instructions,  a  grant  of 
administration  limited  to  substantiate  proceedings  in 
Chancery  for  the  recovery  of  a  debt  due  from  the 
estate  of  the  then  late  Duke  of  York.  To  receive 
the  debt  a  fuller  authority  was  required,  seemingly 
a  power  of  attorney  (e). 

Upon  its  production  the  grant  was  revoked,  and 
a  new  administration  limited  to  further  proceedings 

(a)  DavU  y.  Chanter^  2  PhiUips  545.  (6)  Coote,  152. 

\e)  Ohanier,  1  Robw  274  ;  DavU  v.  (%an«er,  2  Phillips  550 ;  If oc/ean 
▼.  Iknntm,  1  Sw.  ft  Tr.  425. 

(d)  Dodgmm,  1  Sw.  k  Tr.  260,  and  28  L.  J.  (N.S.)  P.  k  IC.,  116. . 
(€)  The  Mketor  of  Httte,  1  Hagg.  93  (1827). 
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in  Chancery,  and  to  the  recoveiy  of  the  debt  was 
granted  (a). 


GnuQiti,  uve 
4uid  except 


ProbAte,  save 
And  except. 


Section  V. 

OrarUSy  "Save  and  Except'* 

Probate  of  a  will,  or  letters  of  administration,  or 
administration  with  a  will  annexed,  will  be  granted, 
save  and  except  any  particular  fund,  whenever  the 
nature  of  the  case  and  the  law  require  such  excep- 
tion to  be  made. 

If  a  testator  appoint  an  executor  for  a  special 
purpose,  or  a  specific  fund  only^  and  appoint  an 
executor  for  all  other  purposes,  the  latter  may  take 
probate  save  and  except  that  purpose  or  fund. 
Adittbiata*-  Or,  if  there  be  no  such  other  executor,  the  residu- 
And  except,  aiy  legatee  may  take  administration  (with  the  will 
annexed)  of  all  and  singular  the  effects  of  the  de- 
ceased, under  the  same  exception. 

When  a  testator  has  made  his  will  for  a  particular 
or  limited  purpose  only, — e,  g.,  the  administration  of 
a  fund  vested  in  himself  as  trustee,  the  administra- 
tion of  an  estate  vested  in  himself  as  executor,  or  the 
administration  of  his  own  property  in  some  parti- 
cular district  or  country, — and  has  died  intestate  as 
r^ards  all  other  property  of  his  own  or  vested  in 
him,  his  next  of  kin  (without  waiting  for  the  execu- 
tor to  take  the  limited  probate  which  he  is  entitled 
to  under  such  circumstances)  may  take  administra- 
tion of  aU  and  singular  the  deceased's  effects,  save  and 
except  what  the  testator  has  himself  excepted. 

In  like  manner  the  husband  of  a  testatrix,  who 
has  made  her  will  under  a  power,  may  take  admin- 
istration, save  and  except  what  she  had  a  power  to 


PtftUl 
intestacy. 


To  hoBbimd 
oftesUtrix. 


(a)  Ihid, 
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dispose  of  by  her  will,  and  has  disposed  of  by  it, 
before  the  executor  proves  the  will. 

The  grants  of  probate  and  administration,  save  and 
except,  are  usually  made  in  the  first  instance,  with- 
out the  parties  waiting  for  the  limited  grants  being 
taken.  When  the  latter  have  been  made,  it  is  more 
usual  that  the  probate  or  administration  be  ccetero- 
rv/m;  but  there  is  no  reason,  though  a  limited  grant  . 
has  been  made,  that  the  following  grant  should  not 
be  "  save  and  except "  (a). 


Section  VI. 
Orants  **  CoBterorum." 

The  probate  or  administration  following  upon  a  Gnmti 
limited  grant  is  ccp^crorum ;  i,e. — to  administer  that  ""^ 

part  of  an  estate  to  which  no  grant  has  hitherto 
applied  (b).  Except  that  it  follows,  instead  of  pre- 
ceding such  a  grant,  it  is  made  for  the  same  pur- 
poses, and  under  the  same  conditions,  as  the  grant 
"  save  and  except." 

If  a  testator  has  appointed  an  executor  for  a  Probate 
special  purpose,  or  a  specific  fxmd,  together  with  ^         "** 
another  executor  for  all  other  purposes  and  efiects, 
and  the  first-mentioned  executor  has  taken  his  lim- 
ited probate,  the  other  may  take  probate  of  the  rest 
of  the  testator's  effects. 

If  a  limited  grant  has  been  previously  made  (viz.,  Adminiitrft- 
<m  the  renunciation  of  the  executor),  tiie  residuary  ceSerorum. 
legatee  may  at  any  time  come  in  and  take  adminis- 
tration (with  the  will  annexed)  of  the  rest  of  the 
deceased's  effects. 

(•)  Cooto,  4th  ed.  126,  md  D.  ft  B.  475. 

W  Coote,  161 ;  Boadey  v.  StwbingUm,  2  Lee,  542,  (1758). 
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after  limited 
probate. 


Adminifltra-  If  the  execiitor  of  a  married  woman's  will  has 
to  husband.  ^  taken  a  limited  probate,  the  husband  or  his  repre- 
sentative may  take  administration  of  the  rest  of  her 
effects. 
To  next  of  kin  Where  a  limited  probate  had  been  taken  of  a  will 
made  during  coverture,  but  not  republished  during 
the  widowhood  of  the  testatrix,  the  next  of  kin  took 
the  administration  of  the  rest  of  the  effects  of  the 
testatrix  (a). 

If  the  deceased  has  made  a  will  and  appointed  an 
executor  for  a  special  purpose,  or  for  a  specific  fund 
or  property  only,  and  has  died  intestate  in  all  other 
respects,  his  next  of  kin,  after  the  executor  has  taken 
a  limited  probate  of  the  will,  are  entitled  to  adminis- 
tration of  the  rest  of  the  deceased's  effects. 

If  a  limited  administration  has  been  granted  of 
the  effects  of  any  intestate,  his  next  of  kin  are  en- 
titled to  take  administration  of  the  rest  of  the 
deceased's  estate  (6). 


After  limited 
administra- 
tion. 


CHAPTER  VI. 


Special  power 
imder  Sec«  54. 


grants  made  under  sec.  54,  s.  c.  act  (special 

circumstances). 

Reference  has  been  incidentally  made  to  the 
special  power  and  discretion  conferred  upon  Surro- 
gate Courts  by  section  54  of  the  Act  (c).  As,  how- 
ever, it  is  of  frequent  occurrence  that  the  exercise  of 
this  power  is  invoked,  it  may  be  proper  to  mention 
particular  cases  in  which  grants  have  been  made 

(a)  NMe  v.  Phelpt,  supra. 

{b)  Coote,  162  ;  and  see  Rhoades,  supra, 

(e)  Ante,  p.  47. 
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under  the  section  ;  referring  also  to  cases  in  which 
they  have  been  refused. 

Where  upon  the  state  of  facts  mentioned  in  the  Neoe«dty  or 

OOIlV6IllfiI10fi> 

first  part  of  the  section,  it  appears  to  the  Court 
to  be  necessary  or  convenient  (a)  by  reason  of 
the  insolvency  of  the  estate,  or  other  special  cir- 
cumstances, it  may  appoint  some  person  to  be  ad- 
ministrator of  the  personal  estate,  or  of  any  part  of 
it, — other  than  the  person  who,  but  for  this  enact- 
menty  would  have  been  entitled  to  the  grant  (1). 

A  general  principle  as  to  the  exercise  of  this 
special  power  was  laid  down  by  Sir  J.  P.  Wilde,  in 
Findlay  (6),  as  follows : — 

"  These  powers  are  exercised  with  some  reluctance,  General  prin- 
but  the  true  function  of  the  Court  is  to  facilitate  ^^  *' 
the  collection  and  distribution  of  the  estates  of 
deceased  persons,  and  not  by  any  technical  rules  to 
impede  that  distribution/' 

A  grant  of  administration,  for  the  use  and  benefit  Property  per- 
of  the  next  of  kin  was  made  under  the  special  of  km^absent. 
power  referred  to  (sec.  73,  Eng.  Prob.  Act)  where  the 
estate  of  the  intestate  was  perishable  and  the  next 
of  kin  were  abroad  (e). 

Where  the  person  entitled,  the  son  and  only  next 
of  kin  of  the  intestate,  was  in  New  Zealand,  the 

(1)  The  Court  exercises  the  power  conferred  by  this  section 
in  case  of  the  insolvency  of  the  estate  of  the  deceased  (c);  in- 
aolTency  being  specified  in  the  section,  though  ''  only  given  as 
an  Example "  of  the  special  circumstances  (d),  by  reason  of 
which  it  may  become  apparent  to  the  Court  that  it  is  necessary 
or  convenient  to  exercise  the  extraordinary  power  given  by 
the  Statute. 

(a)  CMke,  tupra,  p.  241.  (6)  3  Sw.  &  Tr.  265  (1863). 

(c)  £lUha  Peck,  1  Sw.  &  Tr.  141,  and  Farrands,  L.  R.,  1  P.  &  D.  439. 

{d)  Farrandt,  iupra, 

(e)  Young f  36  L.  J.,  P.  &  M.  80  (goodwill  of  bosioess) ;  and  8e« 
CholwQl,  35  L.  J.,  P.  ft  D.  75,  and  L.  R.,  1  P.  D.  192  (Farm  stock, 
crops,  etc),  and  Jonet,  1  Sw.  &  Tr.  14, 
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Court  upon  being  satisfied  that  an  immediate  repre- 
sentation was  necessary  for  the  preservation  of  the 
estate,  made  the  grant  to  the  sister  of  the  deceased^ 
under  this  section,  for  the  use  and  benefit  of  the  next 
of  kin,  limited  unto  such  time  as  he  or  his  lawful 
attorney  should  obtain  administration  (a). 

Absence  and  A.  died  intestate  leaving  four  children,  of  whom 
one  wajs  of  age,  but  was  abroad,  and  the  others  were 
minors,  and  an  immediate  grant  being  necessaiy,  it 
was  made,  under  the  statute  mentioned,  to  the  duly 
elected  guardian  of  the  minors,  for  their  use  and 
benefit,  limited  until  some  one  of  them  should  apply 
for  it  (6). 

Tflg^ereon  \dio     The  Court  granted  administration    under  this 

of  deceased,  section  to  the  attorney  of  the  person  entitled,  who 
was  in  India,  under  the  following  special  circum- 
stances :  The  intestate  died  owing  debts  exceeding 
his  personal  estate.  Gifts  of  money  had  been  made 
to  him  by  C,  a  relative  of  his  deceased  wife,  and 
after  his  death  his  debts  were  paid  by  C.  There 
were  only  two  next  of  kin  and  persons  entitled  in 
distribution,  and  of  these,  one  renounced,  and  the 
other  was  a  lunatic,  and  his  next  of  kin  renounced 
on  his  behalf  (c). 

Renunciation       Where  a  person  being  the  sole  party  interested  in, 

and  consent  in  ,  i        *f 

favour  of        and  the  sole  party  entitled  to  represent,  the  estate  of 
*^'*  a  deceased,  died  without  having  taken  out  a  grant, 

and  his  personal  representative  had  filed  a  renuncia- 
tion and  a  consent  to  the  grant  being  made  to  a 
creditor  of  the  party  so  originally  interested  and 
entitled,  the  Court  made  the  grant  under  this 
section  to  such  creditor  (d). 
Esute  insol-  Where  the  deceased,  a  paper  manufacturer,  was 
iS  u^t**  ^    alleged  to  be  insolvent  at  the  time  of  his  death,  and  . 

(a)  CholwUl,  iupra.  {b)  Burgm,  32  L.  J.,  P.  &  M.  168. 

(c)  BaUman,  L.  R.  2  P.  ft  D.  242. 

((Q  Emma  Fraser,  L.  R,  1  P.  ft  D.,  327. 


GRANTS  MADE  UNDER  SEC.  54,  S.  C.  ACT.  273 

his  next  of  kin  was  a  woman  of  dissipated  habits 
and  unfitted  to  carry  on,  or  wind  up  the  business, 
the  Court,  under  this  section,  granted  administration 
to  a  principal  creditor,  who  applied  for  the  same 
with  the  sanction  of  other  creditors  (a). 

The  nearest  relatives  of  the  minor  children  of  a  Election  by 

minors. 

deceased,  having  been  abroad  for  many  years  with- 
out having  communicated  with  their  friends  in 
England,  the  Court  of  Probate  there  permitted  the 
children  to  elect  another  person  to  take  administra- 
tion on  their  behalf  of  the  estate  of  their  father 
without  citing  such  nearest  relatives  in  the  first  in-  ^ 

stance  (h). 

The  Court  granted    administration   under  this  Estote  imaU» 
section  to  the  guardian,  elected  by  minors,  for  their  {^  aUent. 
use  and  benefit,  without  requiring  the  citation  or 
jenunciation  of  their  next  of  kin,  where  the  pro- 
perty was  very  small,  and  the  next  of  kin  in  Aus- 
tralia, and  their  interest  was  infinitesimal  (o). 

The  sole  executrix  and  universal  legatee,  having  Sole  executor 
died  in  the  testator's  lifetime,  and  the  next  of  kin  ofkinabroi?. 
being  abroad,  the  Court  under  this  section  granted 
letters  of  administration,  with  the  will  annexed,  to 
the  guardian  of  persons  entitled  in  distribution  (d), 

A  person  dying  intestate,  leaving  her  only  sister  Person  enti- 
solely  entitled  in  distribution,  a  lunatic,  and  with-  » »  ^^^  <^ 
out  any  committee  of  her  estate  or  person,  adminis- 
tration was  under  this  section  granted  for  the  use 
and  benefit  of  the  sister  during  her  lunacy,  to  the 
stepmother,  who  was  co-executor  and  co-trustee  with 
deceased  of  the  father's  will,  and  beneficially  in- 
terested under  it.  Surviving  cousins  not  being 
cited  (e). 

(a)  .Vbrmiult.  L.  K.,  1  P.  ft  D.  439. 
(6)  BMre»morv,L.  R.,  3  P.  ft  D.  139. 

(e)  Hu(fger,  3  Sw.  ft  Tr.  M.  (d)  John  Su,Jj.U.,A  P.  D.  86. 

(<)  JTofy  Buma,l  Sw.  ft  Tr.  64. 
B 
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Where  person 
entitled  was  a 
lunatic  in 
Asylum,  and 
maintenance 
due. 


Separate  pro- 
perty. 


Hu8band*8 
consent  dis- 
pensed with, 
he  being 
abroad. 


Bankruptcy 
and  absence  of 
executor. 


When  execu- 
tor named 
could  not  be 
found. 


Doubtful  legi- 
timacy. 


Where  a  pauper  lunatic,  an  inmate  of  a  public 
asylum,  on  whose  account  arrears  of  maintenanoe 
were  due,  became  entitled  to  money  on  the  decease 
of  her  mother,  a  grant  was  made  under  this  section 
to  the  public  officer,  for  her  use  and  benefit,  limited 
to  the  period  of  her  lunacy,  a  citation  having  is- 
sued (a). 

Administration  (will)  was  granted  to  the  nominees 
of  the  residuary  legatee  who  was  a  married  woman, 
without  notice  to  her  husband,  the  residue  being 
settled  to  her  separate  use,  and  at  her  absolute 
disposal  (6). 

A.  died  a  spinster  and  intestate,  leaving  her 
mother  and  one  sister ;  the  mother  had  married  a 
second  time,  and  her  husband  was  abroad;  the 
Court  without  requiring  the  renunciation  of  the 
husband,  upon  the  mother's  consent  granted  admin- 
istration to  the  sister  (c). 

The  deceased  executed  a  will  in  which  she  ap- 
pointed an  executor,  who  subsequently  became  bank- 
rupt and  left  the  country.  The  property  being 
small,  on  the  consent  of  the  next  of  kin  the  Court, 
by  virtue  of  this  section,  granted  administration 
(will)  to  one  of  the  parties  interested  under  it  (d). 

A  testator  nominated  as  executor  "William  GreoT^, 
of  4  Finsbury  Square,  Watchmaker,"  who  on  the 
death  of  the  testator  could  neither  be  found  nor 
heard  of,  and  the  Court  under  this  section  granted 
administration  (will)  to  one  of  the  residuary  lega- 
tees {e). 

The  legitimacy  of  next  of  kin  being  doubtful,  and 

{a)  Findlay,  3  Sw.kTr,  265;  Beeal8o5{um6er«,34|L.  J.P.  4  3(.0; 
and  WindeaU  y.  Shortland,  L.  R.  2  P.  ft  D.  217. 
(6)  ^n«.  L.  R.  IP.  &D.  338. 
(c)  Ltanwame,  36  L.  J.,  P.  &  M.  25. 
(cO  Elvitxi  LcuUa  Cooper,  L.  R.,  2  P.  A  D.  21. 
(e)  Sawtell,  2  Sw.  &  Tr.  448. 
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a  representative  having  been  agreed  upon,  the  Court 
under  this  section  appointed  such  representative  (a). 

A  person  entitled  to  the  whole  estate,  under  an  Lett«n  of 
intestacy,  being  abroad,  wrote  to  a  cousin  with  cer-  °"*' 

tain  directions  as  to  securing  the  amount  of  the 
property,  and  transmitting  a  small  sum  to  him,  the 
Court,  under  the  section  referred  to,  granted  admin- 
istration to  the  cousin  for  the  use  and  benefit  of  the 
person  entitled,  limited  to  carrying  into  effect  the 
directions  contained  in  the  letter  (b). 

The  section  was  held  to  apply  to  a  case  where  Ainets  truui- 
assets  were  transmitted  from  abroad  for  distribution  ^road. 
to  those  entitled,  and  a  grant  issued  to  one  of  them, 
limited  to  the  property  so  transmitted  (<?). 

So  a  grant  was  made  under  this  section  where  Presumptioa 
administration  was  applied  for  on  presumption  of  **    ^   ' 
death,  by  the  next  of  kin  of  the  presumed  deceased 
and  there  was  a  doubt  as  to  whether  the  intestates 
father  predeceased  him  {d). 

The  section  has  also  been  held  to  enable  the  Court  Foreign  grant 
so  to  make  its  grant  as  to  follow  a  foreign  grant  in  '®"^^®** 
respect  of  the  person  to  whom  it  should  be  com- 
mitted (e). 

In  the  absence  of  special  circumstances  the  Court  Qnnt  refused. 
refused  to  make  a  grant  under  sec.  73,  E.  Probate 
Act  (sec.  54  S.  Act.)  to  the  nominee  of  the  next  of 
kin,  (/)  notwithstanding  the  case  of  Farrell  v.  Nominee  of 
BrownbUl  (g),  which  was  distinguished  as  a  case  in  «^extof  kin. 
which    the  Court  granted   administration  to  the 
nominee  of  the  next  of  kin,  in  order  to  carry  out  an 

(a)  Hcpkins,  L.  R.,  8  P.  ft  D.  236. 

(»)  Dnnkwater,  2  Sw.  ft  Tr.  61L  (e)  Hughes,  3  P.  ft  D.  140. 

W  AMI,  31  L.J.  (N.  S.)  P.  M.  ft  A.  38  ;  see  Peck,  2  Sw.  ft  Tr. 
S06;  Smith,  lb.  508;  and  How,  1  Sw.  ft  Tr.  53. 

{i)  Sari,  36  L.  J.,  P.  M.  127  ;  and  see  Co9nahan,  L.  R,  1  P.  ft  D. 
183,  and  Hitt,  L.  R.  2  P.  ft  D.  89. 

if)  JUekardmm,  L.  R.  2P.  D.  244. 

ig)  aSw.  ft  Tr.^467;  33  L.  J.  (P.  M.  ft  A.)  185. 
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arrangement  come  to  by  the  parties  to  stop  litiga* 
tion  which  was  pending  as  to  the  person  entitled  to* 
the  grant  (a). 

The  consent  of  all  the  persons  interested  is  not  a 
sufficient  ground  for  departing  from  the  general 
rules  as  to  grants  of  administration  (&).  The  C!ourt^ 
(Lord  Penzance)  remarking  that  it  could  not  "  make 
the  grant  asked  for  in  that  case,  under  the  section^ 
without  materially  laying  down  the  rule  that  when- 
ever the  parties  interested  like  to  consent  that  some 
person  nominated  by  them  shall  take  the  grant,  it 
will  make  the  grant  to  such  nominee." 

The  proper  course  to  be  pursued  under  such  cir- 
cumstances is  indicated  In  the  goods  of  BvMar  (c) 
and  followed  by  Sir  James  Hannen  In  the  goods  of 
Hale  (d),  namely, — that  the  next  of  kin  or  persons 
entitled  should  "  take  the  grant  and  then  appoint  a 
nominee  to  be  their  attorney." 

Upon  an  application  under  this  section  for  letters 
of  administration  limited  to  the  applicant's  interest 
in  the  remainder  of  a  term,  the  deeds  shewing  the 
deduction  of  title  were  required  to  be  brought  into 
the  registry  (e). 


CHAPTER  VII.    Section  I. 

GRANTS  DE  BONIS  NON. 

Where  a  grant  having  been  obtained,  the  chain  of 
executorship  is  broken  or  a  sole  administrator  or  ad- 
ministrator with  will  annexed  dies,  leaving  the  estate 

(a)  Teaffue  <Cr  Athdawn  v.  Wharton,  L.  R.,  2  P.  &  D.  361. 

(6)  Biehardaon,  tupra.    See  also  p.        ante, 

(c)  22  L.  T.  (N.  S.)  140.  {d)  L.  R.,  8  P.  ft  D.  JOX. 

{e)  FKecne,  28  L.  J.  (N.  S.)  P.  &  M.  36. 
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luiadministered  in  part,  the  Court  will  commit  ad- 
ministration afresh  of  the  goods  of  the  deceased  left 
unadministered  by  the  former  administrator  or  ex- 
ecutor (a). 

This  is  called  administration  de  bonis  non  admin- 
istrcUis. 

Where  one  of  two  executors  proved  the  will  and 
died  it  was  held  that  the  one  who  had  neither  proved 
nor  renounced  should  be  cited  before  administration 
de  bonis  non  could  be  granted  to  a  legatee  (6). 

Persons  entitled  to  administration,  unlike  execu- 
tors, are  at  liberty  to  retract  their  renunciation  and 
take  a  de  bonis  grant  upon  the  death  of  the  original 
administration  (c). 

An  original  grant  of  administration  having  been 
made  which  was  afterwards  for  cause  shown,  recalled 
and  cancelled,  administration  de  bonis  non  was 
granted  to  the  widow  (d). 

In  making  such  grants,  the  Court  is  governed  by  Rule  in  mak- 
the  same  rules  which  apply  to  original  grants,  and  ^|,^*^** 
will  grant  administration  with  or  without  a  will  an- 
nexed, of  the  deceased's  unadministered  effects  to  the 
same  persons  only  who  have  a  right  or  interest  suf- 
ficient to  have  entitled  them  to  original  grants,  if 
they  had  applied  for  them,  the  executors  of  course 
being  excepted. 

The  chain  of  executorship  may  be  broken  or  in-  ciudn  of  exe- 
t^rrupted  by  the  means  or  under  the  conditions  fol-  SSk^^  ^"""^ 
lowing  {e) : — 

(a)  Be  John  Wetky,  dee.  Ct  Prob.  U.  C.  Nov.  1848 ;  JU  SprouU,  dee. 
San.  Ct.  York  ft  Peel,  1860 ;  aad  Se  Wilkin,  Suit.  Ct  Co.  Toric, 
Dec  1877 ;  Tkombeek,  Ibid.  Sep.  1873;  Frederick  Widder,  Ibid.  Nov. 
1S79,  and  see  D.  &  B.  432,  aad  Coote,  163. 

(ft)  Smrah  Leaeh,  dee.,  Deme  &  Sw.  294. 

{e)  ShtiSimffton  ▼•  WkUe,  tupra, 

<cO  Be  Biifger,  Sorr.  Ct  Tork  &  Peel ;  temp,  Hon.  S.  R  Harrison, 
Surrogate  (18^2).  (e)  Coote,  164. 


I 
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1.  When  the  immediate  sole  acting  executor  didi» 
intestate. 

2.  When  the  survivor  of  the  immediate  acting  ex- 
ecutors dies  intestate. 

3.  When  the  remote  sole  acting  executor,  to  whom 
an  executorship  has  been  transmitted  per  cat&na/m, 
dies  intestate. 

4.  When  the  survivor  of  the  remote  acting  exe- 
cutors dies  intestate. 

5.  When  the  remote  executor  or  executors  re- 
nounce the  probate  of  their  own  testator's  will,  or 
have  been  cited  and  have  not  appeared. 

6.  When  the  remote  executor  or  executors  die 
without  having  proved  their  own  testators  wilL 

7.  When  of  two  or  more  executors  who  have  died 
after  probate  taken  by  them,  it  is  impossible  to  show 
which  survived  the  other  or  others  (a). 

8.  In  the  case  of  an  executrix  being  a  feme  caverte, 
when  probate  of  her  will  limited  to  the  executorship 
has  not  been  taken  out. 

9.  Where  one  of  the  executors  having  renounced 
before  1  Sep.,  1858  (Vide  S.  C.  A.  sec.  59,  ante),  has 
survived  the  other  executor  or  executors. 

AdminiBtn-        In  all  these  cases  the  Court  will  grant  administra- 
honia  non  to     tion,  with  the  wiU  annexed,  to  the  residuary  l^atee 
S?  ftcT^^*^  ^  trust  or  to  the  beneficial  residuary  legatee,  or  to 
others,  in  subjection  to  the  rules  which  govern  ori- 
ginal grants  (1). 
To  a  legatee  or      Administration  (will)  is  granted  to  a  legatee  or  a 
creditor,  or  to  the  representative  of  a  deceased  lega- 

(1)  By  Imp.  Stat  11  Geo.  IV.  &  1  WiU.  IV.  o.  40,  Ezeon- 
toT8  are  by  Courts  of  Equity  to  be  deemed  trustees  of  un- 
disposed of  residues  for  the  benefit  of  such  persons  as  would 
be  entitled  in  distribution  in  case  of  intestacy. 


(a)  Richard$  t.  All  penona,  <£c.,  4  No.  Ca.  App.  p. 
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tee  or  creditor,  on  the  renunciation  of  the  residuary 
legatee. 

The  representative  of  a  deceased  legatee  must 
Bwear  that  his  deceased's  legacy  has  not  been  paid  ; 
and  in  like  manner  the  representative  of  a  deceased 
creditor  will  swear  that  the  debt  still  remains 
due  (a). 

If  the  former  grant  were  made  to  a  creditor  or  a  Creditor, 
l^^atee,  his  representative,  if  the  debt  or  legacy  be 
still  unpaid,  or  any  other  creditor  or  legatee  may 
take  administration  (will)  de  bonis  non,  without 
any  further  renunciation  on  the  part  of  the  residuary 
legatees. 

In  ordinary  cases  the  grant  of  administration 
(with  the  will  annexed)  de  bonis  non  includes  the 
testamentary  papers  of  which  probate  was  originally 
granted.  But  if  a  codicil  be  discovered  at  or  about 
the  time  of  administration  de  bonis  non  being  ap- 
plied for,  the  grant  will  pass  of  the  will  already 
proved,  and  of  the  codicil  lately  found  (6). 

In  all  cases  of  administration,  with  the  will  an-  Oriffiiua  will 
nexed,  de  bonis  non,  the  applicant  for  such  a  grant  nuit^^ked 
must.be  sworn  to  and  mark  the  original  will  when  3[]^|^^ 
be  makes  his  oath,  or,  if  he  cannot  attend  in  the  tor  (will)  de 
r^pstry  where  the  same  is  deposited,  the  original  behig  swom. 
probate  or  letters  of  administration  with  the  will 
annexed,  or  an  office  copy  of  the  will  under  the  seal 
of  the  court  must  be  annexed  to  his  oath  and 
marked  by  him  in  lieu  of  the  original  will.     In  such 
eases  he  will  swear  that  the  grant  "  contains  the 
last  will  and  testament,  &c.,"  of  the  testator  (o). 

When  an  administrator  dies,  leaving  part  of  his  AdminiBtra- 
deceased's  goods  unadministered,  the  grant  de  bonis  f^  ^ 
non  will  go  to  the  persons  who  would  have  been 
equally  entitled  to  the  original  administration. 

M  Cooto,  165.  (6)  /&.,  106.  (c)  lb. 
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To  n^  of  This  observation  applies  to  next  of  kin,  to  persons 

'  entitled  in  distribution,  and  to  all  others  having  an 

interest  in  an  intestate's  personal  estate. 
To  pereoM  ^  person  having:  a  derivative  interest  may  be  ad- 

having  a  de-  ,      *  ...  ,  . 

rivative  in-      mitted  to  take  administration  (with  will  annexed) 
"*  de  bonis  non,  or  mere  administration  de  bonis  nan, 

under  the  same  conditions  as  he  would  be  allowed 
to  take  an  original  grant  (a). 
Not  recitiired      Letters  of  administration  de  bonis  non  are   no 
theCw^  ^  longer  required  in  the  case  of  grants  made  to  the 
Attorney-General  for  the  time  being,as  Her  Majesty *s 
nominee,  the  original  grants  being  made   to  that 
functionary,  and  his  successors  in  office  {atUe  p.  219). 
With  sub-  If  an  executor  who  has  taken  probate  of  a  copy 

of  wm  imnexed  or  the  substance  of  a  will,  or  if  the  grantee  of  letters 
debontanon,  ^f  administration,  with  such  copy  or  substance  an- 
nexed, die,  leaving  part  of  the  testator  s  estate  un- 
administered,  letters  of  administration,  with  the 
copy  or  substance  of  the  will  annexed,  de  bonis  non, 
will  be  granted  upon  the  general  principles  regulat- 
ing all  grants,  if  it  be  again  shown  by  affidavit  that 
the  original  will  has  not  been  found  or  recovered,  or 
transmitted,  according  as  the  case  may  be.  But  if 
the  original  will  be  forthcoming,  the  grant  will  as- 
sume another  form  (vide  post). 
For  the  use         If  the  person,  who  would  otherwise  have  taken 

aad  benefit  of  i     •    •  a      i»        /    'iv  'iv       j       -nN  _?    r       • 

a  lunatic.        an  admmistration  (with  or  without  a  will)  oe  bonis 
non,  be  a  lunatic,  or  of  unsound  mind,  administra- 
tion de  bonis  non  will  be  granted  for  his  use  and 
benefit  upon  the  principles  referred  to  ante  p.  253-9. 
Administra-        Administration  de  bonis  non  was  granted  to  the 
of°e£?ect8*iMh^  cxecutors  of  one  of  the  next  of  kin,  for  the  use  of  the 
administered.  Q^her  next  of  kin,  who  was  imbecile,  passing  over  to 
the  next  of  kin  of  the  latter,  but  required  proof  that 
the  grant  so  made  would  be  for  the  advantage  of  the 
imbecile  next  of  kin  (6). 

(a)  Coote,  166.  (6)  Bev.  W.  Soutkmead,  8  Curt.  29. 
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If  an  administrator  cceterorum  die  without  fully  Save  and  ex- 
administering  an  estate  committed  to  him,  a  grant 
of  the  rest  of  the  deceased's  effects  so  left  imad- 
niinistered  will  be  made  to  the  same  order  of  persons 
who  would  have  been  competent  to  have  taken  an 
original  grant. 

And  the  same  observation  applies  to  the  case  of 
administration,  save  and  except,  left  unadministered 
by  the  original  grantee. 

If  on  the  death  of  an  executor  who  has  taken  pro-  Lumted  ad- 
bate,  or  of  an  administrator  who  has  taken  adminis-  ?".^*'***^°, 

\with  or  with- 

tration,  limited  to  a  particular  estate  or  fund,  that  out  will)  dt 
estate  or  fund  be  left  unadministered  or  untrans-  **'*^'*» 
ferred,  limited  letters  of  administration  (with  or 
without  will)  of  the  unadministered  goods  of  the 
deceased  will  be  granted  to  parties  having  the  same 
kind  of  interest  which  the  court  recognised  in  the 
original  grant. 

If  an  executor  has  proved  his  testator's  will,  and  Limited  ad- 
has  administered  the  estate,  with  the  exception  of  a  JiJ^w^^^i, 
l^acy  which  has  been  set  apart  and  remains  ia-nonto  legatee. 
vested  in  the  original  testator's  name,  the  court  on 
the  death  of  the  executor  and  the  interruption  of 
the  chain,  with  the  consent  or  upon  the  citation  of 
the  residuary  legatees,  has  granted  administration 
(with  the  will  annexed)  de  bonis  non  to  the  legatee, 
limited  to  his  legacy  (a). 

But  these  cases  are  exceptional,  and  very  unusual 
in  practice,  the  court,  as  a  general  rule,  never  grant- 
ing limited  administration  to  any  person  entitled  to 
a  general  grant  (&). 

In  law,  also,  it  may  be  considered  that  a  serious 
objection  applies  to  such  a  form  of  grant. 

(a)  if.  8t€adman,  2  Hagg.  59 ;  Biofi,  3  Curt  741 ;  see  alao  WaUs, 
1  Sw.  & Tr.  540;  Lady  Catherine  Somtrnt,  L.  R.,  1  P.  1).,  361 ; 
Coote,  109.  (b)  S.  C.  B.  13,  ante. 
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lindtad  ad-  When  the  executors  of  a  trustee,  who  had  invested 
d€  bonis  non  of  a  trust  fund  in  his  own  name,  have  died,  breaking 
*  *™'****       the  chain,  and  the  fund  still  remains  to  be  adminis- 


tered, the  cestui  que  trust  of  thatf  und,  or  his  nominee, 
may  obtain  administration  of  the  unadministered 
goods  of  the  deceased  trustee,  limited  to  the  trust 
fund,  upon  the  conseat  of  the  deceased's  residuary 
legatee. 

And  a  simliar  limited  grant,  under  corresponding 
circumstances,  will  be  made  where  the  trustee  has 
died  intestate.  The  renunciation  and  consent  of  his 
next  of  kin,  and  the  persons  entitled  in  the  distribu- 
tion of  his  personal  estate,  will  be  required  in  this 
case  before  the  limited  administration  de  bonis  non 
will  be  granted, 
limited  ad-         When  the  grantee  of  administration  limited  to  at- 

mniBtratioii , 

4€  honU  rum     tend  and  substantiate  proceedings  in  Chancery,  or 
oeedingBin^"*  any  Other  court,  dies  before  the  termination  of  the 
Chancery.       proceedings,  he  leaves  goods  unadministered,  and  a 
new  grant  may  be  made  to  another  nominee. 

If  the  constituent  in  a  power  of  attorney,  for 
whose  use  administration  has  been  granted,  die  in 
the  life  time  of  the  administrator,  administration  de 
bonis  non,  not  cesscUe^  is  the  form  in  which  the  sub- 
sequent grant  is  made  (a). 

If  the  original  administrator  has  died  without  dis- 
covering or  reducing  into  possession  and  paying  duty 
upon  an  admitted  part  of  the  deceased's  estate,  the 
applicant  for  administration  de  bonis  non  (with  or 
without  will  annexed)  must  do  what  the  former 
ought  to  have  done,  and  give  security  in  the  full  or 
integral  value  of  the  estate  and  effects  of  the  deceased. 
The  bond  is  for  double  the  amount  of  the  int^rral 
estate  as  formed  of  the  sum  originally  sworn  to»  and 
the  sum  omitted. 

(a)  Coote,170. 
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But  in  his  oath  lie  swears  the  unadminiitered 
property  under  its  real  and  existing  amount  (a). 

Section  II. 

SECOND  OR  SUPFLEBfENTAL  GRANTS  (&). 

When  the  original  grant  has  been  limited  for  any  Second  or  sap* 
specined  time,  or  until  any  specified  event  or  con-  grants. 
iingency  shall  happen,  a  new  grant  must  be  made 
upon  the  efflux  of  the  time  and  the  accomplishment 
of  the  event  or  contingency  referred  to  in  the  origi- 
nal probate  or  letters  of  administration. 

But  although  this  form  of  grant  is  only  required  Their  nature. 
when  the  deceased's  estate  has  not  been  fully  admin- 
istered, it  is  distinguished  from  grants  de  bonis  non 
as  being  a  re-grant  of  the  whole  of  the  deceased's 
personal  estate  as  sworn  to  and  embraced  in  the 
original  grant. 

Accordingly,  the  estate,  on  the  second  grant  being  Estate  to  be 
applied  for,  must  be  sworn  under  the  same  amount  the  ori^al 
for  which  the  original  grant  was  taken,  however  •°^®^*' 
much  of  the    estate    may    actually   have     been 
disposed  of  by  the  first  grantee  (c).     It  is  an  abso- 
lute and  permanent  grant,  following  a  temporary 
one  (d).    And  as  the  first  grantee  is,  in  some  cases 
at  least,  regarded  by  the  court  as  the  agent  or  rep- 
resentative   of    the   succeeding     one,    the    court 
cannot,  in  the  case  of  intestacy,  take  a  less  security 
than  for  the  whole  of  the  deceased  s  estate,  as  it  was 
when  the  original  grant  was  made  (e). 

If  an  executor,  being  appointed  for  his  life  take  Probate  to 
probate,  the  latter  ceases  with  his   death,  and  the  »«b^J«t«* 

*  executor. 

executor  substituted  in  the  will  at  the  decease  of  the 
former  takes  a  further  probate. 

M  Gooie^  177.        (6)  These  are  commonly  called  eeuaU  grants. 
(c)  AJtibaU  T.  ^Uott,  2PhilL  07a       (cf)  JUd.       (e)  Ibid.  679,  68a 
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If  an  executor  be  appointed  for  a  shorter  time 
than  his  life,  or  under  any  other  limitation  of  time, 
and  take  probate,  the  grant  ceases  upon  the  expira- 
tion of  the  term  or  the  fulfilment  of  the  limitation, 
and  the  substituted  executor,  if  there  be  such,  takes 
probate. 

Supplemental  grants  are  made  in  the  following 

cases : — (a) 

Probate  of  When  probate  having  been  granted  of  the  sub- 

aftOTprobate    stance  of  a  will,  or  of  a  copy  of  a  will,  limited  un- 

«f  gubstance.    ^y  ^yie  original   or  an  authentic  copy,  or    more 

authentic  copy  thereof,  shall  be   brought  in,   the 

grant  ceases  on  the  original,  or  an  authentic   or 

more  authentic  copy  being  discovered  and  brought 

into  the  registry,  and  the  executors  take  prolate 

of  the. original  will,  or  authentic  or  more  authentic 

copy  as  the  case  may  be. 

After  grant  to      To  an  executor  upon  the  ceasing  of  a  grant  made 

attorney.  .  ..  •    r       v* 

to  an  attorney  for  him. 
After  grant         To  the  person  entitled  after  a  grant  pendente  lite, 

the  suit  havmg  been  determined. 
After  grant  to      To  a  person  entitled  after  a  limited  firant  to  a 

guardian.  ■*•»■*  •  % 

guardian  which  has  ceased,  either  by  reason  of  at- 
tainment of  majority  of  the  person  entitled,  or  the 
death  of  the  guardian  or  minor  before  that  event. 
Committee  of  To  a  person  entitled  upon  the  cessation  of  a 
grant  to  a  committee  or  next  of  kin  of  a  lunatici 
upon  the  death  of  either*  or  the  recovery  of  the 
latter. 

The  grant  may  be  to  a  new  guardian  or  a  new 
committee,  according  to  the  circumstances  (6). 

A  supplemental  probate  was  granted,  limited  to 
the  property  which  a  testatrix,  a  feme  coverte, 
held  as  executrix  (<?). 

(a)  Coote,  172.  (6)  Penny,  4  No.  Ca.  660. 

(c)  BachadBayne,  1  Sw.  &  Tr.  132.    But  see  iUcAordf ,  L.  B.  1  P. 
ft  D.  107. 


lunatic 


I.J    ^^ 
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Section  III. 

ALTERATIONS  IN  GRANTS. 

The  Eodesiastical  Courts  had  the  power  of  alter- 
ing and  amending  grants,  which  was  continued  to 
the  Court  of  Probate  in  England  by  the  17th  sec. 
of  the  Court  of  Probate  Act,  1858. 

It  may  occasionally  happen  that  after  a  grant  In  regard  u> 
has  been  made,  an  error  is  discovered,  e.  g.,  in 
lulling  the  Christian  names  or  surname  of  the 
deceased ;  in  describing  the  status  of  the  deceased 
(a),  or  in  setting  forth  the  time  of  the  deceased's 
death,  or  other  matters. 

In  limited  grants,  also,  there  may  have  been  a  Or  the  limiu- 
misdescription  of  the  property  which  is  to  be  ad-  ^^^' 
ministered,  or  there  may  have  been  a  misrecital  of 
the  power  under  which  a  will  has  been  made,  or  of 
a  deed  under  which  the  trust  has  been  created  (i). 

In  all  these  cases  an  order  may  be  obtained  in  By  order. 
Chambers  that  the  required  amendment  be  made  in 
the  grants,  on  the  necessary  proof  and  identification 
being  adduced. 

In  grants  of  administration,  if  the  administrator  Amount  of 
find  it  necessary  to  increase  the  amount  of  thej!^|^^g^ 
estate  of  the  deceased,  he  makes  an  affidavit  as 
to  the  increased  amount,  and  gives  a  further  admin- 
istration bqnd  in  double  the  amount  of  the  whole 
estate.  But  the  English  Court  of  Probate  has,  under 
the  82nd  section  of  the  Court  of  Probate  Act  (1857)> 
(corresponding  with  sec.  62,  S.  C.  A.  ante)  allowed 
the  fresh  bond  to  be  given  in  double  the  amount  of 
the  accretion  in  value  only  (c). 

After  this  has  been  done,  the  Registrar  notes  upon 

(«)  Tawffood,  L.  R.  2P.  &  D.  406. 

(fr)  Cooto,  175.  (c)  Weir,  1  Sw.  ft  Tr.  606. 
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the  letters  of  administration  that  the  estate  has  been 
resworn,  and  that  further  security  has  been  given 
accordingly. 

This  practice  of  increasing  the  Bwbm  amount  of  the  es- 
tate is,  in  England,  provided  for  by  Statute,  and  appean  to 
be  partly  for  revenue  purposes,  where  too  little  stamp  dntj 
has  been  paid.     See  Coote  176. 

If  the  administrator  be  abroad  another  person 
will  be  permitted  to  make  the  affidavit  and  execute 
the  bond  (a). 
Wher«origmal      If  the  original  grant  has  been  lost,  or  is  inacces- 
^^'^       *     '  sible,  a  notation  or  alteration  is  made  upon  an  ex- 
emplification of  it. 
Admhiistrator      An  administrator,  limited  to  attend  and  substan- 
cedings  in       tiatc  proceedings  in  Chancery,  &c.,  who  for  this  pur- 
inoSBuwT  "*^  P^®^  ^^^^  hdve  sworn  the  deceased's  estate  under 
'  £50,  may  be  afterwards  resworn  and  give  security 
in  any  increased  amount  (&). 
Bond  re-exe-        In  cases  where  the  alteration  is  not  in  the  amount 
bond.'  of  the  deceased  s  estate,  the  administration  bond  is 

sometimes  re-executed,  and  sometimes  a  new  bond 
is  given.  A  new  bond  is  required  where  the  per- 
sonal attendance  of  principal  and  sureties  at  the 
registry  cannot  be  given,  for  it  has  been  a  rule,  that 
a  bond  once  executed  shall  not  be  delivered  out  of 
registry  for  re-execution  (c). 
Probate  not  If  a  codicil  be  found  after  probate  of  a  will  haa 
oodidl  fonnd!  been  granted,  a  separate  probate  is  granted 
of  that  codicil,  and  the  first  probate  undergoes  no 
alteration  or  amendment  whatever.  If,  however, 
the  appointment  of  the  executors  under  the  will  is 
annulled  or  varied  by  the  codicil,  the  probate  must 
be  brought  in  and  revoked,  and  probate  will  be 

(a)  Sutherland,  4  Sw.  &  Tr.  189 ;   31  L.  J.  P.  ft  H.  126;    Jltom,  S 
L.  R.  275. 

(b)  Coote,  17a     But  see    Jonet   ▼.  JffoweOf,  12  L.  J.,  N.  8.» 
Chano.  369,  and  O.  Dudffion,  ante.  (c)  Coote  179. 
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granted  anew  of  the  will  and  codicil.     But  should  Further  en- 
an  unattested  or  unexecuted  paper,  incorporated  by  probate, 
the  testator  in  his  will,  have  been  omitted  from  pro- 
bate, that  probate  may  be  amended  by  engrossing 
the  former  into  it  (a). 

All  the  facts  stated  in  explanation  of  an  omission 
or  mistake  are  to  be  proved  by  affidavit. 

Where  the  explanation  shows  fraud  or  mala  fides 
on  the  part  of  the  grantee,  the  court  is  not  so  facile 
in  permitting  the  alteration. 

Where  an  executrix  being  a  married  woman  took  Not  allowed. 
probate  as  a  spinster,  the  court  would  not  allow  her 
name  and  description  to  be  altered  without  her  hus- 
band's consent  (&). 

Section  IV. 

WILLS    PROVED    AND    GRANTS    MADE   ACCORDING    TO 

FOREIGN   LAW. 

Where  the  testator  or  intestate  had  no  fixed  place 
of  abode  in  or  resided  out  of  Ontario  at  the  time  of 
hiB  death,  proof  of  the  wUly  or  in  case  of  intestacy, 
jproofihat  the  deceased  died  intestate  is  inCer  alia 
by  sea  34  S.  C.  Act,  antey  necessary  to  enable  a 
Surrogate  Court  to  make  a  grant. 

A  foreign  (c)  grant  of  administration  (d)  or  letters 
probate  (e)  does  not  apply  to  assets  in  this  country. 

The  law  on  this  subject  as  stated  in  a  leading 
case  (/)  in  England  is  applicable  in  this  Province : — 

(•)  SkekUm  ▼.  Skddon,  ante, 

(b)  Jtar.  W.  Hale,  5  No.  Ca.  514,  CIS. 

(c)  Foreigii,  in  this  connection,  is  to  be  nndentood  m  relating  to 
rnnrfiiuDg  not  in  Ontario ;  BeeDioey's  Law  of  Domicile,  Lond.,  1879, 
p.1. 

(<Q  €hwU  ▼.  MeDtnuUd,  S  Qt,  466;  Se  Thorpe,  anU ;  D&B.  63: 
(«)  Price  ▼.  Dewkurtl,  4  My.  &  Gr.  81 ;  Enohin  v.  Wplii,  10  H.  L. 
19  (IMS) ;  XdBNHi  ▼.  Atrlif,  2  Sim.  &  St.  291;  Smith  :  2  Bob.  332. 
(/)  Mmihin  ▼.  WifUe,  iupra,  and  fee  Shaver  ▼.  (Tray  ante. 
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"  Personal  property  in  this  country  belonging  to  a 
foreigner,  or  a  British  subject  domiciled  abroad,  can 
only  be  obtained,  in  the  event  of  his  death,  through 
the  medium  of  a  representative  in  this  country.  K 
he  has  died  intestate,  administration  will  be  granted 
here  limited  to  his  personal  estate  in  this  country. 
If  he  has  left  a  will,  valid  by  the  law  of  his  domi- 
cile, and  has  thereby  appointed  executors,  probate  of 
that  will  must  be  obtained  here. 
Succewion  fol-      jj^  every  case  the  succession  to  personal  property 

lows  domicile.  •'  ii/^i* 

Will  be  regulated,  not  according  to  the  law  of  this 
country,  but  of  that  of  the  domicile." 
Domicile.  It  is  said  (a)  that  it  is  the  province  and  duty  of 

the  Court  of    Probate  to  ascertain  what  was  the 
domicile  of  the  testator  or  intestate,  because  it  is 

li&W  M  to 

moveables.  the  law  of  the  domicile  that  governs  the  disposition 
of  the  personal  or  movable  property  of  the  deceased 
(6) ;  and  by  which  the  questions  as  to  what  consti- 
tutes a  will  of  personal  property,  who  has  the  capa- 
city to  make  a  will,  and  what  forms  and  ceremonies 
are  essential  to  its  validity  or  whether  the  de- 
ceased does  or  does  not  die  intestate,  are  to  be  de- 
termined (c). 

A  testator's  domicile  is   inferrible   from  his  de- 
scription (d). 

Domicile,  defi:  That  is  properly  the  domicile  of  a  person  where 
he  has  his  true,  fixed,  permanent  home  and  princi- 
pal establishment,  and  to  which,  whenever  he  is 
absent,  he  has  the  intention  of  returning  (e).  Two 
things  must  concur  to  constitute  domicile,  (1)  resi- 
dence ;  and  (2),  the  intention  of  making  it  the  home 
of  the  party  (/).  Domicile  means  the  place  or  coun- 

(a)  D.  &  B.  41 ;  and  see  /n  i2e  Goodhue,  19  Or.  966. 
(6)  Otbome  deceeued  ;  1  Deane  &  Sw.  4,  and  D.  4  B.  42. 
(c)  Dicey,  p.  26.  (d)  Coote,  213. 

(e)  Story*!  Conflict  of  Law,  6th  Ed.,  p.  37,  citing  YatteL 
(/)  Bowyer*!  Civil  Law,  166. 
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try  which  is  considered  by  law  to  be  a  person's  per- 
manent home  (Dicey,  p.  1).  It  is  also  defined  (Phil- 
limore,  s.  49)  to  be  a  residence  at  a  particular  place, 
accompanied  with  an  intention  to  remain  there  for 
an  unlimited  time. 

Change  of  domicile  is  proved  by  facts  and  actions, 
not  by  a  simple  declaration  (a). 

The  domicile  of  the  husband  is,  during  coverture, 
the  domicile  of  the  wife  (6). 

A  minor  cannot  acquire  a  domicile  other  than  of 
origin  (c). 

The  domicile  of  origin,  which  arises  from  birth 
and  connection,  remains  until  clearly  abandoned, 
and  another  is  taken;  and  of  two  acknowledged 
domiciles,  in  the  absence  of  evidence,  that  of  origin 
prevails  (d). 

The  domicile  of  residence  is  2)Hma  facie  evidence 
of  the  domicile  of  origin. 

*'  Before  granting  probate  of  a  foreign  will  (which  Probate  of  ^ 
may  be  taken  to  apply  to  all  testators  domiciled  **"**^ 
abroad),  the  Court  will  require  to  be  satisfied  of  one 
of  two  things; — either  that  the  will  is  valid  by  the  law 
of  the  country  where  the  .testator  is  domiciled, 
which  can  be  proved  by  the  aflidavit  of  an  exi)ert  in 
that  law,—  or  that  a  court  of  a  foreign  country  has 
acted  upon  it  and  given  it  efficiency.'' 

"  The  practice  of  the  Prerogative  Court  was  some- 
what lax  with  regard  to  admitting  foreign  wills  to 
probate,  and  lately  more  than  one  foreign  will  has 
been  admitted  to  probate  in  this  countr}'-,  which,  as 

(a)  Phillmore*!  JnriB.,  p.  162  :  D.  &  B.  36.  And  see  farther  m  to 
ericleiioe  of  domicile :  Jestup  v.  Simpaon;  14  U.  C.  Q.  B.  213. 

(6)  McDonald  ▼.  AfcD.,  5  L.  J.  U.  C.  66  ;  Edwarda  v.  Edwardi, 
20  Gr.  892.  (c)  SomervilU  v.  & ,  6  Ves.  Jr.  787. 

For  ezoeptiona  to  this  rale  see  Dolphin  v.  Bobim,  7  W.  B.  674. 

(<0  SomerviOe  ▼.  SomervilUj  supra. 

(e)  DeBonneval  v.  DeB.,  1  Curt  863.  See  alao  Munro  y.  Munro,  7 
CLItFIjL89L 
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it  afterwards  turned  out,  was  not  valid  in  the  coun- 
try where  it  was  made.  In  future,  therefore,  the 
registrar  will  require  something  more  than  a  mere 
notarial  certificate  to  be  furnished."  "The  mere 
fact  that  a  will  has  been  deposited  with  a  notary 
amounts  to  nothing." 

"  The  Court  will  be  satisfied  with  jyt^ima  facie  evi- 
dence that  a  will  has  been  recognized  and  acted  on 
by  a  foreign  court ;  but  it  wUl  not  give  effect  to  a 
document  in  respect  of  which  there  is  no  evidence 
whatever  before  it  that  it  is  a  good  will."  (a) 

It  is  evident  that  the  cases  under  the  section  of 
the  Act  referred  to  are  to  be  considered  in  two  dif- 
ferent ways  : — 

1.  A  grant  has  already  been  made  in  the  country 
of  domicile ; 

2.  The  grant  is  first  applied  for  in  a  Surrogate 
court  in  this  Province. 

"  The  court  has  no  power  to  grant  probate  of  any 
foreign  will  unless  it  is  prima  facie  satisfied  by  some 
document  or  another  that  such  will  has  been  recog- 
nised as  valid  by  the  foreign  court ;  or  unless  it  is 
proved  a  valid  will  according  to  the  law  of  the  place 
where  the  testator  was  domiciled"  (6). 

In  the  first  class  of  cases  a  Surrogate  Court  will 
adopt  the  foreign  letters  as  the  foundation  for  its  own 

grant  (c). 

It  is  an  established  practice  of  the  English  Court 
of  Probate  that  where  a  will  has  been  proved  in  a 
foreign  court,  a  duly  authenticated  copy  will  be  ad- 
mitted to  probate  without  further  evidence  of  the 
validity  of  the  will,  as  it  is  presumed  that  the  for- 
eign court  has  been  satisfied  on  that  point  (d), 

(o)  P^  Sir  J.  P.  Wilde,  in  Dethais,  34  L.  J.  (N.  S.)  P.  M.  A  A.  58. 
(6)  Per  Sir  J.  P.  Wilde  in  DeViffny,  34  L.  J.  N.  S.  (P.  M.  &  A.)  68. 
(c)  Sai,  L.  R.  2,  P.  &  D.  90.  (d)  Smith,  16  W.  R.  1130. 
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But  a  copy  of  a  foreign  will  authenticated  by  a  Notarial  oerti- 
notarial  certificate  merely  is  not  sufficient.  Some  ^i^ 
document  equivalent  to  probate  is  required.  "  If," 
said  Sir  J.  P.  Wilde,  (a) "  you  can  show  me  any  docu- 
ment that  purports  on  the  face  of  it  to  be  equiva- 
lent to  probate,  any  act  of  the  foreign  court  the 
language  of  which  carries  to  my  mind  in  any  shape 
or  form  that  the  foreign  Court  has  adopted  jthe  docu- 
ment as  a  will,  that  will  be  sufficient  for  me." 

As  to  cases  where  a  grant  has  been  made  in  Eng-  EngUahgranU 
land,  the  law  as  stated  by  Lord  Mansfield,  C.  J.,  in 
JSum  V.  Cole  (b)  has  continued  to  be  followed  in 
this  country  to  the  present  time ;  viz.,  that  where  the 
deceased  resided  in  England,  and  had  assets  there  as 
"well  as  in  a  British  American  plantation,  the  Judge 
of  Probate  in  the  plantation  was  bound  by  the  ad- 
ministration granted  by  the  Prerogative  Court  in 
England  to  grant  to  the  same  person. 

Upon  filing  an  exemplification  of  letters  probate  English  and 
or  letters  of  administration  granted  by  the  Probate         ^^'^ 
Division,  High  Court  of  Justice,  in  England,  or  of  ExempUfica- 
ihe  grants   of  the  former   coui-ts,  having  probate 
jurisdiction  in  England  or  of  grants  made  in  Ireland, 
a  Surrogate  Court  in  this  Province  will  adopt  such 
grant  as  the  foundation  for  a  new  grant  as  to  the 
personalty  here  (c). 

A  similar  practice  prevaileil  in  the  former  Court 
of  Probate  for  Upper  Canada  (oQ. 

Elxemplifications,  as  understood  in  the  Surrogate 
Courts,  are  in  the  form,  and  as  to  the  particulars 

(^  DeViffKjf,  tupra.    But  as  to  Quebec,  see  R.  S.  O.  c  62,  sees. 
32,  SSL  {b)  Amb.  416. 

ie)  CfuMart,  Ike.  Snrr.  Ot.  Co.  Tork,  1879.     Ann  Gee  Macaulay, 
lb.  1862 ;  B.  Burnett  lb.  1874 ;  Rev.  Thoe.  Schrieber,  lb. ;  F.  V,  Narthey, 
/^,lS7a 

(d)  SirJamei  Monk,  1831 ;  Maj.  Gen.  Hy.  Darling,  1837  ;  Sarah 
SkMkr,  1866.  W.  R.  Sanden,  1854  (Ireland,  Exemp.  from  P.  C). 
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contained  in  them, according  to  the  forms  aTifc,  p.  112 ; 
whichfoUowtheformsof  the  English  Court  of  Probate. 
Scotch  grants.  In  Scotland,  if  the  deceased  has  left  a  will  or  a 
deed  of  Trust  Disposition  and  Settlement,  or  other 
writing,  naming  an  executor,  such  executor  may  ob- 
tain from  the  Sheriff  of  the  County,  in  his  capacity 
of  Commissary  of  the  County,  "  Confirmation  of  the 
Testament,"  which  is  evidenced  by  a  certificate 
under  the  seal  of  office  of  the  Commissariot  and  sig- 
natiu*e  of  the  proper  officer,  called  a  "  Testament, 
Testamentar  or  Confirmation  of  an  executor  nomi- 
nate "  (a).  If  the  deceased  was  domiciled  abroad  or 
his  domicile  be  unknown,  the  Sheriff  of  Edinburgh 
acting  as  Commissary  grants  confirmation. 

This  corresponds  to  what  is  known  in  England  as 
probate  of  a  will  (6). 

If  the  deceased  has  left  no  will,  or  a  will  not  nam- 
ing an  executor,  the  Commissary  may  constitute  an 
executor  dative  qud,  next  of  kin  (or  other  character). 
The  official  certificate  in  this  case  is  a  '*  Testament 
Dative,"  and  corresponds  to  letters  of  administra- 
tion or  administration  with  the  will  annexed  in 
England  or  this  Province. 

Attention  may  be  called  to  the  fact  that  real  or  heritable 
estate  cannot  be  disposed  of  by  will  in  Scotland.  Any  instru- 
ment affecting  realty  must  be  a  deed  inter  vivos.  The  appro- 
priate conveyance  is  a  Trust  Disposition  and  Settlement 
This  instrument,  although  a  deed  by  the  law  of  Scotland,  is 
not  a  deed,  according  to  the  law  of  Ontario  ;  as  it  is  not  under 
seal.  Consequently  it  does  not  affect  real  estate  here  as  a  deed. 
A  difficulty  arises  in  obtaining  registration  of  such  an  instra- 
ment  in  the  Registry  office.  It  is  suggested  that  in  cases 
of  this  nature  a  copy  of  the  Trust  Dis^^osition  and  Settlement 
be  obtained  from  the  Sheriff  court  books  or  the  books  of 
Council  and  Session  authenticated  by  the  seal  of  the  court, 
and  appended  to  the  exemplification  of  the  Confirmation, 
and  registered  as  a  will.  The  Disposition,  although  a  deed 
inter  vivos,  is  executed  mortis  caasd, 

(a)  Vide  Imp.  SUt.  21  and  22  Vict,  c  56. 
(6)  PaUerson's  Comp.  E,  dr  8,  Law. 
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As  it  may  be  of  importance  to  parties  resident  in  Scotch  grants, 
this  country  to  know  the  order  of  choice  qbserved 
by  the  Commissary  in  the  appointment  of  executors 
dative,  it  has  been  thought  advisable  to  mention  it. 

The  order  is  : — 

1.  The  universal  (i.e.  residuary)  legatee,  including 
trustees. 

2.  The  next  of  kin. 

3.  ChUdren  or  descendants  of  any  predeceaBing 

next  of  kin. 

4.  The  widow. 

5.  A  creditor. 
€.  A  legatee. 

And  when  it  becomes  necessary  that  a  personal 
representative  should  be  appointed  of  the  estate  of 
the  same  deceased  in  this  Province,  a  Surrogate 
Court  will,  upon  filing  an  exemplification  or  an  au- 
thenticated copy  of  the  will  and  testament-testamen- 
tar  or  of  the  testament  dative,  as  the  case  may  be,  in 
the  registry,  grant  probate  or  administration  with 
the  will  annexed  to  the  proper  parties. 

The  deceased  having  been  domiciled  in  Scotland  InBtancee. 
at  the  time  of  his  death,  and  possessed  of  personalty 
in  this  Province,  Surrogate  Court  grants  have  been 
made  as  to  such  property  as  follows : 

Administration  with  the  wiU  annexed  was  granted 
to  the  attorneys  under  power  of  attorney  from  ex- 
ecutors, confirmed  in  Scotland,  of  a  mutual  Disposi- 
tion and  Deed  of  Settlement,  upon  filing  an  authenti- 
cated copy  certified  to  have  been  "  Recorded  in  the 
Commissary  Court  Books,  Lanarkshire,  to  which  was 
appended  a  copy  of  the  testament-testamentar  or 
confirmation  of  the  executors  nominate  in  the  form 
prescribed  by  21  &  22  Vict.  c.  56  Imp.  Stat,  under 
the  seal  and  signature  of  the  Commissary  "  (a). 

(«)  In  the  ffoodi  of  John  McDwodt^  dee.  Sorr.  Ct  York  k  Peel,  1862. 
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On  filing  an  authenticated  copy  of  a  will  "  extract- 
ed from  the  Register  of  Deeds,  &c.,  in  the  books  of 
the  Council  and  Session "  under  the  seal  of  the 
Council  and  Session  and  the  signature  of  the  proper 
officer  (a). 

And  in  a  case  of  intestacy, — administration  was 

granted  to  the  agent  of  the  estate  in  this  country 

who  had  received  a  power  of  attorney  from  the  duly 

appointed  administratrix  in  Scotland  (b). 

Qaebec  and         Exemplifications  of  grants  from  the  Province  of 

o   er  CO  o  w.  Q^^jj^^  ^^^ .  gj^j  other  British  colonies  (d),  are  acted 

upon  by  Surrogate  Courts  in  Ontario. 

The  same  practice  would  appear  to  be  applicable  to 
a  wiU  that  has  been  proved  in  the  Consistorial  Court 
of  the  Bishop  of  Sodor  and  Man,  or  in  the  Decanal 
Court  of  Jersey  or  in  any  foreign  court,  it  being  pre- 
sumed that  the  court  in  which  the  original  will  is 
deposited  is  competent  to  deal  with  the  matter,  and 
has  been  satisfied  of  the  validity  of  the  will,  no  affi- 
davit of  law  or  domicile  being  required  (e)# 
Vnited  States.  Exemplifications  from  Surrogate  or  Probate  Courts 
in  the  United  States,  which  are  Courts  of  Record, 
having  seals,  generally  contain  a  transcript  of  the  re- 
cord, showing  all  the  proceedings  had  before  the 
court,  upon  which  the  court  based  its  order  or  decree 
for  the  grant  to  issue.  They  cover  the  same  particu- 
lars as  the  forms  referred  to,  ante  p.  112;  and  are 
issued  under  the  hand  and  seal  of  the  court.  Upon 
such  an  exemplification  being  filed,  a  Surrogate  Court 
in  this  Province  will  follow  it  in  making  a  grant  as 
to  personalty  here  (/). 

(a)  In  thegoocUqfthe  Rev,  AUz.  Pollock,  Suit.  Ct.  Co.  York,  1878, 
and  Be  NtU  Roger  dec,  lb,  1877.  *  • 

(6)  In  the  goods  qf  Sir  Alexander  Mackenzie,  Ct  Pi^b.  XT.  C.,18SS. 

(c)  Son,  Peter  McGiU,  Sarr.  Ct.  VTork  &  Peel,  1861 ;  W.  Ljfmam, 
Ct  Prob.  U.  C,  1857.         (d)  See  Appendix,  Oat  Stat. 

(e)  Coote,  3rd  ed.  p.  161,  &i&.  8th  Ed.  212. 

(/)  R.  8.  Buchanan  (N.  Y.)  Sorr.  Ct  York  k  P.,  186S;  Ann  /. 
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If  the  will  of  a  domiciled  foreigner  be  in  English,  Tramlation. 
a  copy  of  the  English  original,  not  of  the  registered 
translation  into  the  foreign  language,  will  be  required 
for  probate  in  this  country  (a). 

In  a  late  case  a  person  domiciled  in  Mexico  made 
a  will  according  to  the  law  of  Mexico,  but  written 
in  English.  The  proper  court  there  decreed  probate 
of  a  Spanish  translation  and  not  of  the  original. 
Application  was  made  for  administration  (with  the 
will)'  limited  to  property  in  England.  Per  Cur, 
**  The  certified  translation  of  the  original  will  is  the 
proper  document  upon  which  I  must  act.  The 
courts  here  give  credit  to  a  foreign  tribunal  for 
having  duly  investigated  the  facts  upon  which  it 
proceeded ;  and  in  this  case  I  find  that  the  foreign 
court  has  recognised  the  existence  of  a  will  in  a  par- 
ticular form  as  contained  in  a  Spanish,  or  alleged 
Spanish,  translation  of  the  original  will.  That, 
therefore,  is  the  only  document  on  which  I  can  pro- 
ceed, and  upon  that  document  being  translated  into  . 
English  I  shall  act  upon  it."  Administration  with 
the  will  so  translated  annexed  was  granted  (6). 

Office  copies  of  wills  from  a  foreign  court  in  which 
a  seal  is  used  cannot  be  proved  unless  the  seal  of 
the  court  be  affixed  to  them  (c). 

In  the  goods  of  Lt.  Col.  LoAirent  QwetUm  SL  Probate  of 
George  (Ct.  Prob.  1822),  the  testator  domiciled  in  ^"'^^^^^^^^^ 
fVanoe,  had  made  his  will  in  the  French  language, 
which  had  been  proved  according  to  the  laws  of  that 
country.  Probate  was  granted  upon  a  notarial  copy 
of  the  original  in  the  French  language  being  filed, 
together  with  a  translation  into  English  made  by  a 
person  ^soved  to  be  conversant  with  both  languages, 

Madim  (Lm,fn,,  1S79 ;  F.  Clkaihm  (N.  Y.)  lb.,  1879.  The  sune 
pnctioe  prerftiled  in  the  fonner  Court  of  Plrob«te  U.  C.  Vide  John 
Ba^  (N.Y.),  1860.  (a)  DekaU,  4  8w.  k  Tr.  14. 

(hj  JokmMuk,  L.  B.  4  P.  D.  76.  (cj  Coote,  212. 
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and  sworn  to  before  a  notary  public  in  this  Pro- 
vince. 

The  signature  of  the  notary,  certifying  the  copy 
of  the  French  Probate  was  certified  by  the  Presi- 
dent of  the  Civil  Tribunal  whose  signature,  as  quali- 
fied, was  certified  by  the  British  Vice  Consul. 

In  the  case  of  a  Russian  will,  proved  in  Russia, 
the  Court  of  Probate  in  England  allowed  a  copy  of 
it  to  be  made  from  the  Russian  probate,  and  permit- 
ted that  copy  to  be  proved  (a).. 
Gnmt  first  ^  As  to  the  second  class  of  cases  ; — 
^tario.  ^'  ^  If  t-l^®  testator  die  abroad  it  is  generally  assumed 
that  he  was  domiciled  in  the  country  in  which  he 
died,  and  evidence  must  be  given  showing  that  his 
will  was  executed  in  conformity  with  the  law  of 
such  country  before  it  will  be  admitted  to  probate. 
The  law  is  proved  by  the  evidence  (usually  by  affi- 
davit) of  a  practising  advocate  in  the  courts  where 
it  is  administered  (b). 

The  certificate  of  the  British  Ambassador,  under 
the  seal  of  the  legation,  has  been  received  (c). 

If  it  be  the  fact  that  the  testator,  though  residing 
or  dying  in  a  foreign  country,  was  not  domiciled 
there,  but  in  Ontario, the  requisite  negative  proof  will 
have  to  be  given,  viz.,  by  affidavit  (d). 

In  this  case  the  will  is  tested  by  the  law  of  On- 
tario. In  making  its  grants  the  court  will,  in  some 
instances,  adopt  the  rules  of  foreign  law,  though 
they  clash  with  its  own  fixed  principles.  Accord- 
ingly the  courfc  will  apply  to  the  word  executor  the 
same  sense  of  limited  duration  which  the  French 

(a J  Carke,  15  W.  R.  881 ;  36  L.  J.  (N.S.)  P.  &  M.  72. 

(bj  BoneUi,  45  L.  J.  (N.  S.)  P.  M.  A  A.  43 ;  Bristow  v.  SeqturUU^ 
6  Exch.  275,  and  D.  *  B.  872,  and  ite  C.  J.  Campbdl,  Surr.  Ct  Co. 
York,  1879. 

(c)  KUnfftnann,  3  Sw.  k  Tr.  19,  see  also  Ann  Dormoy,  3  EUigg.  767. 

(dj  Coote  211. 
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law  attributes  to  it,  and  will  pass  over  such  executor 
if  his  time  has  expired  (a). 

Where  the  will  is  in  a  foreign  language,  a  transla- 
tion made  by  an  English  notary  is  annexed  to  the 
will,  or  office  copy  of  the  will,  when  application  is 
made  for  probate.  The  executor  is  sworn  to  the  for- 
eigi;!  original,  but  the  translation  alone  is  engrossed 
and  registered  (6). 

A  will  made  in  France  in  the  English  form  by  a 
Frenchman  who  bad  been  naturalized  in  England, 
but  retained  his  French  domicile,  was  admitted  to 
probate  in  England  under  the  French  law  (c). 

The  CJourt  will  also  defer  to  the  rules  of  foreign  Adminktra- 
law  in  granting  administration  of  the  estate  of  a    °^ 
domiciled  foreigner  (d). 

There  are  special  statutory  provisions  in  England 
as  to  admitting  to  probate  the  will  of  a  British  sub- 
ject made  out  of  the  United  Kingdom,  whatever  may 
be  the  domicile  of  such  person  (e). 

Section  V. 

REVOCATION    OF    GRANTS. 

The  grant  of  probate  in  common  form  is  a  revoc-  Power  of  Sup- 
able  act  (/).  .  ^oS?^ 

Grants  of  this  description,  and  grants  of  letters  of 
administration  may  be  revoked  at  any  time  upon 
cause  shown,  there  being  no  limitation  either  by 
statute  or  by  common  law  (/). 

In  the  Ecclesiastical  Courts  the  period  of  thirty 
years  constituted  prescription  (/). 

(a)  Lannenmik  ▼.  Anderw/if  30  L.  J.  R  (N.  S.)  25.  • 

(h)  Coote,213.  (c)  Laeroit,  L.  O.  2  P.  &  D.  97. 

(d)  I$abdla  8tew^rt,  1  Cart  904  ;  David  Bogerion,  2  Curt,  656; 
Tieaea  jyAramburia,  2  Curt,  377;  Beggia,  1  Add.  340  and  Coote 
210.  (e)  Imp.  Stat.  24  and  25  Vict  o.  U4. 

if)  D.  ft  B.  539,  and  note. 
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A  Surrogate  C!ourt  (a)  possesses,  and,  when  it  be- 
comes necessary,  exercises  the  power  of  revoking  or 
annulling  for  a  just  cause  any  grants  which  it  has 
made  ;  and  in  so  doing,  it  only  resumes  into  its 
own  hands  the  powers  which  it  parted  with  on  false 
or  inaccurate  suggestions. 

The  revocation  may  be  either  upon  the  applica- 
tion of  the  grantee  himself  (which  has  been  called  a 
surrender),  and  is  then  a  non-contentious  proceeding 
as  distinguished  from  a  revocation  made  in  an  adverse 
suit ;  or  in  contentious  proceedings  (6). 

The  court  will  revoke  any  of  the  three  following 
classes  of  grants  at  the  petition  of  the  grantee  him- 
self, and  with  his  consent  and  co-operation,  or  with- 
out his  consent  and  in  pain  of  his  contumacy  (c). 
OroundB  of  re-     Firstly — A  grant  made  to  a  person  who  has  no 
vocataon.        interest.     Such  a  person  having  obtained  the  grant 
DLrectiv  £a1m  fraudulently,  and  maZdJide,  in  either  of  two  ways, 
*'******^^*^     viz :  by  making  a  directly  false  suggestion,  or  by 
surreptitious  and  clandestine  conduct,  in  concealing 
from  the  court  something  material  to  the  case,  which 
it  should  have  known. 

1.  Probate  of  a  forged  or  revoked  will. 

2.  Probate  of^  a  will  obtained  whilst  a  suit  is  de- 
pending touching  its  validity  in  another  court,  viz ; 
that  of  the  deceased's  domicile  (d). 

3.  Probate  of  a  will  of  e^feme  coiJerte,  made  with- 
out power  for  that  purpose  (e). 

4.  Probate  obtained  by  an  executor,  being  a  minor 
on  the  tacit  suggestion  or  understanding  that  he  wai 
of  full  age  (/). 

(a)  S«e  sectioDB  14  and  5d,  S.  C.  Act. 

(6)  D.  &  B.  542,  k  In  the  goods  of  Rowland  WeMer  deenaed. 
Court  Prob.,  U.  C.  1845.  (c)  Vide  Coote,  3rd  Ed»  140. 

(d)  TrimUatovm  ▼.  TrimluUnrnt  2  Hagg.  24S. 

{e)  Alicia  (m,lH»gg.Ul,  iSM^v.  •■  to  revocation  of  Probate  la 
■nch  case, since  the  WUli  Act,  Ont.,  {vide anUf  p.  169.) 

(/)  Coote,  187. 
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5.  Letters  of  administration  granted  to  a  woman 
claiming  to  be  the  relict  of  an  intestate,  but  who  has 
not  been  legally  married,  or  is  counterfeit  altogether 
(a). 

6.  Letters  of  administration  granted  to  persons 
claiming  to  be  next  of  kin,  who  are  in  fSEict,  illegiti- 
mate relatives  only,  or  mere  imposters  or  not  next 
of  kin,  there  being  others  nearer  (b), 

7.  Letters  of  administration  granted  of  the  estate, 
or  letters  probate  of  the  will  of  a  living  person  (c). 

Secondly — ^It  revokes  a  grant  for  the  same  want  False  raggee- 
of  interest,  where  it  has  been  obtained  on  a  false  sug-  Jj^urS^  ^^ 
gestion  made  by  the  party  in  ignorance  only,  or  per 
vncuria/m.    This  class  of  cases  will  necessarily  in- 
clude many  described  under  the  first  head : 

1.  Where  a  will  has  been  discovered  after  admin- 
istration has  been  taken. 

2.  Where  a  later  will  has  been  discovered  after 
probate  taken  of  an  earlier  will. 

3.  Where  probate  has  been  taken  of  a  will  with- 
out a  codicil  or  codicils  afterwards  discovered,  which 
revoke  or  add  to  the  appointment  of  executors  under 
the  wilL 

4.  In  cases  analogous  to  Warren  by  his  guardian, 
v.  Kelson  (d),  where  the  Court  of  Chancery,  after 
grant  made,  differed  from  the  Prerogative  Court  in 
its  construction  of  the  will,  the  Court  of  Probate  re- 
voked the  grant  and  gave  a  fresh  one  to  the  person 
who  was  entitled  to  the  residuary  estate  by  the  deci- 
sion of  the  Court  of  Chancery. 

5.  Where  administration  was  granted  to  the 
elected  guardian  of  the  intestate's  children,  there 
being  a  testamentary  guardian  who  had  not  re* 
nounced  (e). 

(•)  W,  Moore,  3  No.  C».  601.  (6)  Bergman,  2  No.  C*.  22. 

(e)  Ckoi.  J.  JTapier,  1  PhUL  Sa.  ((A  28  L.  J.  (N.  S.)  124. 

(c)  XcmtM  Morrii,  5  L.  T.  (N.  a)  768. 
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Under  this  head  also,  will  rank  the  case  where 
letters  of  administration  (with  a  will  annexed)  have 
been  issued  upon  the  renunciation  of  an  executor, 
who  had  previously  intermeddled  in  the  estate  of 
the  testator,  and  who  has  been  afterwards  compelled 
by  the  court  to  take  probate  («). 
Supervening         Thirdly — It  revokes  a  gi-ant  which  has  been  law- 
ration  in         fuUy  made,  but  has  subsequently  become  inoperative 
^"*"^'  and  useless  through  circumstances;  or  which,  if  al- 

lowed to  subsist,  would  prevent  the  administration 
of  the  estate. 

1.  Where  a  grant  has  passed  the  seal  after  the 
party  applying  has  died. 

2.  Where  Kfeme  coveHe  having  taken  probate  of 
a  will,  of  which  she  is  executrix,  without  the  consent 
of  her  husband,  and  he  refuses  to  join  in  her  acts  (5). 

3.  Where  ^feine  executrix  has  taken  probate,  but 
her  husband  having  become  a  lunatic,  is  incapaci- 
tated from  joining  in  her  acts  (c). 

4.  Where  a  feme  executrix  and  her  co-executor 
jointly  prove  a  will,  but  the  husband  of  the  fonner, 
before  the  estate  has  been  dealt  with,  leaves  the 
country  with  the  intention  of  never  returning  (rf). 

Cases  for  revo-      In  revoking   these  probates,  the  court  requires 
Sird^ei^*'    from  the  executrix  an  affidavit  that  she  has  not  in- 
termeddled in  the  testator's  estate  (<?). 

5.  Where  one  of  two  executors  proves  a  will,  and  be- 
comes a  lunatic,  the  other  executor,  after  the  lunacy 
of  his  co-executor,  takes  probate  himself  (/). 

6.  Where  administration  (with  will  annexed)  has 
been  granted  to  two  or  more  residuary  legatees,  of 
whom  one  subse^^mp^y  becomes  a  lunatic  (jg). 

(a)  Coote,  188.    jo;  I  '^^^  ;»!  (6)  Joanna  TTiYK/non,  3  PWIL  9fi. 
(c)  Coote,  188.    ^<^£0  (d)  E,  Dyt,  2  Rob.  34a 
(«)  Coote,  188.      Mi::!*^     (/)  Marshall,  1  Curt.  297. 
{g)  PhiUipt,     Add.  336 ;  3  Curt  429. 
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In  these  two  last-mentioned  eases,  fiesh  grants 
are  made  to  the  sane  executor  or  administrator.     In 
the  former  a  power  is  reserved  of  making  a  grant  of  ^^^^^' 
probate  to  the  lunatic  executor,  whenever  he  shall 
become  of  sound  mind  (a). 

7.  When  administration  has  been  granted  to  a 
f&me  coverte,  whose  husband  has  afterwards  refused 
to    join  with  her  in  the    administration    of   the 

estate  (6). 

8.  Where  one  of  two  or  more  administrators  be- 
comes incapable  and  of  unsound  mind  (c). 

In  the  latter  case  a  fresh  grant  is  made  to  the 
capable  administrator  (d), 

9.  Where  a  tenant  for  life  of  a  certain  fund,  after 
taking  administration  thereto,  assigned  his  interest 
therein  to  the  remainderman,  the  court  has  made  a 
grant  to  the  remainderman  (e). 

10.  Where  a  creditor,  after  a  grant  of  adminis- 
tration, with  or  without  will,  has  paid  himself  his 
debt,  and  left  the  country  (/). 

11.  A  creditor,  having  been  paid  her  debt,  was 
desirous  bona  fide  of  retiring  from  the  administra- 
tion of  the  estate  (gr). 

In  the  last  mentioned  case  the  court,  upon  proof 
of  these  facts,  and  '*  that  there  were  no  actions  or 
suits  at  law  or  in  equity  touching  or  concerning  the 
estate  and  effects  of  the  deceased,  and  the  grantee's 
administration  thereof,  depending  between  her  and 

(a)  Coote,  189.  (6)  Ihid. 

{c)  NewUm,  ^Curt  428  ;  PhiUipt,  2  Add.  355.  (d)  Ibid. 

(e)  Ferrier^  1  Hagg.  243  ;  Goote  189. 

(/)  Jenkim,  3  PhilL  33.  The  74th  section  of  *'  The  Court  of  Pro- 
hste  Act,  1857,  has  since  rendered  revocation  unnecessary  in  this  state 
of  things,  by  allowing  a  grant  to  be  made  durante  abuntia.**  Coote, 
189  ;  And  possibly  section  54,  S.  C.  Act  would  have  a  similar  effect  in 
Ontario.  • 

ig)  Edward  Hoare,  5  L.  T.  (N.  S.)  708,  in  note,  and  2Sw.  &  Tr. 
dSl,  in  note. 
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any  other  persom/'  revoked  the  grant  and  decreed 
administration  to  one  of  the  intestat3's  children. 

It  is  said  that  the  court  can  deal,  at  discretion, 
with  grants  made  to  creditors,  for  they  are  ap- 
pointees of  the  court  .(a). 

There  are  some  other  cases  which  do  not  come 
under  the  three  general  heads  before  mentioned. 
Other  cases  for  If  administration  (with  the  will  only  annexed) 
has  been  granted,  and  a  codicil  be  afterwards  found, 
a  separate  grant  cannot  be  made  of  the  latter,  as  in 
the  case  of  a  probate,  but  the  administration  ^with 
the  will  annexed)  must  be  revoked,  and  a  new  ad- 
ministration taken,  with  both  the  will  and  codicil 
annexed. 

An  ^administration  may  be  revoked  quia  impro- 
vide,  i,  e.,  where  on  a  false  suggestion  in  respect  to 
time  of  the  intestate's  death,  it  has  been  issued  before 
the  expiration  of  a  fortnight  from  that  event,  al- 
though it  should  be  again  granted  to  the  same 
person  (6). 

The  same  rule  would  seem  to  apply  when  it  has 
been  issued  through  the  imcuria  of  the  registry,  and 
without  any  false  suggestion  on  the  part  of  the  ap- 
plicants, viz.,  where  the  day  of  the  deceased's  death 
has  been  truly  stated. 

Though  it  may  be  doubted  that  the  court  could 
revoke  a  grant  obtained  through  the  incuria  of  the 
registry,  viz.,  in  spite  of  a  caveat  duly  entered  and 
subsisting,  yet  it  is  clear,  that  so  jealous  is  the  court 
upon  the  subject  of  a  grant  made  after  a  caveat 
entered,  even  though  that  caveat  has  expired,  that 
in  one  case  it  stated  that  a  grant  obtained  under  such 
circumstances,  without  giving  notice  to  the  party 

(a)  MemUs  y.  Mulbrook,  2  Curt  850.    • 

(6)  Coote,  190,  citing  Toller's  "  Law  of  Ex'ors.» 
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who  had  entered  it,  was  obtained,  "  to  use  a  tender 
expression,"  irregularly  (a). 

The  court  never  revokes  a  grant  made  to  a  wrong  On  whose  Ep- 
person except  where  the  person  having  an  immediate  Sld^mftde  °' 
right  to  the  grant  which  is  to  take  its  place  and  be 
substituted  for  it,  asks  for  it  and  is  prepared  to  take 
it  at  the  time  of  his  application  to  have  the  other 
grant  revoked  (6). 

The  revocation  of  the  first  grant  and  the  substi- 
tution of  the  new  one  are  made  at  the  same  time. 
Accordingly,  the  court  cannot  revoke  at  the  applica- 
tion of  a  creditor,  whatever  may  be  the  merits  of 
the  case,  because  such  creditor  cannot  demand  a 
grant  to  be  made  to  himself  of  immediate  right  (c). 

The  court  requires  the  revoked  grant  to  be  pro- 
duced and  delivered  to  the  registrar  at  the  time  of 
its  revocation,  so  that  it  may  be  afterwards  cancelled 
in  the  registry. 

K  the  proceeding  be  compulsory,  i,  e.,  by  citation 
of  the  party  he  will  bring  it  into  the  registry  or 
suffer  the  penalty  of  contempt  (a). 

If  it  be  impracticable  to  compel  the  production  of  Exoeptiona* 
the  grant  owing  to  the  party  having  left  the  country, 
the  court  wiU  revoke  it,  though  it  cannot  cancel  it  (e). 

If  the  grant  has  been  lost  or  mislaid  so  that  it 
cannot  be  found,  the  court  will  revoke  it  notwith- 
standing it  is  not  forthcoming.  But  the  court  has 
required  an  undertaking  from  the  grantee  to  bring 
it  in  if  it  should  be  found  (/). 

A  revoked  grant  of  administration  has  been  al« 
lowed  to  remain  in  the  hands  of  the  solicitors  of  the 
administrator  who  had  a  lien  upon  it  (g). 

(a)  TrimUiUme  v.  T.  ante.        (6)  See  Phmips  ▼  A  Icock,  2  Xee,  9S. 

(e)  Ben/man,  2  No.  Ca.,  23.      {d)  CooU,  192. 

(e)  CoUer  ▼.  Field,  6  No.  Ca.  182;  and LangUy,  2  Rob.  408. 

(/)  J.  Carr,  1  Sw.  A  Tr.  111. 

(y)  Bam€i  r,  Durham,  L.  IL  1  P.  &  D.  729. 
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As  the  court  will  only  revoke  a  grant  upon  just 
cause,  it  will  not  revoke  a  grant  made  to  a  person  on 
the  suggestion  of  his  being  sole  next  of  kin,  though 
other  next  of  kin  are  afterwards  discovered  and 
though  all  parties  interested  consent  that  the  grant 
shall  be  revoked  and  a  new  grant  made  to  another 
party,  one  of  such  other  next  of  kin  (a). 

It  will  not  revoke  a  grant  limited  to  attending 
proceedings  in  the  Court  of  Chancery  before  the 
suit  is  en.Ied,  in  order  to  enable  the  next  of  kin,  who 
ha<l  been  cited,  to  obtain  a  general  grant  (6). 

Nor  will  the  court  revoke  such  a  grant  on  the 
application  of  the  executor  of  a  will  if  he  cannot 
show  that  inconvenience  would  result  from  the 
continuance  of  the  limited  administration.  The 
court  is  unwilling  to  disturb  a  grant  without  just 
cause,  or  where  the  executor  could  take  a  probate 
cceferorum  (c). 

But  in  Curry  (rf)  under  nearly  similar  circum- 
stances the  court  refused  to  grant  a  probate  ccetero- 
rum. 

The  Court  will  not  revoke  a  grant  made  on  the 
refusal  of  a  party  cited,  and  not  appearing,  but  long 
afterwards  coming  in,  unless  there  was  misrepre- 
sentation in  the  first  instance  in  obtaining  it  (e). 
Subridiary  There  are  other  cases,  also,  where  the  Court  does 

^'^^  '  not  revoke  ;  but  though  it  does  not  revoke  the  old 

gn\nt,  it  makes  a  new  grant  of  a  subsidiary  nature 
(/)  dependent  upon  the  circumstances  which  have 
called  for  it. 

If  a  sole  executor  become  a  lunatic,  or  of  unsound 
mind,  the  court  will  make  a  new  grant  to  the  com- 

(a)  Mary  ffysi^fPf  1  Rob.  457. 

(6)  Brown,  L.  R.  2  P.  &  D.  456. 

(e)  Harrti  v.  MUbum,  2  Hagg.  62-  (ci)  5  Na  C».  54 

(e)  Lopa  V.  Hartley,  7  No.  Ca.  32  Supp* 

(J)  L.  Crump,  3  FhiU.  499 ;  and  see  Awm,  L  Lee,  G25. 
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mittee  of  his  estate  (if  there  be  one)  for  his  use  and 
benefit,  until  he  shall  become  of  sound  mind. 

If  a  sole  administrator  becomes  of  unsound  mind 
the  court  will  make  a  similar  grant  to  his  committee. 

In  cases  where  the  new  grant  is  made  to  a  com- 
mittee the  old  grant  remains  at  large,  and  is  not  re- 
quired to  be  impounded. 

In  the  case  of  the  executor,  if  there  be  no  com- 
mittee, the  court  will  make  a  new  grant  to  the 
residuary  legatee  named  in  the  will,  of  which  the 
executor  has  taken  probate  for  the  use  and  benefit  of 
the  executor  until  he  shall  become  of  sound  mind. 
,  When  administration  was  granted  to  the  intes- 
tate's widow,  who  subsequently  became  of  unsound 
mind,  the  court  made  a  new  grant  to  the  intestate's 
son  for  the  use  and  benefit  of  the  administratrix, 
until  she  should  become  of  sound  mind  (a). 

Upon  this  authority  it  may  be  presumed,  that  in 
a  case  where  the  administrator,  being  one  of  the 
next  of  kin,  has  become  of  unsound  mind,  the  court 
would  make  a  new  grant  to  another  next  of  kin  for 
his  use,  &c.  And  it  may  also  be  presumed,  in  a  case 
where  the  administrator  is  the  next  of  kin,  the 
court  would  make  the  new  grant  upon  the  same 
principle  to  a  person  entitled  in  distribution  to  the 
intestate's  estate  (6). 

In  these  last-mentioned  cases  the  Court  does  not  Grant  im- 
reToke  the  grant,  but  directs  it  to  be  impounded  in  p^^*^®^ 
the  r^istry  during  the  grantee's  incapacity  to  make 
a  legal  use  of  it,  the  intention  being,  that,  on  his  re- 
covery, it  should  be  redelivered  to  him  to  make  what 
use  of  it  he  can. 

The  court  will  also,  for  cause  shown,  revoke  letters  Guardianship. 
of  guardianship,  and  make  a  new  grant  (c). 

(•)  Henry  Bineket,  1  Curt  286.  (6)  Coote,  194. 

(c)  JU  PhUlipt,  Ct.  Plrob.  U.  C,  Sep.  1861 ;  and  see  General  Kule, 

^130  ante; 

T 
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CHAPTER  VIII.— Section  1. 

CITATIONS  TO  ACCEPT  OR  REFUSE  GRANTS. 

When  a  person  having  the  superior  right  to  prove 
a  will  or  to  take  administration,  delays  or  declines 
to  do  so,  the  court,  at  the  instance  of  a  person  hav- 
ing an  inferior  right,  cites  the  person  having  the 
superior  right,  to  take  the  required  grant ;  and  on 
his  failing  to  do  so,  orders  it  to  issue  to  the  other. 
A  citation  therefore  answers  two  purposes ;  it  either 
compels  a  representation  to  be  taken  by  those  who 
are  primarily  entitled  to  it,  or  where  they  do  not 
take,  the  process  provides  a  substitute  for  a  volim- 
tary  renunciation  on  their  part  (a). 

A  person  named  as  executor  may  be  cited  at  any 

time  (the  seven  days  allowed  by  S.  C.  Rule  3  having 

elapsed),  even  within  a  month  of  the  testator's  death, 

to  take  or  refuse  probate. 

Pereons  to  be       In  the  case  of  a  will  the  residuary  legatee  cites  the 

caaeofawiii,  executor  "  to  acccpt  or  refuse  the  probate  and  exe- 

Dy  w  om.  ^^^Jq^  Qf  ^i^g  testator's  wiU,  or  to  show  cause  why 

letters  of  administration  with  thn  will  annexed  of 
all  and  singular  the  personal  estate  and  effects,  righto 
and  credits  of  the  testator  should  not  be  granted  to 
him  (the  residuary  legatee)." 

Before  any  citation  can  issue  in  respect  of  a  will, 
the  will  must  have  been  filed  (b).  Sec.  22  S.  C.  Act 
provides  means  of  compelling  the  production  of  tes- 
tamentary papers. 

If  the  Executor  have  intermeddled,  the  citation 
may  call  upon  him  to  show  cause  why -he  should  not 
be  compelled  to  take  probate,  on  account  of  his  hav- 
ing acted  as  executor  of  the  will  of  the  deceased  (v), 

(a)  Coote,  224.  (6)  Coote,  225. 

(c)  PyU  V.  FendaU,  1  Lee,  557. 
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And  if  there  be  also  a  residuary  legatee  in  trust, 
the  party  oitant  cites  the  former  also  "  to  accept  or 
refuse  letters  of  administration  with  the  will  an- 
nexed of  all  and  singular  the  personal  estate  and 
effects,  rights  and  credits  of  the  testator  "  qv/t  resi- 
duary legatee  in  trust  (a). 

A  legatee,  or  a  creditor,  similarly  cites  boLh  the 
exeieutor  and  the  residuary  legatees,  or  the  testator's 
next  of  kin  if  the  residue  has  not  been  disposed  of. 

In  the  case  of  intestacy,  a  person  entitled  in  dis-  PenonB  to  be 
tribution  cites  the  next  of  kin  of  the  intestate  and  w^,*?n  ^ 
his  widow,  if  there  be  one.     And  a  creditor  (b)  cites  ^^  intestacy. 
the  widow,  if  there  be  one,  and  also  all  the  next  of 
kin  and  other  persons  entitled  to  share  in  distribu- 
tion with  them. 

In  the  case  of  a  person  dying  without  known 
relations,  a  ci'editor  must  cite  "  all  persons  in  gene- 
ral (c)." 

In  all  these  cases  the  preliminary  step  to  be  taken  Affidavit  to 
by  the  appUcant  for  the  citation  is  to  make  an  affi-  ^*^^  ''^^*^""- 
davit  of  the  facts  of  the  case  and  of  his  interest,  as 
no  citation  issues  under  seal  of  the  court  until  an 
affidavit,  in  verification  of  the  averments  it  contains, 
has  been  filed  in  the  registry. 

The  attorney,  by  power,  of  the  party  citant  has 
been  allowed  to  make  the  affidavit  (d). 

By  the  E.  C.  P.  practice,  before  any  citation  is  caveat  to  Ikj 
signed  by  a  registrar,  a  caveat  is  entered  against  *'"^*^'"*'  * 
any  grant  being  made  in  respect  of  the  estate  and 
effects  of  the  deceased  to  which  such  citation  relates. 
This  was  under  a  Rule  of  1862  (e). 

(a)  Coote,  225. 

(6)  A  creditor  will  be  allowed  to  take  oat  a  citation  althou^^h  hid 
right  of  action  be  barred  by  the  Statute.  {Coombs,  L.  R.  1  P.  &  D., 
pp.  193,  288,  and  36  L.  J.  P.  at  M.  78). 

{c)  VidepoH,  p.  310.  The  citation  is  to  be  aerved  on  the  Attor- 
ney-General    Vide  App.  R.  S.  O.  c.  60. 

{d)  BcHuOey,  L.  R.  1  P.  at  D.  598.         (e)  Coote,  8th  Ed.  373. 
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The  practice  prior  to  that  date  and  as  it  stood  5 
Dec.  1859,  is  shown  by  a  rule  of  19  Oct.  1858,  as 
follows : — ''  Upon  the  issuing  of  a  citation  under  the 
seal  of  the  court,  a  caveat  shall  be  entered  in  the 
court  books  against  any  grant  being  made  in  respect 
of  the  estate  and  effects  of  the  deceased  to  which  such 
citation  relates;"  and  notice  thereof  was  to  be  sent 
to  the  registrar  of  any  district  in  which  the  deceased 
appeared  to  have  resided  at  the  time  of  his  death,, 
and  such  caveat  remained  in  force  until  the  proceed- 
ings following  such  citation  were  terminated  (a). 

In  order  to  clear  oflF  a  caveat  when  no  appearance 
has  been  entered  to  a  warning  duly  served,  an  affi- 
davit of  the  service  of  the  warning,  or  a  certificate 
of  the  registrar,  stating  the  manner  of  service  and  an 
affidavit  of  search  for  appearance  and  of  non-appear- 
ance is  filed 

Service  of  cita-      Citations  are  served  personally  whenever  that  can 

^''''-  be  done. 

Personal  service  is  effijcted  by  leaving  a  true  copy 
of  the  citation  with  the  party  cited,  and  by  showing 
to  him  the  original  process  u^der  the  seal  of  the 
court. 

On  minor.  Service  on  a  minor  or  infant  should  be  effected  in 

the  presence  of  his  natural  or  legal  guardian,  or  at 
least  of  that  of  some  person  or  persons  upon  whom 
his  or  her  actual  care  and  custody  for  the  time  being 
hcos  properly  devolved  (6). 

Where  the  citation  was  served  upon  two  minors 
at  the  house  where  they  resided,  and  both  their 
custodian  and  next  of  kin  evaded  service,  the  service 
on  the  minors  was  held  sufficient  (c).  • 

On  lunatic.  A  lunatic  is  personally  served  in  the  presence  of 

(a)  27  L.  J.  (1858),  P.  M.  &  A,  94,  and  Horsey,  321; 
(6)  Cooper  v.  Green,  2  Add  454 ;  Brown  v.  WUdman,  28  L.  J.  54  ; 
For  exception  see  Lainton  v.  Naylor,  2  Sw.  &  Tr.  7. 
(c)  Ltan  V.  Viner,  3  Sw.  &  Tr.  469. 
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ihe  person  who  has  the  care  of  him  or  her,  and  if  he 
has  a  committee  the  latter  is  served  also. 

If  a  committee  of  his  estate  has  been  appointed, 
service  upon  such  committee  as  well  as  upon  the 
lunatic  is  required. 

When  there  is  no  committee,  the  service  according 
to  the  practice  of  the  Prerogative  Court  should  be  ef- 
fected in  the  presence  of  a  medical  man  (a). 

If  there  be  no  committee  the  next  of  kin,  if  any, 
of  the  lunatic  should  also  be  served  (6). 

As  to  when  the  Inspector  of  Asylums  is  committee, 
vide  R  S.  O.  cap.  220,  sec.  49  (c). 

A  married  woman  must  be  served  in  the  presence  Married 
•of  her  husband,  or  if  this  cannot  be  done,  the  hus- 
band must  also  be  served ;  Brown  v.  Wildraan,  su- 
pra. 

"By  the  practice  in  the  English  Court  of  Probate,  PermiBsionto 
in  the  case  of  a  party  to  be  cited  residing  within  the  ^ 
jurisdiction,  when  personal  service  had  not  been 
e£fected^  and  the  citant  applied  for  permission  to 
proceed,  an  affidavit  was  required  showing  the  en- 
deavours which  may  have  been  made  to  serve  the 
defendant,  orbrinej  the  citation  to  his  knowledge  (cQ. 

It  is  recommended  that  a  copy  of  the  citation 
should  be  left  at  his  residence  («),  or  at  his  last 
known  place  of  abode  (/),  and  with  the  husband, 
wife,  brother,  agent  (gr),  or  other  persons  likely  to  be 
in  communication  with  him. 

If  his  address  be  known,  it  may  be  advisable  to 

{a)  In  the  good$  of  Anna  H.  Surtees,  dec,  28  L.  J.  (P.  ^b  M.)  89. 
(&)  Coute,  229. 

{c)  Ab  to  service  on  corporations,  see  R.  S.  O.  cap.  149,  sec.  43,  and 
XM^  150,  sec.  60.  And  as  to  substitutional  service,  see  JfuUatt  v. 
JfuUali,  31  L.  J.  P.  &  M.  164,  and  MiOer  v.  MtiUr,  30  L.  J.  P.  & 
165.  id)  D.  &  B.  706. 

(e)  Herbert  v.  HerheH,  2  PhilL  230. 
(/)  Tendueci  v.  Tendwxi,  3  PhiU.  593  at  3  Curt.  731. 
<^)  Woollqf  V.  Green,  3  PhiU.  314, 
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Service. 


By  advertise- 
ment. 


Certificate  of 
■ervice. 


inform  him  of  the  contents  and  object  of  the  citation 
by  letter  (a). 

S.  C.  Rules  25  and  26  provide  for  service  by  ad- 
vertisement in  newspapers  in  certain  cases. 

Service  by  notice  in  the  public  papers  is  substi- 
tuted for  the  old  service  called  by  the  civilians  per 
edictum  (b). 

If  a  citation  could  not  be  served  personaUy,  it  was  ordered 
to  be  served  viis  et  modis,  '*  by  all  lawful  ways  and  means,  so 
that  the  decree  might  most  likely  oome  to  the  hands,  posses- 
sion or  knowledge  of  the  party  to  be  cited  ; "  or  a  public  cita^ 
tien,  and  was  executed  either  by  public  edict,  a  copy  thereof 
being  affixed  to  the  door  of  the  parish  church  or  some  other 
public  place,  or  to  the  door  of  the  defendant's  house  (c). 

When  the  person  to  be  served  was  abroad  (d)  or  was  not  to 
be  found,  it  was  the  practice  of  the  Prerogative  Court  to  cite 
him  by  ways  and  means,  the  principal  of  which  was  the  leav- 
ing of  a  copy  at  his  dwelling  house,  if  any  (e),  and  affixing 
the  citation  on  the  Royal  Exchange  (vide  C.  B.  38  pod),  at 
the  hour  when  merchants  most  do  congregate. 

Citations  in  such  cases,  and  citations  "  against  all 
persons  in  general,"  are  now  served  in  the  method 
provided  in  S.  C.  R.  25,  by  advertisement. 

This  is  said  to  be  constructive  service,  and  con- 
cludes the  party,  though  it  does  not  conclude  the 
court  (/). 

When  the  residence  of  the  defendant,  though 
abroad,  was  known,  the  court  usually  required  that 
the  writ  should  be  personally  served  upon  him  (g). 

The  time  for  appearing  to  a  citation  is,  in  ordin- 
ary cases,  eight  days. 

After  a  service,  if  it  has  been  personally  eflFected^ 
a  certificate  to  that  effect  should  be  endorsed  upon 
the  citation  (h). 


(a)  Li9dale  v.  Baloo,  cU.  1  Phill.  175.  (6)  D.  &  B.  708. 

(c)  Bum's  EccL  Law,  vol.  3,  p.  248. 

{d)  MUltr  V.  WashingUm,  3  Hagg.  277. 

{t)  CoUett  V.  ColMt,  3  Ciut,  726 ;  l^mffgt  v.  Banks,  4  N.C.  102. 

(/)  D.  k  B.  708.  {g)  Ibid.  707. 

(A)  Ooodburn  v.  Bainbridge,  2  Sw.  &  Tr.  p.  4. 
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After  service,  if  the  party  cited  appear  and  accept  Appearance  of 
the  grant,  nothing  further  remains  to  be  done  by  the  ^'*^^ 
party  citant,  except  to  apply  to  the  court  (if  he 
think  fit)  for  an  order  for  the  costs  of  citing.    This  Caveat  to  be 
question  he  is  enabled  to  raise  by  means  of  the  ^^^^^d* 
•caveat  before  mentioned,  for  without  that  having 
been  removed,  the  party  cited  cannot  obtain  his  grant. 

Before  the  party  cited,  though  accepting  the  grant,  Summons 
can  obtain  it,  he  must  take  out  a  summons  against  ^"^  ^*^ 
the  party  citant  to  appear  before  the  judge  in  cham- 
bers to  show  cause  why  the  grant  which  he  has  ac- 
cepted should  not  be  made  to  him. 

Upon  this  summons  the  party  citant  may  ask  the  Costs. 
judge  for  the  costs  of  his  citing  the  other  party. 

Whether  costs  are  asked  or  not,  the  judge  will  Grant  orderecU 
decree  the  grant  to  pass  the  seal  to  the  party  accept- 
ing it,  and  the  ofiicer  of  the  registry  will  make  it 
out  in  the  usual  way. 

If  no  appearance  be  entered  to  the  citation,  the  Grant  to  party 
party  citant  will,  after  the  time  fixed  by  the  citation  ^^ipS<^.°'^' 
has  elapsed,  file  afiidavits  as  to  the  service  of  the 
citation,  and  the  non-appearance  of  the  defendant. 

The  citation  itself  is  annexed  as  an  exhibit  to  the 
affidavit  of  service  when  the  service  has  been  personal. 

If  the  service  has  been  made  by  means  of  the  pub- 
lic journals  only,  the  latter,  or  copies  of  the  citation 
clipped  from  them  and  identified  in  an  afiidavit  of 
publication,  are  filed. 

The  court  is  then  moved,  and  the  grant  is  ordered 
to  the  party  citant  in  default  of  the  party  cited. 

Where  a  citation  has  been  taken  out  and  exe-  Citations  at 
cuted  by  one  creditor  of  a  deceased,  another  creditor  J^re.^ 
of  that  deceased  will  obtain  administration  without 
further  citation,  if  he  find  a  preference  in  the  eyes 
of  the  court  (a). 

(a)  AndrewiY,  Murphy ^  4  Sw.  k  Tr.  199. 


312  SUKROGATE  COURTS. 

The  first-mentioned  creditor  will  enter  an  appear- 
ance to  the  citation,  and  either  dispute  the  grant 
with  the  other  creditor  or  induce  him  to  consent. 
The  court,  if  the  grant  be  made  to  the  creditor  who 
has  not  cited,  will  allow  the  other  his  costs  out  of 
the  estate  (a). 


Section  II. 

CAVEATS. 

Caveats.  For  statutory  provisions  as  to  caveats,  vide  a/rUe, 

S.  C.  Act,  sees.  47,  48.- 

Any  person  intending  to  oppose  the  issuing  of  a 
grant  of  probate  or  letters  of  administration,  either 
personally  or  by  his  solicitor  or  attorney,  enters  a 
caveat  in  the  registry. 

It  is  competent  to  any  person  having  an  interest, 
thus  to  prevent  a  grant  being  issued  without  notice 
to  himself. 

The  caveat  remains  in  force  for  the  space  of  three 
months ;  but  may  be  renewed  from  time  to  time. 

[See  S.  C.  Rules,  pp.  78,  79, 131,  ante,  as  to  caveats]. 

A  copy  of  the  warning  is  to  be  left  by  the  prac- 
titioner at  the  place  mentioned  in  the  caveat  as  the 
address  of  the  person  who  has  entered  it,  or  the  re- 
gistrar will  send  the  warning  by  the  public  post,  di- 
rected to  the  person  who  has  entered  it  at  the  ad- 
dress mentioned  in  it. 
Grant  to  issne,  If  no  appearance  be  given  by  or  on  behalf  of  the 
*^  caveator  after  the  service  of  the  warning  within  the 

time  therein  limited,  the  grant  will  be  issued  to  the 
party  applying,  upon  affidavits  of  the  service  of  the 
warning,  and  of  search  and  non-appearance. 

There  is  nothing  to  preclude  the  caveator  from  ap- 

(a)  Coote  231. 
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pearing  after  the  expiration  of  the  time  limited  in  the 
warning.  If  the  grant  has  not  then  passed  the  seal, 
his  opposition  is  as  legal  as  if  the  appearance  had 
been  entered  during  the  time  limited  by  the  warning. 

If  an  appearance  be  entered  the  business  becomes 
contentious  (a). 

A  caveat  will  enable  the  caveator  to  apply  for  an 
order  that  the  sureties  of  the  intended  administrator 
shall  be  resident  within  the  jurisdiction  of  the  Court, 
or  that  the  administrator  shall  exhibit  an  inventory 
or  give  a  bond  to  pay  all  the  deceased's  creditors  pro 
raid. 

The  proceeding  of  a  caveator  in  order  to  eflFect 
these  objects  is  by  summons  (6). 


Section  III. 

BIGHTS  of  priority  AMONG  PARTIES    ENTITLED  TO 

GRANTS. 

Certain  applicants  for  probate  or  administration, 
or  guardianship,  have  a  preference  or  priority  of 
recognition  over  others  not  in  the  same  degree. 

In  the  case  of  wills,  the  executor  is  fdcUe  prin-  Executor, 
ceps,  and  has  no  superior,  though  he  has  an  equal  in 
a  co-executor. 

The  ground  of  the  preference   exercised  by  the 
court  in  other  cases,  respecting  wills,  may  be  thus 
stated : — That  a  person  having  direct  and  immediate  Direct  inter- 
interest  is  to  be  preferred  to  those  entitled  in  repre-  ®"*' 
sentative  character  (c). 

Under  this  rule  the  residuary  legatee  in  trust  has  Residuary 
priority  over  the  beneficial  residuary  legatee ;  and  *^*®®* 
where  the  residuary  legatees  are  tenants  in  common, 

(a)  S.  C.  Rule,  24  ante.  (6)  Coote,  234. 

(e)  Anne  MiddkUm,  2  Hagg.  6L 
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and  both  having  survived  the  testator,  one  of  then 
afterwards  dies,  the  survivor  has  priority  over  th« 
representative  of  the  other.  But  where  one  of  sud 
legatees  has  died  in  the  lifetime  of  the  testator,  an< 
his  (the  testator  s)  next  of  kin  are  entiUed  to  ihi 
lapsed  portion,  there  is  no  preference  (a). 

The  residuary  legatee  for  life  is  preferred  to  th< 
substituted  residuary  legatee. 

A  residuary  legatee  of  whatever  grade,  or  th< 
representative  of  one  (with  the  exception  of  cour» 
of  the  representative  of  a  residuary  legatee  for  life 
who  would  not  be  entitled  to  a  grant  at  all),  take 
priority  of  other  legatees  and  creditors. 
Next  of  kin.  In  intestacy  the  next  of  kin  under  the  Statute,  2. 
Hen.  VIII.  c.  5,  have  a  preference  over  descendants 
and  collaterals,  to  whom  the  statutes  of  distributioi 
have  given  a  share  in  the  intestate's  estate,  th 
court  granting  administration  only  to  persons  en 
titled  in  distribution  to  the  estate  of  a  deceased  pei 
son,  where  the  statute  of  Hen.  VIII.  does  not  operat 
by  reason  of  the  death  or  renunciation  of  the  nex 
of  kin  (6). 

A  next  of  kin  has  prioi'ity  over  the  representativ 
of  a  deceased  next  of  kin. 

In  intestacy  a  person  originally  entitled  is  pr< 
ferred  to  a  party  having  a  derivative  interest. 

So  a  person  entitled  in  distribution  has  a  prefei 
ence  over  the  representative  of  a  next  of  kin  (c). 
Attorney  of         The  attorney  of  a  next  of  kin  has  priority  over 
person  entitled  in  distribution. 

A  next  of  kin  or  pei-son  entitled  in  distributio 
takes  priority  over  creditors. 

GuardianBand      The  guardian  of  a  next  of  kin  is  entitled  in  pit 
creditorB.        ferencc  to  creditors  (c). 

(a)  Vide  Coote,  214.  {b)  lb. 

(c)  Carr,  L.  R.  1  P.  &  D.  292. 

id)  John  V.  Brudbvry,  1 L.  R.  1  P.  &  D.  247-8;  36  L.  J.  P.  ft  M.  3 
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A  testamentary  guardian  has  a  prior  right  to  all 
other  guardians  (a). 

To  enable  any  person  having  the  inferior  interest  Person  havini? 
to  take  administration  (will),  or  mere  administra- ^J"^'^"^ 
tion,  all  persons  having  priority  must  have  first  re- 
nounced or  waived  their  rights,  or  having  been  cited 
must  have  neglected,  by  their  non  appearance  to 
avail  themselves  of  such  rights.     (Vide  S.  C.  R.  9.) 

If  a  person  has  two  interests,  a  superior  and  an  inferior  and 
inferior  one  (e.g.),  being  an  executor,  and  residuary  eattn  onrper- 
legatee  conjunctira,  the  court  will  not  permit  him  ^^ 
to  elect  to  take  the  grant  in  the  inferior  character  (6). 

So  a  next  of  kin,  who  is  a  creditor,  must  admin- 
ister in  his  first  mentioned  quality. 

Where  the  executorand  residuary  legatee  renounce,  First  appii- 
administration  (will)  is  granted  to  a  legatee,  a  next  ^^^' 
of  kin,  or  a  creditor  without  preference  of  the  one 
over  the  other,  according  as  each  applies  first  (c). 


Section  IV. 

PRESUMPTIVE  PROOF  OF  DEAT:H. 

Proof  of  death  is  part  of  the  proof  requisite  to 
Jead  a  grant  (d). 

If  the  death  of  the  testator  cannot  be  proved  by  Presumptive 
^sufficient  witnesses,  resort  .may  be  had  to  the  pre-  ^^}J^ 
^mnption  of  law.    At  law  a  jury  may  presume  a 
^%)an  dead  at  the  expiration  of  seven  years  from  the 
^ime  when  he  was  last  known  to  be  living  (e). 

There  are  cases  where  no  direct  evidence  enabling 
'^he  applicant  to  depose  to  the  date  of  the  death  can 

(a)  Louiia  Morrii,  5  L.  J.  N.  S.  768  and  2  Sw.  &  Tr.  362. 

(6)  Bt  Bullock,  1  Rob.  275.  (r)  Coote,  213,  tt  teq, 

{i^  AMe,  pp.  37,  76,  99, 177. 

(e)  Williams  on  Ex'ors.  7th  Ed.  p.  318. 
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be  obtained,  inasmuch  as  he  only  presumes  the  per- 
son to  be  dead  from  the  fact  of,  and  circumstances 
attending,  his  disappearance,  at  or  after  a  given  pe- 
riod. In  such  a  case  the  applicant  must  lay  his 
evidence  before  the  court. 

If  the  court  be  satisfied  that  the  evidence  leads 
up  to  a  reasonable  presumption  of  the  death  of  the 
person  who  has  disappe^arcd,  it  will  grant  probate  or 
administration  (as  the  case  may  be),  upon  the  appli- 
cant deposing  that  the  person  died  at  or  after  the 
date  last  given  of  his  existence. 
Advertise-  Advertisements  asking  for  information  respecting — 

the  person  supposed  to  be  dead,  are  as  a  general — : 
rule  required  to  be  inserted  in  newspapers ;  e.  gr.,  in  — 
the  ca.se  of  a  person  having  been  traced  on  board  a — 
vessel  at  a  given  date,  and  the  vessel  not  havings 
been  heard  of  after  that  date  (a).  But  the  adver — 
tisements  are  not  required  in  all  cases,  irrespectively^ 
of  peculiar  circumstances. 

"  Advertisements  in  newspapers  are  very  well,  iS 
nothing  has  been  heard  of  a  person  for  some  time.  ^ 
Here  as  you  trace  the  histoiy  of  the  deceased  up  idz 
a  certain  time,  and  then  lose  sight  of  him,  I  thinly 
they  may  be  dispensed  with  "  (b). 

Sir  C.  Cress  well  acted  upon  the  rule,  where  th^ 
seven  years  had  elapsed  since  the  husband  had  beer"* 
heard  of,  remarking  that  that  was  *'  a  fair  gi'ound  foK  * 
presuming  that  a  person  is  dead,  but  not  for  presum-  m 
ing  that  he  died  at  the  beginning  or  at  the  end  ot'^ 
the  seven  years  "  (c). 

There  is  no  legal  presumption  as  to  the  date  o:<: 
the  death  (d). 

(a)  Coote,  204,  in  note.  (b)  Norru,  1  Sw.  k  Tr. 

(c)  BlizalKth  How,  1  Sw.  &  Tr.  63. 

(d)  Ibid,  and  C.  W.  Peck,  29  L.  J.  R.  (N.  8.)  96 ;  and  see 
Dot  V.  Naptan,  5  B.  A  A.  86  ;   Re  BenJiam'a  Tru$ts,  16  L.  J.  349 
and   W.  Smith,  5  L.  T,  (N.  S.)  532. 
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The  court  will  upon  evidence  assume  that  the  Date  of  death 
presumed  death  took  place  after  a  certain  date  (a).    ^Jmed. 

"  In  a  case  where  the  presumed  death  had  been  estab- 
lished in  the  Court  of  Chancery,  the  Court  of  Probate, 
on  an  affidavit  stating  the  facts  of  the  case,  and  the 
Order  of  the  Court  of  Chancery,  dispensed  with  the 
advertisements,  and  granted  administration  to  the 
next  of  kin  (6). 

The  court  will  reject  an  application  which  has 
been  made  too  early  (c). 

If  administration  be  asked,  it  must  be  shown 
that  the  presumed  deceased  was  intestate  (d). 

The  next  of  kin  must  be  cited  where  it  is  sought 
to  prove  a  will  on  the  presumption  referred  to  (e). 


Section  V. 


COMMORIENTES. 


Occasionally  the  person  whose  estate  is  to  be  ad-  Survivorship. 
ministered,  and  the  person  who,  if  living,  would 
have  been  entitled  to  the  grant,  have  perished  by 
the  same  calamity  as  in  the  case  of  SUlick  v.  Bootfi, 
6  Jur.  142,  where  the  question  was  which  of  two 
brothers  James  and  Charles,  who  were  lost  at  sea, 
died  first. 

In  such  a  case,  if  a  claim  of  succession  (whether 
ex  testaviento  or  ab  intestate)  be  advanced  on  be- 
half of  either  of  the  persons  to  the  estate  of  the 
other,  a  survivorship  must  be  shown.  And  no  dis- 
tinction can  be  drawn  in  these  cases  between  a  claim 

(«)  Elizabeth  Hovfe,  supra  ;  Beasley't  Trutti,  7  L.  R.  Eq.  498. 
(6)  See  Dean  v.   JMvidton,  3  Hagg.  644  ;    and   W,  T,  Iforrit, 
wpra.  (c)  BtMop,  1  Sw.  k  Tr.  304. 

(d)  Coote,  205.  (<)  NkhoUi,  L.  R.  2  P.  &  D.  461. 


.  *. 
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to  property  and  a  claim  to  the  administration  of 
that  property  (a). 

The  survivorship  will  be  matter  of  evidence ;  but 
there  may  be  nothing  in  the  facts  adduced  to  satisfy 
the  mind  of  the  court  that  there  was  a  survivor- 
ship.     The  principle  upon  which  the  court  has  fre- 
quently acted  is  stated  in  the  case  of  SaUerthwaite 
V.  Powell  (6),  as  follows  : — 
Next  of  kin  of      **  Where  a  person  dies  possessed  of  property,  the 
whom  pro-     right  to  that  property  passes  to  his  next  of  kin,  un- 
^hZifc^l^fn- 1®^  ^^  ^  shown  to  have  passed  to  another  bysurvi- 
titieA  vorship.      Here  the  next  of  kin  of  the  husband 

claim  the  property  which  was  vested  in  his  wife. 
If  that  claim  was  to  be  made  out  it  must  be  shown 
that  the  husband  survived.  The  property  remains 
where  it  was  found  to  be  vested,  unless  there  be  evi- 
dence to  show  that  it  has  been  divested.  The  par- 
ties in  this  case  must  be  presumed  to  have  died  at 
the  same  time,  and  there  being  nothing  to  show  that 
the  husband  survived  his  wife,  the  administration 
must  pass  to  her  next  of  kin." 

Where  a  man,  his  wife  and  child,  were  drowned 
at  sea,  and  nothing  was  stated  beyond  these  circum- 
stances, the  court  granted  administration  (with  the 
will  annexed)  to  the  next  of  kin  of  the  husband, 
there  being  nothing  to  show  that  the  wife  sur- 
vived (c). 

The  decision  in  Undeinvood  v.  Wing  {d)  appears  to 
have  settled  the  law  on  the  subject.  A  husband, 
a  Vv^ife,  and  tlu*ee  children  having  been  lost  in  the 
Dcdhousie  on  their  passage  to  Sydney,  and  the  proof 
adduced  not  satisfying  the  court  that  there  was  a 
survivorship  of  any  or  either  of  them,  it  was  held 
that  the  property  {i.  e,  of  the  husband)  would  go  to 

(a J  Coote,  20C.  (b)  1  Curt.  706. 

(cj  Murray,  1  Curt.  596.  (dj  24  L.  J.  (X.  &,)2&^Hieth 
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the  next  of  kin  of  the  husband,  as  under  an  intes- 
tacy ;  there  being  none  who  could  establish  a  claim 
under  his  will. 

In  this  case  Lord  Cranworth  observed,  ''  the  real 
ground  to  proceed  on  is,  that  it  cannot  be  proved 
which  died  first  They  both  probably  died  within  a 
few  seconds  of  each  other,  but  which  died  first  it  is 
impossible  to  say.  That  being  so,  what  is  the  result  ? 
Why  here  is  a  will  made  in  which  in  one  state  of 
circumstances,  namely,  that  if  the  wife  died  in  the 
husband's  lifetime,  the  property  is  given  away.  It 
is  not  proved  that  that  state  of  circumstances  ex- 
isted, and  in  no  other  state  of  circumstances  is  it 
given  away.  Then  it  is  not  given  away  at  all. 
Therefore  it  must  be  taken  as  upon  an  intestacy, 
and  must  be  distributed  amongst  the  next  of  kin." 
His  Lordship  remarking  that "  it  is  hardly  within  the 
range  of  imagination  that  two  human  brings  should 
cease  to  breathe  at  the  same  moment  of  time,  and 
that  to  proceed  upon  a  principle  that  they  did  actu- 
ally cease  to  breathe  at  the  same  moment  would,  he 
thought,  be  proceeding  upon  false  data." 

Sir  Creswell  Cresswell,  following  this  authority, 
decreed  administration  to  the  next  of  kin  of  a  de- 
ceased whose  wife  had  perished  by  the  same  calam- 
ity, on  the  ground  that  there  was  no  reason  to  be- 
have that  the  wife  survived  the  husband  (a). 

In  another  case  the  applicant  for  the  grant  swore  y^j^  of  o^th. 
**that  the  deceased  died  without  child,  &c.,  but 
whether  or  not,  the  deceased  died  a  widower,  or  leav- 
ing a  wife  him  surviving,  I  am  at  present  unable  to 
depose,  the  said  deceased  with  his  wife,  L.  H.,  being 
found  dead  side  by  side  in  the  same  bed  ;  their  death 

(a)  JEwart,  1  Sw.  St  Tr.  258;  the  oath  stating '  that  the  deceased  and 
his  wife  or  child  perished  at  the  same  time,  and  that  there  is  no  rea- 
son to  beUere  that  the  latter  survived  the  former. ' 
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being  the  result  of  injuries  occasioned  by  the  falling 
of  a  wall "  {a). 

Administration  was  decreed  to  the  next  of  kin  of 
a  deceased,  who  had  perished  with  his  wife  and  child 
in  the  Cawnpore  massacre  (6).  As  to  the  state  of 
facts  provided  for  by  section  35  of  the  Wills  Act,  see 
Jaiiies  Shilling,  1  Deane,  183. 
Tt)  a  creditor.  If  a  husband  and  wife  have  perished  by  the  same 
calamity  and  a  creditor  of  the  former  is  desirous  of 
taking  administration  of  his  estate,  he  must  obtain 
not  only  the  renunciation  of  the  husband's  next  of 
kin,  but  the  consent  of  the  wife's  next  of  kin.  If  he 
caimot  obtain  the  consent  of  the  latter,  he  must  cite 
them  to  show  cause. 

He  cites  them  under  the  description  of  persons  who 
would  have  been  entitled  to  the  personal  estate  of 
the  wife,  in  case  she  had  survived  her  husband. 

On  no  appearance  being  given,  administration  is 
decreed  to  the  creditor  (c). 

Wliero  the  property  (d)  was  small  and  the  debt 
was  large  the  court  dispensed  with  a  citation  of  the^ 
wife's  next  of  kin. 
Will  must  be       If  the  commorient  to  whom  a  representation  i 
sought  has  left  a*  will,  it  must  be  proved,  though  en 
tirely  inoperative  under  the  circumstances,  as  givin, 
the  whole  of  the  estate  to  the  other  commorient,  o: 
as  being  dispositive  only  in  case  of  the  latter  surviv—  ''-^ 
ing  (f). 

Section  VI. 

RENUNCIATION. 

The  right  of  a  person  entitled  to  probate  or  adminxxx 

(a)  D.  &  B.  495  in  note. 

(o)  WainwrigfU,  1  Swab.  &  Tris.  257.  (cj  Coote,  209. 

(>ij  Colcin  d'  H.  M.  Proc,  Genl,  1  Hagg.  92.  (ej  lb. 
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)n  to  waive  or  renounce  such  right  is  well 
shed  (a). 

m  an  executor  who  had  not  intermeddled  and 
enounced  probate  was  made  a  party  to  a  bill 
account  of  partnership  dealings  between  his 
^r  and  the  plaintiff,  the  bill  was  dismissed  as 
t  him  with  costs  (6). 

iddition  to  the  reference  under  sec,  59  of  the  Sec.  59  S.  C. 
^.ct  ante  p.  60,  to  the  subject  of  renunciations 
)  be  further  observed  that  the  provisions  of 
ection  do  not  apply  to  renunciation  made  be- 
lie Act  (1858)  (c).  As  to  which  the  privilege 
ractation  continues  to  the  same  extent  as  be- 

ib).    . 

3  effect  of  the  enactment  is  not  only  to  give  to  Effect  of 
roving  executor  the  right  of  transmission,  but 
t)ar  the  renunciant  executor  from  retracting  his 
iciation  qua  executor  at  any  subsequent  period 

he  former  rule  that  one  of  two  or  more  execu- 

renouncing'  was  nevertheless  entitled  on  the 

I  of  the  executor  who  had  proved,  to  retract  his 

iciation  and  take  probate,  is  now  by  the  new 

entirely  changed  "  (e). 

ch  renunciation  is  peremptory  and  cannot  be 

led  on  the  death  of  the  acting  executor  (/). 

the  executor  renounce  in  person,  the  renuncia-  Affidavit 

Oople  Y.  Blake,  2  Sch.  &  Lef.  239  (1804) ;  Jackson  v.  Whitehead, 

1.  579  (1821) ;  Davis,  1 S.  &  M.  152,  and  cas.  cU,  inf, 

Stinson  v.  Stinson,  2  Gr.  508  (1851).    See  also  VannaUo  v.  MU- 

L3  Gr.  665. 

Witham,  L.  R.  1  P.  &  D.  303,  3a5. 

Coote,  221.    See  as  to  effect  of  renunciation  of  probate  by  a 

e  for  sale  of  lands,  Be  Gordon,  Gordon  ▼.  Boberts,  L.  R.  6  Ob. 

531. 

Allen  V.  Parke,  17  C.  P.  108,  referring  to  Bex  v.  Simpson,  3  Bar. 

House  V.  Petre,  1  Salk.  311. 

Allen  Y,  Park  supra;  see  also  In  Be  Dt  La  Bonde,  19  Gr.  119,  and 
Is  V.  Oustin,  20  Gr.  106. 

U 
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tion  should  be  accompanied  by  an  affidavit  that  he* 
has  not  intermeddled  (a). 

The  case  of  an  executor  who  has  intermeddled 
before  renouncing  is  not  within  the  statute  (6). 

Although  an  executor  who  has  intermeddled  can 
be  compelled  to  take  probate,  an  administrator  who 
has  intermeddled  cannot  be  compelled  to  take  a 
grant  (c). 

Ordinarily  an  executor  who  renounces  probate 
renounces  likewise  administration  with  the  will  an- 
nexed. If  a  party  be  entitled  to  the  grant  in  a  su- 
perior character,  the  court  cannot  make  it  to  him 
in  an  inferior  character  (d). 

Infants  and  minors  renounce  by  theii*  guardian, 
and  by  the  same  means  retract  their  renunciation  (e), 
a  minor  however  is  incapable  of  giving  a  consent  (/). 

A  mother  has  been  appointed  guardian  by  the 

court  to  renounce  on  behalf  of  the  child  or  children 

with  which  she  is  enceinte  at  the  moment  ((/). 

Married  A  mari'ied  woman  cannot  renounce  without  the 

woman.  concurrence  of  her  husband,  unless  he  be  cited,  so  as 

to  enable  the  court  to  decree  administration  in  his 

absence  (h). 

Kenunciation.      The  executor  may  renounce  probate  so  soon  as  his 

testator  is  dead,  and  the  renunciation  may  be  filed, 

provided  it  be  accompanied  by  the  original  will  (i). 

The  renunciation  of  executorship,  which  is  an 
office,  binds  the  representatives  of  the  executor  (j). 

No  second  renunciation  is  required  (k), 

(a)  Horeey,  102.  (6)  Badenach,  10  Jur.  N.  S.,  521. 

(r)  D*ivis  dec.  sujora, 

{d)  Rebecca  BuUock,  ]  Rob.  275.  4  No.  Ca.  645. 
(c)  Went  V.  Wilby,  3  PhiU.  874. 

(/)  Tkomat,  1  Hagg.  695.  (g)  Ck>ote,  218. 

(A)  Jaquet,  dec.  5  No.  Ca.  294.    See  Lopez  v.  DePifwa,  2  Lee,  391 
in  iwte ;  Cook  v.  Cooper,  2  Lee,  388,  and  Llamoame,  anU. 
(t)  A/.  Fenton,  3  Add.  35.  {J)  J.  Perrp,  2  Curt  655. 

{k)  Harrison  ▼.  Harrison,  I  Rob.  406 ;  4  No.  Ca.  431 
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The  non-appearance  to  a  citation  of  a  party  hav- 
ing a  superior  interest  has  been  considered  as  equiva- 
lent to  a  renunciation  and  equaUy  binding  and  e£fec- 
tive  (a). 

Mr.  Coote,  8th  Ed.  220,  qualifies  this  with  the 
words — "  If  he  has  been  served  with  such  process." 

By  a  rule  of  1862,  E.  C.  P.  (b)  no  person  who  re- 
nounces probate  of  a  will  or  letters  of  administra- 
tion of  the  personal  estate  and  effects  of  a  deceased 
person  in  one  character  is  allowed  to  take  a  represen- 
tation to  the  same  deceased  in  another  character. 
A  similar  practice  appears  to  have  prevailed  before 
that  date  (c). 

A  seal  is  not  essential  to  the  validity  of  an  instru-  Seal. 
ment  of  renunciation  (d). 

The  renunciation  of  an  executor  cannot  (unless  by  Retractation, 
special  leave  of  the  court)  be  retracted ;  but  it  is 
otherwise  in  the  case  of  a  person  entitled  to  adminis- 
tration (e). 

The  renunciation  may  be  retracted  at  any  time 
before  the  grant  of  administration  has  actually 
passed  the  seal  (/). 

It  would  appear  that  the  court  is  not  concluded  Court  not  con- 

_        _  ,  eluded  by 

by  the  Act,  but  may  permit  an  executor  to  retract  renunciation, 
his  renunciation  in  a  proper  case,  (g)  he  being  pre- 
pared to  show  that  his  retractation  is  for  the  bene- 
fit of   the  estate  or  of  those  who  are  interested 
under  deceased's  will  (h). 
An  executor  is  barred  from  retracting  his  renun- 

(a)  Hoiwy,  102. 

(6)  31 L.  J.,  Pt  3,  Ct  Prob.  p.  40.    (c)  Rebecca  BuUock,  iupra, 

{d)  Doe.  d.,  Ellit  y.  MeGUl  8  Q.  B.,  224  ;  and  Bojfle,  3  Sw.  k  Tr. 
426. 

{e)  Orueifer  t.  Reynoldt^  eU.  3  Hagg.  215. 

(/)  Yiyrke  ▼.  Mantove^  3  Hagg.  215  tn  note  ;  McDonnell  t.  Prender' 
ffoet,  3  Hagg.  212  (1830). 

(fir)  Badenach,  3  Sir.  &  Tr.  466 ;  See  also  MorarU,  3  P.  &  D.  152. 

(A)  GiU,  U  R.  3  P.  ft  D.  113. 
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ciation  qua  residuary  legatee,  if  he  has  renounced 
in  that  character  also  (a). 

H.  P.  W.  sole  executrix  and  universal  legatee  re- 
nounced her  right,  as  such,  to  the  grant  of  letters  of 
administration,  which  was  accordingly  made  to  G. 
W.,  one  of  the  next  of  kin.  Upon  the  death  of  G. 
W.  intestate  and  insolvent,  H.  P.  W.  was  allowed  to 
retract  her  renunciation  as  universal  legatee,  and  to 
to  take  a  grant  of  letters  of  administration  de  bonis 
non  (6). 
RetracUtion  In  case  of  a  simple  administration  granted  to  a 
y^^^  ^  person  entitled  in  distribution,  or  to  a  creditor,  on  the 
renunciation  of  the  next  of  kin  the  latter  may,  on 
the  administrator's  death,  retract  and  take  adminis- 
tration de  bonis  non  (c). 

A  person  who  has  renounced  by  his  guardian  re- 
tracts in  the  same  manner  as  if  the  renunciation  had 
been  his  own  direct  act. 

But  the  retracting  party  may  only  take  adminis- 
tration in  the  form  in  which  it  was  originally  granted, 
particularly  if  a  consent  on  his  part  has  accompanied 
the  renunciation.     So,  where  on  the  next  of  kin  re- 
nouncing and  consenting,  administration  was  granted 
to  a  creditor  for  the  use  of  the  widow  during  her 
lunacy,  the  court  would  not,  on  the  death  of  the  ad- 
ministrator, allow  one  of  the  next  of  kin  who  re- 
tracted to  take  an  absolute  grant  of  administration 
de  bonis  non,  but  gave  him  one  limited  as  before  (d). 
In  a  case  where  the  next  of  kin  had  renounced, 
Retractation    ^  Order  that  a  creditor  might  take,  and  one  of  them 
graSTpMsed    fi'Ppli^d  to  be  allowed  to  retract  before  the  adminis- 
refoBod.  tration  passed  the  seal,  the  court  refused  to  permit 

it,  and  held  him  to  his  renunciation  {e). 

(a)  See  Richardson,  1  Sw.  &  Tr.  515,  (1859)  and  Morriaon,  2  Sw.  & 
Tr.  130 ;  22.  Bullock  4  No.  of  Ca.  647  overruled.    Coote,  222,  in  n. 
(5)  Wheawright,  L,  R.  3  P.  D.  71. 
(c)  Sk^ngton  v.  WkiU,  1  Hagg.  702. 
id)  Thomas  Nacton  Penny,  1  Rob.  426.    (e)  C.  Nod,  4  Hagg.  203. 
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In  all  cases  of  renunciation,  save  in  that  of  an  Retractation 
executorship,  on  the  death  of  the  renunciant  his  re-  "°  "^ 
presentative  may  take  a  grant  to  the  same  deceased, 
without  retractation ;  for  a  renunciation,  except  in  the 
case  of  executorship,  does  not  bind  representatives  (a). 

Refusal,  shown-  by  non-appearance  to  a  citation, 
requires  no  retractation.  The  party  so  refusing  may, 
on  the  death  of  the  administrator,  come  in  and  take  a 
grant  de  bonis  non.  He  is,  however,  subject  to  pre- 
cisely the  same  rules  which  regulate  a  retractation, 
and  has  no  more  privileges  than  the  person  who  has 
renounced  in  form  (b). 


CHAPTER  IX. 

INVENTORY    AND    ACCOUNT. 

Any  person  interested  in  an  estate  whether  as  a  Citation  to  ex- 
next  of  kin,  as  being  entitled  in  distribution,  or  as  and  ,^ount.^ 
a  legatee,  or  creditor,  may  call  upon  the  adminis- 
trator or  executor  who  has  become  the  legal  per- 
sonal representative  of  the  deceased  to  exhibit  an 
inventory  of  the  estate,  and  to  render  an  accoimt  of 
his  administration  thereof  (c).  This  was  done  un- 
der the  Court  of  Probate  Act  (U.  C)  (d),  and  has 
continued  to  be  the  practice  in  the  Surrogate  Courts 
(e).     The  inventory  should  contain  a  statement  of 

(a)  ThonuiM  Newton  Penny,  tuprtu  (6)  Coote,  2nd  Ed.  170. 

(c)  See  Form  of  Oath  and  Condition  of  Bond,  ante  p.  102-3 ;  and 
Coote,  232,  and  vidt  pott  C.  B. 

(rf)  O'Kell  Jones,  Ct  Prob.  1849;  Bobu  HamilUm,  lb.  1824  ;  Bichard 
HaU,  n>.  1827  (teitaU) ;  Patnck  Smyth,  lb,  1830  {testate) ;  Downey, 
Snrr.  Ct.  Y.  O.  &  P.  1860. 

{e)  In  the  goods  of  Samuel  Zimmerman,  dec,  Snir.  Ct.  Y.  &  P., 
1858;  Fredk,  ffoldesworth,' lb.  1858 ;  Thos.  Davidson,  lb.  1860  ;  Alex. 
HeOlashan,  lb.  186L 
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all  the  goods,  chattels,  wares  and  merchandize^as  well 
moveable  as  not  moveable,  which  were  of  the  per- 
son deceased  at  the  time  of  his  death  within  the 
jurisdiction  of  the  court.  A  proper  inventory  should 
enumerate  every  item  of  which  the  personal  estate 
consisted,  and  should  specify  the  value  of  each  jiar- 
ticular  (a).  But  unless  by  order  of  court,  or  in  obe- 
dience to  a  citation,  an  inventory  does  not  set  forth 
the  goods  and  chattels  in  detail.  The  court  has  power 
to  determine  what  sort  of  an  inventory  it  will  re- 
quire (6). 
Powers  of  By  section  13  of  the  Upper  Canada  Court  of  Pro- 

of^Sobate  as  ^^^  -^ct,  it  was  lawful  for  the  Judges  of  Probate 
J^J^J^^^  ^^^  and  Surrogate  respectively  to  call,  by  citation,  ad- 
ministrators to  account  for  and  touching  the  goods 
of  intestates  within  their  several  jurisdictions ;  and 
the  same  section  provided  for  making  distribution 
of  residues  after  the  term  of  one  year  from  death, 
and  for  taking  security  against  demands  which  might 
arise  after  distribution,  that  distributees  should  re- 
funcl  to  administrator  rateably.  The  first  of  the 
above-mentioned  powers  or  duties  is  continued  to 
the  Surrogate  Courts  (c).  But  suits  for  legacies  or 
for  the  distribution  of  residues  were  no  longer  to  be 
entertained  by  them. 

A  cessate  administrator  may  call  upon  the  original 
administrator  to  exhibit  an  inventory  and  account. 
Thus  where  administration  had  been  gi-anted  to  a 
guardian  pendente  Tninore  oetate  of  a  widow,  and  the 
widow  on  coming  of  age  renounced  in  favour  of  a 
creditor,  it  was  held  that  the  creditor  had  a  right  to 
call  on  the  original  administrator  for  an  inventory 
and  account  (d). 

An  inventory  may  be  called  for  at  any  short  period 

(a)  D.  k,  B.  560,  &  oas.  cit. 

(6)  lb.  (c)  8.  C.  Act,  «ec.  15,  ••■•  S. 

{d}  Taylor  v,  Newton,  1  Lee,  15 ;  see  also  BeaUy  t.  Baldan,  mpra. 
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^ier  administration.  A  fiat  for  the  filing  of  the  in- 
ventory is  in  special  cases  made  simultaneously  with 
the  grant*  There  does  not  appear  to  be  any  time 
limited  before  which  either  the  account  or  the  inven- 
tory may  not  be  called  for  (a). 

Disobedience  to  the  citation  is  followed  by  attach- 
ment for  contempt. 

Inventories  and  accounts  may  be  brought  in  vol- 
untarily without  awaiting  the  compulsory  proceed- 
ing by  citation. 

This  jurisdiction,  it  is  remarked  by  Mr.  Coote,  p. 
232,  is  preserved  to  the  Court  of  Probate  by  the  23rd 
section  of  the  Court  of  Probate  Act,  1857.  By  force 
of  sections  15  &  52  S.  C.  Act,  it  would  appear  to  be 
preserved  to  the  Surrogate  Courts  of  Ontario. 

The  executor  or  administrator  files  his  accounts.  Executor's  ac- 
verified  by  affidavit,  in  the  office  of  the  Registrar  of  <»^^ 
the  Surrogate  Court,  together  with  a  petition  setting 
forth  the  facts  briefly,  and  praying  that  the  accounts 
may  be  examined,  audited,  and  allowed,  and  a  com-  Auditing  and 
pensation  fixed,  or  to  that  eflFect — following  the  Em-  JJ^Jjf  ^' 
guage  of  the  statute  (6). 

An  appointment  is  then  obtained  from  the  judge.  Appointment 
for  examining,  auditing,  and  passing  such  accounts, 
and  fixing  the  compensation  or  allowance  of  the  ex- 
ecutor or  administrator  (R.  S.  0.  c.  107,  s.  41)  (c). 

The  appointment  is  to  be  served  as  the  judge 
directs  upon  persons  interested  in  the  estate. 

An  attendance  by  the  judge  for  purpose  of  audit 
is  provided  for  in  Schedule  "  B,"  8.  C.  Act. 

The  account*  may  show  payment  of  legacies,  or  dis- 
tribution of  residue. 

(For  form  of  Appointment  and  Account  vide  Ap- 
pendix). 

Vouchers  for  disbursements  should  be  produced  and  Vonchen. 
numbered  to  correspond  with  the  items  in  the  account. 

(a)  Coote,  232.  (6)  Vide  ante  p.  152.  (c)  lb. 
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Although  no  order  is  made  finally  discharging  the 
accounting  party  or  his  sureties,  yet  the  passing  of 
the  accounts  as  above  mentioned,  being  a  judicial  pro- 
ceeding under  the  statute  together  with  the  protec- 
tion thrown  about  an  executor  or  administrator  by 
the  Property  and  Trusts  Act  (R.  S.  0.  c.  107,  s.  34), 
upon  his  complying  with  its  provisions,  would  seem 
to  render  his  jiosition  as  secure  as  it  could  be  ma<le 
by  any  such  order  of  Court. 

Notice  to  cre-  In  the  casc  of  Clegg  v.  Rowland  (a),  the  testator 
died  September  1800,  and  in  November  the  executor 
issued  the  notice  (6)  to  the  creditors,  provided  for  in 
the  statute  referred  to,  publishing  it  in  several  news- 
papers, and  on  the  1st  February  following, -having 

Executor  pro-  paid  the  Creditors,  distributed  the  whole  net  residue 
of  the  personal  estate,  paid  such  part  as  was  paya- 
ble to  legatees,  absolutely  to  such  legatees  ;  and 
there  was  no  part  of  the  estate  left  in  his  hands  qua 
executor,  •  It  was  held  that  the  executor  so  distri- 
buting the  assets  after  issuing  the  advertisements, 
and  taking  the  steps  pointed  out  by  the  section  above 
referred  to,  would  have  the  same  protection  as  if  he 
had  administered  the  estate  under  a  decree  of  the 
Court  of  Chancery. 

Guardians.  A  Surrogate  Court  may  also  require  a  guardian  of 

infants  to  account,  in  the  same  manner  as  an  admi- 
nistrator {vide  ante,  p.  68). 

Donatio  mortis  A  donation  mortls  causd  is  not  the  subject  of  a 
grant  of  letters  probate  (c). 

Not  included        Such  a  gift  does  not  vest  in  the  personal  represen- 

m  accoun  .  Native  (rf),  and  need  not  be  included  in  the  executor's 
or  administi*ator  s  accounts  (e), 

(a)  3  L.  R.  Eq.  3G8.  (6)  For  Form  of  Notice,  vuh  Appcmiix, 

(r)  Bums  Ecel.  Law,  vol.  4,  p.  139,  140,  and  cases  cit.  Wms.  on 
Exora.  7th  ed.  781.  i^J)  IK  770. 

(c)  Ddmotte  v.  T»i,ufoj\  1  Itedfield,  X.  Y.  Sunogate  Court  Rep.  417, 
citing  Eng.  and  Am.  caf«eH ;  and  see  ITan/,  2  Kediield,  251.  See  also 
Harrison  v.  Mordiousr,  2  Kerr,  N.  B.  Rep.  '►^10,  and  csLnea  cited. 


PART  rv. 


THE  PRACTICE  OF  THE 


SUBROGATE    COURTS 

IN 

CONTENTIOUS   BUSIKESS. 


CHAPTER  I.— Section  I. 

JURISDICTION  OF  SURROGATE  COURTS  IN  CONTENTIOUS  BUSI- 
NESS. 

By  the  term  "  Contentious  Business  "  is  to  be  Contentious 

Business. 

understood  all  proceedings  in  Surrogate  Courts,  or 
the  Registries  thereof,  not  included  in  S.  C.  Rule  1, 
ante  (a). 

It  includes  *'  Matters  and  Causes  Testamentary," 
comprehending  (by  interpretation  clause,  ante)  all 
matters  and  causes  relating  to  the  grant  or  revoca- 
tion of  Probates  of  Wills  or  Letters  of  Administm- 
tion  (6).    It  also  includes  suits  or  contested  proceed- 

(a)  See  also  E.  C.  P.  Rule  1,  C.  B. ,  post.  As  to  the  Rules  of  the 
EnglUh  Court  of  Probate  prior  to  5th  December,  1859,  frequently  re- 
ferred to  in  this  chapter,  vide  head  note  to  Appendix  A,  p^iL 

(ft)  Vide  anU  p.  16« 
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ing  in  relation  to  the  grant  or  revocation  of  letters 
of  guardianship  (a) ;  and  generally  all  questions, 
causes,  and  suits  in  relation  to  matters  within  the 
jurisdiction  of  those  Courts  (6). 

In  sections  14and  15,  S.C.Act,a7i^6,the  same  gene- 
ral language  is  used  in  defining  the  powers  of  Sur- 
rogate Courts  as  that  used  in  the  Imperial  Statute, 
section  4,  defining  the  jurisdiction  of  the  former 
Court  of  Probate  in  England.  Saving  the  jurisdic- 
tion of  the  Court  of  Chancery  referred  to,  ante  p.  22, 
the  determination  of  the  question  whether  a  given 
paper  constitutes  a  will  of  personalty,  and  whether 
it  be  valid  as  a  testament,  belongs  to  the  Surrogate 
Courts  of  this  Province  (c). 

The  former  Court  of  Probate  (U,  C.)  possessed 
similar  powers  (d). 

It  is  for  a  Court  having  probate  jurisdiction  to 
say  whether  a  paper  propounded  is,  or  is  not,  entitled 
to  probate  before  making  or  refusing  a  grant. 

It  was  said  by  the  Lord  Chancellor,  in  Price  v. 
Dewhurst  (c),  that  the  Court  of  Chancery  "  knows 
nothing  of  a  will  of  personalty,  except  such  as  the 
Ecclesiastical  Court  has  by  Probate  adjudged  to  be 
the  last  will." 

"  In  a  Court  of  Probate,  where  the  onus  probandi 
most  undoubtedly  lies  upon  the   party  propound- 

(a)  AnU  pp.  65-6,  70-1,  131.  (6)  Ante  p.  23. 

(c)  Wilson  V.  WiUon,  24  Gr.  393 ;  see  ftlso  Beatty  ▼.  Haidany  4  App. 
R.  246;  Tucker  v.  Smith,  Suit.  Ct.,  Co.  Ontiario,  1873  ;  Curtis  y. 
MacNahh,  Surr.  Ct.,  Co.  York,  1879;  Irwin  v,  Broden,  Co.  Simcoe, 
1879. 

{d)  Benjamin  Canhy,  Ct  Probate,  U.  C,  1841;  Johnton^  Jack$on 
V.  JohntoUf  ib,,  1845,  and  Abraham  Peterson,  ib,,  1829.  By  22  Vict 
0.  93,  abolishing  the  Court  of  Probate,  U.  C,  all  original  suits  pend- 
in  that  Court  on  Ist  Sept.,  1858,  were  transferred  to  the  Surrogate 
Court,  York  and  Peel. 

(e)  4  MyL  A  Cr.  80 ;  and  see  Chancery  and  Probate  jurisdiction  in 
England  compared.  Flood  on  Wills  of  Personalty,  557,  561,  &  oat. 
cU. 
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ing  the  will,  if  the  coijscience  of  the  judge,  upon 
a  careful  and  accurate  consideration  of  all  the 
evidence  on  both  sides,  is  not  judicially  satisfied  that 
the  paper  in  question  does  contain  the  last  will 
and  testament  of  the  deceased,  it  is  bound  to  pro- 
nounce its  opinion  that  the  instrument  is  not  en- 
titled to  probate  "  (a). 

This  question  involves  ih^fadwm  (^)  of  the  will, 
"  which  means  not  barely  the  signing  or  formal  exe- 
cution, but  also  proof,  in  the  languarge  of  the  condidit 
that  the  testator  well  knew  and  understood  the  con- 
tents thereof , and  did  give,  will,  dispose  and  do  in  all 
things  as  in  the  said  will  is  contained  "  (h). 

A  business  becomes  contentious  when  in  a  pro-  Commence- 

-.  .        .  1         -I  -I  ment  of  con- 

ceeding  an  appearance  has  been  entered  by  any  per-  tentious 
son  in  opposition  to  the  party  proceeding ;  (c)  or  ^^^^^ 
when  in  a  proceeding  a  citation  has  been  extracted 
against  a  party  supposed  to  be  interested  therein ; 
or  when  an  application  for  a  grant  of  probate  or  ad- 
ministration is  made  on  motion,  and  the  right  to 
such  grant  is  opposed. 


Section  II. 

PROBATE  IN  solemn  FORM. 

There  are  two  kinds  of  Probate,  viz..  Probate  in 
Common  Form,  and  Probate  in  Solemn  Form  of  Law. 

(1)  Dnder  the  title  ''Factum  of  the  Will,"  the  learned 
anthoTB  already  referred  to  (d)  consider  the  questions :  **  1st, 
by  what  law  the  validity  of  the  will  is  to  be  determined  :  2nd, 
the  capacity  to  make  a  will ;  and  3rd,  the  nature  and  form  of 
the  will, — ^and  therein  of  the  execution,2reyocation,  and  re- 
Tiyal  of  wills." 

(a)  Baker  v.  A|«,  2  Moo.  P.  C.  317,  319 ;  cit.  in  Wil»(m  v.  WUwn, 
22,Gt.  84. 
(h)  D.  X  B.  33,  referring  to  ZdckaHaa  ▼.  OoOu,  3  PhilL  179. 
(c)  See  ante  p.  79,  and  poet  C.  R.  {d),  D.  &  B.  34. 
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Probate  in  common  form  has  been  treated  of  in 
previous  pages. 

Probate  in  Probate  in  solemn  form  is  in  the  nature  of  a  final 

decree  pronounced  in  open  court  (a).  To  obtain  such 
a  decree  or  order  the  following  are  the  ordinary  requi- 
sites : 

Ordinarj-  Ist.  That  the  executor  of  the  will  to  be  proved, 

requiditea  for  .,.         ,  . 

obtaining  or  failmg  him,  a  residuary  or  other  legatee,  or  a 
soiemn^forni.  P^^'^y  interested  under  the  will,  cite  the  next  of  kin 
and  other  parties  entitled  in  distribution  to  the  per- 
sonal effects  of  the  deceased  in  case  he  should  have 
died  intestate,  or  the  executors  or  parties  interested 
under  a  prior  will,  to  appear  in  the  cause  (Form  No. 
I),  unless  they  shall  by  anticipation  have  become 
parties  to  it,  by  having  entered  a  caveat  against  the 
grant,  and  an  appearance  upon  the  ciiveat  being 
warned. 

When  the  deceased  has  died  without  any  known 
relation,  or  was  a  bastard,  the  Attorney-General  of 
the  Province  is  to  be  cited  (/>). 

tlivl.  That    tiie    executor,  or  residuary  or   other 
logatoc,  or  party  interested  under  the  will,  propound 
tho  will  in  a  declaration     (See  Fonn  No.  VIT). 
Practice.  .Snl.  That  the  court  shall  be  satisfied,   upon  the 

examination  of  one  (c)  or  more  witnesses,  that  the 
will  was  duly  executed,  and  that  it  is  the  will  of  a 
competent  testator. 
Difference  in       Thc  difference  between  the  effect  of  probate  in 
pn>bate  in       common  and  in  solemn  form  is  this  : 
sokmn^orai.       Probate  in  common  form  is  revocable.     An  execu- 
Probate  in      tor  wlio  takes  probate  in  common  form  may  sub- 
revocXie.^*^™  se(pieiitly,  at  the  instance  of  any  party  whose  inter- 
im) Coote  &  Trie.,  3ni  ed.  213. 
(b)  AtUc  p,  220, 

(r)  To  pn)ve  thc  execution  of  a  will  it  is  necesiiary  to  examine  one 
only  of  the  attesting  witnesses.    Bclbin  v.  Skeats,  anU, 
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est  is  adversely  affected  by  the  will,  and  without 
limitation  as  to  time  (a),  be  required  to  bring  in  the 
piobate,  and  be  put  upon  proof  of  the  will  in  solemn 
form  (6). 
Whereas  probate  in  solemn  form  when  once  grant-  Probate  in 

.  .  ,,t  .•  >  IT  •      1       11  solemn  form 

ed  18,  tmh  one  exception,  irrevocable  as  against  all  jreneraiiy  lire- 
persons  who  were  cited  to  see  proceedings,  or  who  ^*^*°^®- 
can  be  proved  to  have  been  privy  to  those  proceed- 
ings (c). 

But  if  a  will  of  subsequent  date  is  afterwards  dls-  Exception. 
covered,   the  probate  of    the  earlier  one,    though 
granted  in  solemn  form,  would  be  revoked. 


Section  III. 


PARTIES. 


1»^.  Parties  who,  as  Plaintiffs,  are  entitled  to  prove 

a  Will  in  Solemn  Form, 

(1)  The  executor  is  the  person  upon  whom  this  who  may  b^ 
duty  primarUy  devolves,  provided  he  is  willing  to  ^^^^ 
act. 

He  may  prove  a  will  in  solemn  form  (1)  by  his 
own  mere  motion,  or  (2)  by  compulsion — at  the  in- 
stance of  a  party  whose  interest  is  adversely  affected 
by  the  will. 

(a)  The  Impl  Statute  of  Limitations  (3  &  4  WilL  4,  c.  27)  does 
not  apply  to  the  granting  or  revocation  of  probates  or  letters  of  ad- 
ministration in  so  far  as  they  relate  to  personal  property.  Nor  does 
the  Statute  of  limitations,  R.  S.  O.  c  61. 

(6)  Bqffman'v,  Norris,  2  PhilL  231,  n. ;  Merr^weather  v.  Turner,  3 
Cnrt,  802,  817  ;  Sarah  Topping,  2  Rob.  620. 

(c)  Newdl  ▼.  WeeU,  2  FhilL  22i;  Bellv,  Armstrong,  1  Add.  372 ; 
Buddifft  V.  Barnes,  2  Sw.  &  Tr.,  486 ;  but  as  to  an  heir  at  law  or 
devisee,  see  S.  C.  Act,  Sec  49.  See  also,  as  to  powers  of  Court  of 
Chancery,  ante  pp.  12,  22. 


,-j!Mi^  .. .'. 
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An  executor  He  may  do  80  of  his  oivn  mere  mjotion  (a).  It  is 
wiifin'soiemn  always  Competent  to  an  executor  to  prove  a  will  in 
own  mere*  solemn  form.  In  many  cases,  as  a  matter  of  prudence, 
motion  j^  is  highly  expedient  that  he  should  do  so.  For  his 

^nvel^enc^e'of  own  protection  this  coursc  would  seem  advisable, 
not  proving  a   whenever  serious  doubts  are  entertained  as  to  the 

Mnll  in  solemn 

form  in  certain  validity  of  the  will,  or  when  there  is  a  risk  or  an 

Cases 

apprehension  of  its  validity  being  at  a  future  time 
contested.  The  force  of  this  observation  will  be  best 
seen  by  an  example. 

An  executor  takes  probate  of  a  will  in  common 
form,  and  pays  a  legacy  under  such  probate;  the 
probate  is  subsequently  called  in,  and  is  revoked  on 
the  gi-ound  of  the  invalidity  of  the  will ;  the  execu- 
tor may  be  required  to  refund  the  legacy  so  paid  in 
error.  He  is  of  courae  entitled  to  call  upon  the  lega- 
tee to  w^hom  he  paid  it  to  recoup  him,  but  supposing 
the  legatee  is  unable  to  do  so,  he  will  then  have  per- 
sonally to  bear  the  loss  (6). 

It  is,  moreover,  very  often  inconvenient  for  an 
executor  at  a  distance  of  time  from  the  death  of  the 
testator,  to  be  put  on  proof  of  a  \vill  in  solemn  form. 
Sir  John  Dodson  on  this  point  says,  "I  know  of 
no  way  in  wliich  executors  can  protect  themselves 
fix)m  that  inconvenience,  except  by  examining  the 
attesting  witnesses  before  taking  probate  "  (c). 

"  But,  by  the  practice  of  the  Court  of  Probate,  to  <« 
prove  a  will  in  solemn  form,  it  Ls  sufficient  to  exa-  — 
mine  oiie  (d)  only  of  the  attesting  witnesses,  unless^^ 
the  court  requires  the  production  of  the  other." 

(a)  D.  &  B.  641,  and  anU,    Sec.  49,  S.  C.  Act,  and  note.    Execn^— ^ 
tors  cannot  cite  legatees  to  propound  a  codicil.  They  may  propounds 
will  and  cite  persons  interested  under  the  codicil;  Benhow  deceased, 
L.  J.  P.  &  M.  171. 

(6)  Vide  ante,  sec.  57,  S.  C.   Act,  and  note  as  to  revocation  of  pro- 
bate, and  acts  done  before  revocation ;  Ooote  &  Tris.,  3rd  ed.,  pi  Slfi. 

(c)  In  the  Goods  of  Sarah  Topping,  ante, 

{d)  Bdbin  v.  Skeatt,  ante. 
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An  executor  may  he  put  on  proof  of  a  will  in  An  executor 
iolem/a  form  (by  compidaion)  at  the  instance  of  any  SSf  of ^wS? 
person  whose  interest  is  adversely  affected  by  the  will.  DycompuiBion. 

To  entitle  a  person  to  put  an  executor  on  proof  of  stance  of  par- 
a  will,  he  must  show  that  he  has  some  interest  in  gome  ^ter^t. 
impugning  the  wiU,  however  small  (a).  Thus  a 
person  in  the  character  of  the  next  of  kin  would 
have  a  right  to  oppose  all  the  testamentary  papei-s 
of  the  deceased,  yet  he  would  not  have  a  right  to 
oppose  one  paper  only  in  which  he  has  no  interest. 

A  possibility  of  interest  is  suiScient  (6)  to  entitle  A  powibUity 

,  ,       *     J  of  interest 

Ami  to  do  SO.  sufficient. 

The  following  are  the  parties  by  whom  an  exe-  The  parties 

.  1  ,  m     n  ^^^     /  \  entitled  to  put 

cutor  viay  be  put  on  proof  of  a  will :  (c)  the  executor  on 

1.  The  widow  and  next  of  kin  of  the  deceased,  and  p"^'  ^'  *^"- 
all  other  persoDS  entitled  in  distribution  to  his  per-  ^i^^of  k?n 
Bonal  estate  in  the  event  of  his  dying  intestate,  or  ^^ 

their  representatives ;  and  in  the  event  of  his  dying 
without  known  relations  or  a  bastard,  the  Attorney- 
General  (c2). 

2.  A  l^atee  named  in  the  will  in  question,  if  his  Legatee  in 
legacy  is  omitted  in  the  probate,  or  his  representa-      * 
live. 

3.  An  executor  or  a  legatee  named  in  a  prior  tes-  Executor  or 
tamentar}''  instrument  of  the  deceased  or  their  repre-  i^y^tha^  wiiL 
sentatives. 

It  is  open  to  any  one  of  these  to  put  the  executor 
on  proof  of  the  will  either  before  or  after  he  has 
taken  probate  in  common  form.  But  the  two  fol- 
lowing can  only  do  so  before  probate  in  common  form 
has  been  granted  (e),  viz.: — 

(a)  Soicomb  v.  ffarriion,  2  Rob.  118. 

(6)  Kipping  V.  ^jA,  1  Rob.  270 ;  4  No.  Ca.  177 ;  Crispin  v.  Doglioni, 
2Sw.&Tr.l7. 
(e)  Coote  &  Trig.,  3rd  ed.  216. 
(ci)  Vide  anU,  p.  220. 
(e)  Dabbi  t.  Chiiman,  1  Phill.  159. 
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Creditor  in  4.  A  creditor  in  possession  of  administration, 

administra-  5.  Aperson  in  possession  of  administration  under 

^^'  .       ^j    section  54,  S.  C.  Act  as  appointee  {a)  of  the  court, 
court.  without  having  a  beneficial  interest  in  the  estate  of 

the  deceased. 
\\Tien  an  exe-       But  an  executor  may  think  lit  to  refuse  to  act.  If, 

cutor  is  bound  .  t        i  .    t  i     .       •  j» 

to  prove  a  will  however,  he  has  taken  probate  m  common  form 
forai.*™'^  upon  being  cited  he  is  bound  to  proceed  to  prove  in 
solemn  form.  So  also  if,  since  the  death  of  testator, 
ho  has  intermeddled  in  the  administration  of  the 
effects  of  the  testator,  i.  e,  done  any  act  in  relation 
to  his  effects,  showing  an  intention  to  accept  the 
executorship,  or  any  act  which  would  make  him 
liable  as  executor  de  son  tort  (b),  it  is  obligatory  upon 
him,  if  required  by  any  of  the  parties  interested,  to 
prove  the  will  in  solemn  form  (c).  When  be  has  not 
so  compromised  himself,  he  is  at  liberty  to  refuse  to 
act  (d). 

If  an  executor  rj^Q  uSUal  COUrse  for  an  executor  who  is  un will- 
decline  to 

prove  a  will  in  ing  to  act,  is  to  rcnoxmco  probate.  Should  he  omit 
the  person  en-  or  decline  to  do  80,  the  person  entitled  to  the  resi- 
^38^(^1^  or  a  ^^®»  ^^  ^  legatee  named  in  the  will,  or  their  repre- 
iegatee,&c.,  aentatives,  may  cite  the  executor,  or  other  parties 
it.  interested.      The  executor,  upon  being  cited,  has 

then  one  of  four  courses  open  to  him  : 

1.  To  appear  and  pray  time  to  consider  whether 

he  will  act  or  not  (e); 

2.  To  appear  and  propound  the  will  himself ; 

3.  To  appear  and  refuse  to  act ; 

4.  To  fail  to  appear  (/). 

When  an  executor  appears  to  the  citation,  and 
propounds  the  will  himself,  he  becomes  only  nomi- 

(a)  Menzies  v.  Pulbrook,  2  Curt.  85L 

(b)  1  WiUiams  on  Ex'ore  (5th  ed.  >,  244. 

{c)  Jackson  v.  Whitehead,  3  PhiU.  677.  (rf)  Ant€,^3afk 

(f)  Williams  on  Ex.  (5th  Ed.),  242. 
(/)  Coote  &  Trie.  3rd  Ed.  217. 
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nally  the  defendant  in  the  suit,  and  will  do  the  acts 
which  ordinaiily  devolve  on  the  plaintiff,  e.  g.  de- 
liver the  declaration,  &c.  (a). 

When  the  executor  upon  being  cited  fails  to  ap-  When  the  dw- 

,       *  ,  •11  80^  entitled  to 

pear,  or  appears  and  refuses  to  act,  the  party  entitled  the  reaidue,  or 
to  the  residue,  or  a  legatee  named  in  the  will,  or  •^^JS  J^^^ 
either  of  their  representatives,  may  propound  the  ^^ 
will  in  loco  ezedUoria  (6). 

iruL  Parties  who  may  be  Defendants  in  a  Suit  of 
proving  a  Will  in  Solemn  Form  of  Law. 

Any  party  whose  interest  may  be  adversely  af-  Parties  who 
fected  by  the  will  may  be  a  defendant ;  and  a  possi-  f^Sants.  * 
bility  of  interest  is  sufficient  to  entitle  a  party  to 
appear  in  this  character  (c).     But  he  must  have  a 
direct  interest  in  the  suit  (cZ). 

Amongst  the  persons  therefore  who  may  appear 
as  defendants  will  be  included  those  who  are  en- 
titled to  put  an  executor  on  proof  of  a  will,  viz : — 

!•  The  widow  and  next  of  kin  of  the  deceased,  Tlie  widow 
and  all  other  persons  entitled  in  distribution  to  his  kin,  ^. 
personal  estate,  in  the  event  of  his  dying  intestate, 
or  their  representatives. 

2.  A  l^atee  named  in  the  will  in  question,  if  his  Lc^^atee  in  the 
l^acy  has  been  omitted  from  the  probate,  or  his 
representative. 

3.  An  executor  or  legatee  named  in  any  other  tes-  An  executor 
tamentary  instrument  of  the  deceased,  whose  inte- any^erwill. 
rest  is  adversely  affected  by  the  will  in  question,  or 

their  representatives. 
When  an  administration  has    been    previously  Creditor  in 

,    J  possession  of 

grantea : —  administra- 

4.  A  creditor  in  possession  of  administration.         **®^* 

{a) Brandrtlh  v.  B,,  2  Sw.  &Tr.  446.     (6)  Coote  &Tr.,ard  Ed.  216. 

(c)  Tui  non  intentt  may  be  objected  at  any  stage  of  the  soit ; 
Wright  V.  Ruiherfwd,  2  Lee,  267. 

(d)  BrotherUm  v.  HtUier,  1  Lee,  699. 

V 
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An  i^pointee       5.  A  pcrson  in  possession  of  administration  under 
^**™^    section    54,  S.  C.  Act,  as  appointee  of  the  court, 
without  having  a  beneficial  interest  in  the  estate  of 
the  deceased. 
The  heir  at  G.  When  the  will  relates  to  real  estate,  the  heir 

at  law,  devisee,  or  other  persons  pretending  an  in- 
terest in  such  real  estate,  are  to  be  made  defend- 
ants (a),  unless  the  court  (6)  shall,  with  reference  to 
the  circumstances  of  the  property  of  the  deceased, 
or  otherwise,  think  fit  to  direct  that  the  cause  may 
proceed  without  their  being  cited  (b). 
The  heir-at-  They  are  made  defendants  by  being  cited  by  either 
belted*  party  to  the  suit,  to  see  proceedings  in  pursuance  of 
an  order  obtained  for  that  purpose  on  motion.  But 
the  Judge,  before  granting  an  order,  must  be  satis- 
fied by  afiidavit  that  the  will  in  question  affects,  or 
purports  to  affect,  the  real  estate  of  the  testator,  and 
he  may  then  make  any  special  directions  as  to  the 
persons  to  be  cited,  which  he  may  think  the  justice 
of  the  case  requires. 
The  heir  at-  The  heir-at-law  and  other  parties  interested  in 
interrene.  the  real  estate  affected  by  the  will,  though  not  cited, 
may  become  parties  (defendants),  and  intervene  with 
leave  of  the  Judge  obtained  by  order  on  summons 
for  their  respective  interests  in  such  real  estate  (c). 

It  was  a  rule  of  the  Prerogative  Court,  that  when 
a  suit  was  pending,  a  party  whose  interest  might  by 
possibility  be  affected  by  the  suit,  should  be  allowed 
to  intervene  to  protect  his  interest.  He  was  called 
an  intervener,  and  by  C.  Rule  4  post,  that  right  was 
continued,  subject  to  the  same  limitations,  and  to 
the  same  rules  with  respect  to  costs  as  theretofore, 
viz.,  as  in  the  Prerogative  Court  (c). 

(a)  Vide,  aec.  49,  &  C.  Aet  and  C.  R.  rule  34,  poH, 
(6)  JBmberlg  v.  TrevaHion,  29  L.  J.  142. 
[c)  Sec.  49,  S.  G.  Act 
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The  distinction  between  an  intervener  and  a  defen-  pirtinoHon 

1      .  .  .,1  .,  ,,.,.■      between  inter- 

dant  properly  bo  called,  would  seem  to  be  thia,  viz.,  venen  >iui 
tliat  an  intervener  is  a  person  who  puts  in  an  appear-  ^ 
ance  in  a  suit  without  being  cited,  and  while  the 
suit  is  pending.  If  he  puts  in  an  appearance  in  an- 
swer to  a  citation  served  upon  him  by  the  plaintiff, 
or  at  the  commencement  of  the  suit,  he  would  be 
called  a  defendant,  and  not  an  intervener, 

It  was  the  practice  of  the  Prerogative  Court  that 
interveners  should  take  the  cause  as  they  found  it 
at  the  time  of  their  intervention ;  hence  they  could, 
of  right,  do  only  what  they  might  have  done,  had 
they  been  parties  in  the  first  instance,  or  had  their 
inter^'ention  occurred  at  an  earlier  stage  of  the  cause; 
therefore  an  intervener  in  a  cause  had  no  right 
when  the  cause  was  formally  concluded  by  the 
publication  of  the  evidence  to  plead  in  the  principal 
cause,  but  the  Court  might  allow  an  intervener  to 
do  BO,  ex  'gratia,  if  the  cause  at  the  time  of  this 
intervention  was  not  actually  and  formally  con- 
cluded (a). 

A  peraon  desirous  of  intervening  has  but  to  enter 
an  appearance  and  give  notice  of  his  appearance  to 
the  parties  litigant  The  proceedings  are  thence- 
forth intituled,  A.  v.  B.,  C.  intervening. 

A  minor  (i.  e.  a  person  above  the  age  of  seven  years  Minon. 
and  under  the  age  of  twcuty-one)  may  elect  a 
guardian  for  the  purpose  of  carrying  on,  defending 
or  intervening  in  a  suit.  An  infant  (i.  «.  a  person 
under  the  age  of  seven  years)  would,  by  the  E.  C.  P. 
practice,hava  a  guardian  assigned  to  him  by  the  judge 
on  affidavit  (b). 

Any  person  who  is  not  worth  £25  (c)  after  pay-  nnut 
ment  of  his  just  debts,  save  and  except  his  wearing  ("***"♦■ 

ia)  Cltmaitt  t.  JUuda,  3  Add.  W.  (i)  See  abo  p.  66,  aiXe. 

(«)  Id  the  Bed.  Court*  th«  limit  ftppean  to  k>*e  been  £S.  Coots, 
EccL  lA«r,SO. 
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apparel,  is  allowed  to  sue  (a)  or  prosecute  (b)  a^suit 
in  forma  pauperis  (c). 

Any  person  desirous  of  prosecuting  a  suit  in  forma 
pawperis  is  to  lay  a  case  before  counsel  and  obtain 
an  opinion  that  he  or  she  has  reasonable  grounds  for 
proceeding  {d), 

"  No  person  shall  be  admitted  to  prosecute  a  suit 
in  forma  pauperis  without  the  order  of  the  judge ; 
and  to  obtain  such  order,  the  case  laid  before  counsel, 
and  his  opinion  thereon^  with  an  affidavit  of  the 
party,  or  of  his  or  her  proctor,  solicitor  or  attorney* 
that  the  said  case  contains  a  full  and  true  statement 
of  all  the  material  facts,  to  the  best  of  his  or  her 
knowledge  and  belief,  and  an  affidavit  by  the  party 
applying  that  he  or  she  is  not  worth  £25,  after  pay- 
ment of  his  or  her  just  debts,  save  and  except  his  or 
her  wearing  apparel,  shall  be  produced  at  the  time 
such  application  is  made. 

Where  a  pauper  omits  to  proceed  to  trial,  pur- 
suant to  notice,  he  or  she  may  be  called  upon  by 
summons  to  show  cause  why  he  or  she  should  not 
pay  costs,  though  he  or  she  has  not  been  dispaupered, 
and  why  all  future  proceedings  should  not  be  stayed 
until  such  costs  are  paid/' 

Although  the  language  used  here  by  Dr.  Tristram,  in  stat- 
ing the  practice  in  suits  in  which  minors  and  infants  are 
parties,  and  in  suits  in  forma  pauperis  is  that  of  the  rules  of 
1862,  (e)  the  same  practice  appears  to  have  been  followed  in  the 
Prerogatiye  Court  in  those  matters ;  except  that  £6,  in- 
stead of  £26,  appears  to  have  been  the  limit  for  paupers  (/  ). 

(a)  Me  Jonet^  1  Hagg,  81. 

(6)  OathreU  v.  Jeffree,  33  L.  J.  P.  &  M.,  178. 

(e)  11  Hen.  VII. ,  c.  12  and  23  Hen.  VIII.,  c.  15.  See  also  Parr 
v.  Montgomery,  22  Gr.  17a 

{d)  As  to  dispauperizing,  see  Lovtkin  v.  Edwardt,  1  PhiU.  183 ;  Lait 
v.  Bailey,  2  Bob.  150. 

(e)  Vide  Coote  k  Tris.  6th  Ed,  454. 

(/)  D.  &B.  633  &cas.cit. 
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Section  IV. 

PBOCEDUBE. 

Of  (he  Commencernent  of  a  Suit. 

A  step  frequently  resorted  to  preliminary  to  com.  C»TMtt. 
mencing  a  suit,  when  a  grant  of  probate  or  adminis- 
tration or  guardianship  has  not  already  passed,  is 
entering  in  the  registry  a  caveat  (a)  against  such 
grant  passing  without  notice  being  given  to  the 
party  who  entered  the  caveat  or  to  his  *  proctor 
or  solicitor.  (Sec.  47,  S.  0.  Act.)  This  caveat 
will  remain  in  force  for  the  space  of  three  months 
(S.  C.  R  19)  and  then  expire,  but  may  be  re- 
newed from  time  to  time,  and  so  long  as  it  re- 
mains in  force,  no  grant  can  pass  without  notice 
being  given  to  the  party  who  lodged  it  or  to  his 
proctor  or  solicitor,  so  as  to  give  him  an  opportunity 
of  appearing  and  opposing  the  grant.  The  giving 
of  this  notice  is  technically  termed  warning  the 
caveat  (6). 


The  Form  of  Caveat  in  Contentioiii  BtudneM,  K  C.  P.,  did  not  let 
forth  the  intereet.    It  wm  m  follows  :— 

OAVXAT  (c). 

In  her  Majesty's  Court  of,  etc. 

Let  nothing  be  done  in  the  goods  of  A.  B.,  late  of 
deceased,  who  died  on  the  day  of  at 

unknown  to  C.  D.,  of  having  intereet  [or  to  E.  F., 

proctor,  solicitor  or  attorney  of  parties  having  interest]. 

Dated  this  day  of  18    • 

(Signed)       C.  D.,  of  [or  E.  F.,  of 

the  proctor,  solicitor  or  attorney  of  parties  having  interest], 

(a)  It  is  said  that  an  act  done  pending  caveat  ifl  void.  (D.  &  B.  6S9). 
(&)  The  warning  of  caveats  is  included  in  the  definition  of  non-oon- 
tcntious  business,  S.  C.  R.  1.    See  also  S.  C.  B.  21  and  22. 
(e)  Coote  k  Trie.  Srd  Ed.  863. 
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Waning  of 
cayefttt. 


{See  further  as  to  Caveats — C.  R.  6, 6,  and  S.  C.  R.> 
18-22,  and  ante  chap.  VIII.  s.  II.) 

The  warning  of  a  cayeat  is  to  state  the  name  and 
interest  of  the  party  on  whose  behalf  the  same  is 
issued ;  and  if  such  person  claims  under  a  will  or 
codicil,  it  is  also  to  state  the  date  of  such  will  or 
codicil,  and  must  be  accompanied  by  an  address 
within  three  miles  of  the  General  Post  Office  (accord- 
ing  to  E.  C.  P.  practice),  at  which  any  notice  re- 
quiring service  may  be  left. 
Appearance.  When  the  caveat  has  been  warned,  the  party  who 
lodged  it  may  enter  an  appearance,  and  upon  his 
having  entered  an  appearance,  the  suit  is  said  to  be 
commenced. 

The  entry  of  an  appearance  to  the  warning  of  a 
caveat  sets  forth  the  interest  in  the  effects  of  the  de- 
ceased testator  or  intestate  of  the  person  on  whose 
behalf  such  appearance  is  entered  (C.  R.  74,  post). 

Upon  an  appearance  being  entered  in  answer  to 
the  warning  of  a  caveat,  the  matter  is  entered  as 
a  cause  in  the  court  book,  and  the  contentious 
business  shall  thereupon  be  held  to  commence,  (C. 
R.  6,  post). 

Another  mode  of  commencing  a  suit  is  by  citation* 
This  mode  will  be  resorted  to  where  an  executor  or 
person  acting  loco  executoris  proposes  to  prove  a 
will  in  solemn  form  of  law,  and  no  caveat  has  been 
entered,  or  a  caveat  has  been  entered  and  no  ap- 
pearance given  to  the  warning  thereof.  The  conten- 
tious business  shall  be  held  to  commence  with  the 
extracting  of  a  citation  in  the  Form  No.  I.,  or  in  some 
similar  form.  (C.  Rule  7  post.)  So,  also,  a  party  inter- 
ested, who  purposes  to  put  an  executor  who  has  taken 
probate  of  a  will  in  common  form,  on  proof  of  the  will 
per  testes,  or  to  call  in  a  grant  of  administration  that 


Citationi. 


When  conten 
lioiiB  bosineM 
oommenoes 
with. 
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the  same  may  be  revoked,  would  commence  his  suit 
by  citation.     (See  Forms,  Nos.  II.  and  III.)  (a) 

No  citation  is  to  issue  under  seal  until  an  affidavit  An  affidavit 
in  verification  of  the  averments  it  contains  has  been  lead  dutioDs. 
filed  in  the  registry.     The  affidavit  should  be  made 
by  the  party,  or  one  of  the  pai*ties,  on  whose  behalf 
it  is  extracted,  and  if  he  is  the  heir-at-law,  it  should 
recite  briefly  the  order  on  motion. 

Before  a  citation  is  signied  by  the  registrar  (6),  Caveat  to  be 

^     ..  .J  .  ^^  ^  ,^.  ^j^    entered  before 

a  caveat  is  entered  against  any  grant  bemg  made  dutloniigned. 

in  respect  of  the  estate  and  effects  of  the  deceased  to 

which  such  citation  relates.      Such  caveat  is  to  be 

renewed  from  time  to  time,  so  as  to  be  kept  in  force 

so  long  as  the  proceedings  arising  from  the  service 

of  the  citation  are  pending.     This  rule  does  not 

apply  to  citations  to  exhibit  an  inventory,  and  to 

render  an  account,  nor  to  citations  to  show  cause 

why  a  bond  should  not  be  assigned  in  order  to  its 

being  enforced  against  the  sureties. 

Citations  to  see  proceedings  may  be  extracted  from  Ciudwuiltoiee 
the  registry  on  the  application  of  any  party  to  the 
cause.    (C.  Rule  16.) 

See  further  as  to  service  of  citations  ante  (b). 
If  the  party  cited  be  abroad  having  an  agent  resi-  Service  on 
dent  in  this  Province,  such  agent  must  be  served  tario  (if  anv) 
with  a  true  copy  of  the  citation.  ^^  p*^  ^*^- 

Of  Personal  Service  of  other  Instruments. 

The  rules  issued,  so  far  as  they  relate  to  the  ser- 
vice of  citations,  are  to  apply  to  the  service  of  all 
other  instruments  requiring  personal  service. 

(a)  Be&ire  a  dtation  can  inne  under  S.  C.  Rule  17,  the  order  of  the 
jndge  is  to  be  taken. 
(6)  Vidt  mUe  Ch.  on  Citations. 
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Of  Appearance  (a). 

The  party  cited,  or  whose  caveat  is  warned, 
should  within  the  time  named  in  the  citation  or  in 
the  warning,  enter  an  appearance  in  the  registry  in 
a  book  provided  for  the  purpose.  ♦  ♦  *  The 
entry  must  set  forth  the  interest  which  the  person 
on  whose  behalf  it  is  entered  has  in  the  estate  and 
effects  of  the  deceased.     (C.  R.  74,  post) 

The  entry  and  the  appearance  of  a  party  is  also 
accompanied  by  the  address  of  the  party  entering  it 
or  his  attorney.  (C.  R.  10,  post,  and  S.  C.  R.  23  ante  (ft). 

Of  Proceedings  in  default  of  Appearance. 

In  case  the  party  cited  does  not  appear  within  the 
time  limited  in  the  citation,  the  cause  proceeds 
by  default.    (C.  R.  12,  post) 

It  will  then  be  lawful  for  the  plaintiff  to  pix)ceed  in 
default  on  filing  in  the  registry  an  affidavit  of  per- 
sonal  service  of  the  citation  and  of  non-appearance, 
together  with  the  citation,  or  where  personal  service 
has  not  been  duly  effected  the  order  of  the  judge, 
founded  on  an  affidavit,  and  giving  leave  to  proceed, 
must  have  been  obtained.     (C.  R.  8,  post) 

(a)  Any  person  seryed  with  a  subpopna  to  bring  in  a  testamentary 
paper  was,  under  the  £.  C.  P.  Rules  of  1862,  at  liberty  to  enter  an 
appearance  on  payment  of  the  usual  fees,  if  he  thought  fit  to  do  so. 
Ck>ote  k  Tr.,  5th  Ed.,  pp.  191,  404. 

(6)  A  corporation  aggregate  appears  by  a  syndic  appointed  under 
its  common  seal  (D.  &  B.  7\i,' Black  v.  Hodgson,  5  No.  Ca.  167.)  By 
entering  an  absolute  appearance  the  defendant  admits  the  jorisdiotion 
of  the  Court  (Bond  v.  Bond,  2  Sw.  &  Tr.  93),  and  waives  any  irre- 
gularity in  the  citation,  or  in  the  copy,  or  in  the  service  of  Jt  (T>.  ft  B. 
715,  and  cases  cited);  but  not  a  nullity  {Aekedey  y.  Partimon,  3  If. 
k  8.  411.) 
.  Upon  an  appearance  under  protest  the  jurisdiction  of  the  oourt 

xma^rmoteKL  C-^''*'*^  ^*  Coates,!  Add.  345,  n.),  or  the  capacity  of  the  pl^nt!fT  to  me 
may  be  put  in  issue ;  in  the  same  way  the  validity  of  the  citatioii  or 
of  tiie  service  may  be  objected  to,  and  it  may  be  shewn  that  drcnm- 
stances  whiph  do  not  amount  to  a  legal  bar  to  the  suit  render  it  un- 
conscientious that  it  should  be  prosecuted  in  the  particular 
(D.&B.716.) 
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In  case  the  citation  has  been  advertised,  the  news- 
paper containing  the  advertisement,  together  with 
the  citation  and  affidavit  of  non-appearance,  must  be 
filed  in  the  registry  (a). 

The  plaintiff  should  then  file  his  declaration  in  the 
registry  within  eight  days  (by  E.  C.  P.  practice)  from 
the  last  day  allowed  in  the  citation  for  the  appearance 
of  the  defendant.     (C.  R.  16  post) 

At  the  time  of  filing  his  declaration,  he  should  tile  ScripU. 
therewith  an  affidavit  of  scripts.     (0.  R.  19,  post,) 

An  application  must  be  made  on  motion  to  the 
judge  for  his  direction  as  to  the  mode  of  hearing  the 
cause.    (C.  R.  23,  post.) 

There  being  no  defendant,  and  therefore  no  issuci 
the  cause  will  be  directed  to  be  heard  before  the 
court  without  the  assistance  of  a  jury. 

A  record,  in  Form  No.  xv.,  or  as  near  thereto  as  can 
be,  shall  be  deposited  in  the  registry.  (C.  R.  28,  post.) 

Should  the  court  at  the  hearing  be  satisfied,  upon  Deoi«e. 
the  examination  of  one  or  more  witnesses,  that  the 
wiU  was  duly  executed,  and  that  there  is  nothing  to 
show  that  it  was  not  the  free  act  of  a  competent  Probate  in 
testator,  it  will  decree  probate  of  the  instrument  in  ^        ^"^ 
solemn  form. 

But  the  party  cited  may  enter  an  appearance  at  any  Appeannoe 
time  before  a  proceeding  has  been  taken  in  default,  •^^^^^ 
or  afterwards  by  leave  of  the  judge  (1).      ♦     ♦     ♦ 

(1)  In  the  Pl^rogatiye  Court  proceedings  in  default  were 
■aid  to  be  in  poenam  eawhAmadeR,  A  party  in  pcBtutm  was,  as 
in  Chanoery,  allowed  to  appear  at  any  time  before  sentence 
upon  the  same  terms  as  an  intervener  :  that  is,  he  took  the 
proceedings  as  he  found  them  at  the  time  of  his  appearance. 
A  plaintiff  may  reasonably  ask  that  terms  of  this  character  Ttimi. 
should  be  imposed  upon  a  defendant,  who,  after  default,  seeks 
leave  to  enter  an  appesrance  (D.  &  B.  767). 

(a)  In  the  Sturogate  Courts,  instead  of  filing  the  newspapers,  the 
advertisement  Is  clipped  out,  and  the  publication  verified  by  affidavit, 
the  advertisement  being  annexed. 
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Of  Affidavits  of  Scripts  after  an  entry  of  Appear- 
ance. 

When  any  pencil  writing  appears  on  a  will,  script, 
or  other  document  filed  in  the  registry,  a  fac-simile 
copy  of  the  will,  script,  or  other  doqument^  or  of  the 
pages  or  sheets  thereof,  containing  the  pencil  writ- 
ing, is  filed  with  those  portions  written  in  red  ink 
which  appear  in  pencil  in  the  original.  Such  copy 
must  be  examined  in  the  registry  (a). 

When  necessary,  the  party  propoanding  testamentary 
papers  was  ordered  to  furnish  particulars  of  the  papers  to 
which  the  declaration  was  intended  to  apply  (6). 

Of  Filing  and  Delivery  of  Declaration, 

The  party  propounding  the  alleged  last  will  and 
testament  of  the  deceased  is  in  all  cases  the  proper 
party  to  deliver  the  declaration  (a).  In  ordinary 
cases  it  belongs  to  the  plaintiff  to  deliver  the  decla- 
ration, but  in  certain  cases,  e,  gr.,  in  suits  for  the  re- 
vocation of  probate,  it  is  the  duty  of  the  defendant 
to  do  so  (c). 

The  declaration  is  to  be  delivered  to  the  opposite 
party,  and  a  copy  thereof  filed  in  the  registry  on  one 
and  the  same  day,  and  within  one  month  from  the 
entry  of  appearance  by  the  defendant ;  but  the  party 
whose  duty  it  is  to  bring  in  the  declaration  shall 
not  be  compelled  to  deliver  it,  or  to  file  a  copy  there- 
of, until  the  expiration  of  eight  days  after  the  other 
party  has  filed  his  affidavit  as  to  scripts.  (C.  R.  14, 
15&61,po80. 

Of  Filing  and  Delivery  of  Pleas, 

In  ordinary  cases  it  belongs  to  the  defendant  to 

(a)  Coote  ft  Tr.,  5th  Ed.  253-4,  &  C.  R  potL 

(b)  Manh  V.  Corrp,  3  Sw.  &  Tr.  460  (1860). 

(c)  See  C.  R.  14, 15,  75,  pott. 
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deliver  the  plea,  but  in  certain  cases,  e,g,,  in  suits  for 
the  revocation  of  probate,  it  belongs  to  the  plaintiff. 

A  party  desirous  of  pleading  must  deliver  his 
plea  to  the  other  party  within  eight  days  after  the 
service  of  the  declaration,  and  file  a  copy  thereof  in 
the  registry  on  one  and  the  same  day,  otherwise  he 
will  not  be  admitted  to  plead  except  with  the  per- 
mission of  the  judge,    *    *    *    (C.  R  17,  post). 

The  pleas  to  be  filed  depend  on  the  circum-  pieai. 
stances  of  each  case.  There  are  various  pleas,  e.  g.^ 
denying  that  the  will  is  the  will  of  the  deceased ; 
denying  the  due  execution  of  the  will ;  denying  the 
testaqientary  capacity  of  the  deceased,  or  alleging 
that  the  making  of  the  will  was  procured  by  imdue 
influence  or  by  the  fraud  (a)  of  some  person  or  per- 
sons named. 

Of  Filmg  and  Delivery  of  Demurrers,  Beplicatioiis 

and  further  Pleadings. 

Either  of  the  parties  may,  within  eight  days  of  the 
service  upon  him  of  the  last  previous  pleading,  give 
in  a  replication,  rejoinder,  surrejoinder,  rebutter,  or 
demurrer,  as  he  may  be  advised.  The  form  of  the 
declaration  and  plea  will,  it  is  presumed,  be  a  suffi- 
cient guide  as  to  the  form  of  any  further  pleadings 
— (Coote  &  Tr.,  5th  Ed.  257,  456.) 

Of  obtaining  Leave  for  further  Time  to  Declare  or 

Plead,  ^c,  (6). 

If  a  party  in  any  cause  fail  to  deliver,  or  file 
a  copy  of  the  declaration,  plea  or  other  pleading 
within  the  time  specified  in  these  rules,  or  within 
such  extended  time  as  may  have  been  allowed,  the 
party  to  whom  such  declaration,  plea  or  other  plead- 

(a)  Vide  infra,  Pleading.  (6)  See  C.  B.  62  potL 
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ing  ought  to  have  been  delivered  shall  not  be  bound 
to  receive  it,  and  the  copy  of  such  declaration,  plea  or 
other  pleading  shall  not  be  filed,  unless  by  direction 
of  the  judge,  obtained  on  summons.  The  expense  of 
every  application  for  such  direction  or  order  shall 
fall  on  the  party  who  has  caused  the  delay,  unless 
the  judge  or  registrars  shall  otherwise  direct — (C 
R.  37,  post). 
Powerof  judge     But  the  judge  in  every  case  in  which  a  time  is  fixed 

to  extend  tune ,       , ,  t      ^T    ,t  X  •  ,  * 

for  delivering  by  the  rules  for  the  performance  of  any  act  has  power 
P  n«B,  c.  ^  extend  the  same  to  such  time,  and  with  such 
qualifications  and  restrictions,  and  on  such  terms,  as 
to  him  may  seem  fit  (a).  In  order  to  prevent  the 
time  limited  for  bringing  in  the  declarations,  pleas 
and  other  pleadings,  from  expiring  before  application 
can  be  made  to  the  judge  for  an  extension  thereof, 
a  registrar  of  the  English  Court  of  Probate  might. 
upon  reasonable  cause  being  shown,  extend  the  time 
for  bringing  in  such  declaration,  plea  or  other  plead- 
ing or  proceeding,  provided  that  such  time  shall  in 
no  case  be  extended  beyond  the  day  upon  which  the 
judge  shall  next  sit  in  open  Court  or  in  Chambers (6). 

Of  Amendment  of  Pleadings  before  TriaL 

Amendmcnta.  If  the  plaintiff  or  defendant  is  advised  that  the  de- 
claration, or  plea,  or  subsequent  pleading,  does  not 
disclose  sufficient  to  enable  him  to  proceed  to  trial 
in  safety,  he  should  apply  to  the  Court  upon  motioa 
for  leave  to  amend  his  pleading  (o). 

If  the  application  is  vexatious,  the  Court  will  re- 
fuse it,  but  where  it  is  made  with  bona  fides  the 
Court  will  grant  it,  subject  to  such  terms  as  it  may 
approve  (d). 

(a)  C.  R.  62iMf<.  (6)  C.  B.  SSjMfC 

<<!)  C.  Rnlei,  20  and  21,  poti. 

<<f)  Wart  v.  Olaxtm,  1  Sw.  &  Tr.  251. 
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Bat  if  the  alteration  or  amendment  required  be 
merely  verbal,  or  in  the  nature  of  a  clerical  error,  it 
may  be  made  by  order  upon  summons. 

Where  a  party  has  obtained,  on  summons  by  con- 
sent, leave  for  further  time  to  plead,  he  is  taken  to 
have  waived  all  technical  objections  to  the  form  of 
the  plea  which  has  been  filed  by  the  opposite  party 
(a). 

When  a  pleading  had  been  ordered  to  be  altered 
or  amended,  the  time  for  filing  the  next  pleading 
commenced  from  the  time  of  the  order  having  been 
complied  with  (b). 

As  to  Amendment  at  the  Trial. 

On  an  application  for'  leave  to  amend  at  the  trial, 
the  inclination  of  the  Court  will  be  to  grant  such 
application,  rather  than  shut  out  any  defence  which 
might  be  raised  Thus,  in  Todd  v.  Sumpnon  (c),  in 
wldch  the  plaintiff  in  their  declaration  had  , 
proponnded  a  will  in  solemn  form,  and  the 
defendants  in  their  plea  alleged,  first,  that  the 
will  was  not  the  will  of  the  deceased ;  secondly, 
that  it  had  not  been  duly  executed  according  to  the 
Wills'  Act ;  and  thirdly,  that,  at  the  time  of  its  exe- 
eation,  the  deceased  was  not  of  sound  mind,  counsel 
foor  the  defendants  during  the  trial  applied  for  leave 
to  amend  their  pleas  by  adding  a  fourth  plea,  viz., 
that  the  making  of  the  said  will  was  procured  by 
the  undue  influence  of  Todd  (the  plaintiff)  and 
others  acting  with  her.  Sir  C.  Cresswell  said :  that 
"  he  was  disposed  to  allow  the  amendment,  so  as  to 
caiable  the  defendants  to  raise  every  possible  de- 
fence ;  but  that  if  he  allowed  this  plea  to  be  put  on  ^^  *®™"- 

(a)  Coote  4th  Ed.  242. 
(6)  CooteftTr.,  4t]iEd.,p.  242. 

(c)  1  Sw.  ft  Tr.  269  (1859) ;  and  see  abo  WhUe  t.  WkiU,  2  Sw.  & 
Tr.  504  (1862) ;  Wart  v.  CUuOon,  anU. 
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the  record,  he  should  only  do  so  subject  to  a  reheat- 
ing, if  required  by  the  plainti£&,  and  that  be  would 
then  discharge  the  jury,  so  as  to  give  the  plaintiffit 
time  to  prepare  a  defence  against  this  new  plea;  and 
for  this  indulgence  asked  on  their  part  the  defend- 
ants must  pay  all  the  expenses  of  the  postponement 
of  the  trial "  (a). 

Section  V. 

PLEADING. 

Where  two  If  one  party  propound  a  will  in  his  declaration, 

poondedL  ^"^  &iid  the  Other  party  in  his  plea  allege  the  existence 
of  another  will,  each  party  may,  with  and  subject  to 
the  permission  of  the  judge,  adduce  proof  at  the  trial 
or  hearing  of  the  cause  of  the  validity  of  the  will 
upon  which  he  relies  (C.  R.  18,  post). 
Notice  by  de-      In  all  cascs  the  party  opposing  a  will  may,  with 
croes^xjmiina;  his  plea,  give  noticc  to  the  party  setting  up  the  will 
^^^  ^*'     that  he  merely  insists  upon  the  will  being  proved  in 
solenm  form  of  law,  and  only  intends  to  cross-exam- 
ine the  witnesses  produced  in  support  of  the  will, 
and  he  shall  thereupon  be  at  liberty  to  do  so,  and 
shall  be  subject  to  the  same  liabilities  in  respect  of 
costs  as  he  would  have  been  under  similar  circum- 
stances according  to  the  practice  of  the  Prerogative 
Court  (C.  R.  76,  post). 

The  form  of  pleading,  adopted  in  the  English 
Court  of  Probate,  was  similar  to  that  in  the  Com- 
mon Law  Courts  (6). 
IrrelevMicy.  Where  pleadings  contain  irrelevant  matter,  appli- 
cation should  be  made  in  Chambers  to  have  it  struck 
out  (c). 

(a)  See  A.  J.  Act  R.  S.  O.  c.  49,  8.  8,  m  to  generml  powen  of 
Amendment  (6)  Leake  v.  Sunt,  30  L.  J.  (P.  &  M.)  39  (1860). 

(c)  FarUr  v.  Farter,  27  L.  J.  (P.  &  M.)  103  ;  Jtotlotkam  v.  iL,  2 
Sw.  k  Tr.  121. 
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That  which  assisted  the  Court  to  arrive  at  a  true 
ooDclusion  in  relation  to  a  testator's  mental  capa- 
city was  not  considered  irrelevant  when  pleaded ;  as 
where  a  widow  in  opposition  to  a  will  sets  up  hab- 
itual intoxication  and  weakened  capacity  and  cus- 
tody, she  may  also  plead  insane  dislike  on  the  part 
of  her  husband,  to  accoxmt  for  their  living  apart, 
though  the  delusion  may  not  be  sufficient  per  ae  to 
invalidate  the  will  (a). 

A  defendant  can  only  set  up  another  will  in  his  immateruJ 
plea  to  the  one  propounded,  under  a  special  rule  (6).  ^  **^ 

The  plaintiff  propounded  a  will,  dated  3rd  March, 
1862 ;  the  defendant  pleaded, — ^first,  undue  execu- 
tion; secondly,  that  subsequently  to  the  alleged  exe- 
cution of  the  said  will,  the  testator  duly  executed  a 
will  on  29th  March,  1864  ;  thirdly,  that  the  will 
propounded,  howsoever  executed,  was  duly  revoked 
by,  and  by  virtue  of,  the  will  of  29th  March,  1864 ;  . 
fourthly,  that  the  will  of  29th  March,  1864,  was  sub- 
sequently to  its  execution,  destroyed  by  the  deceased, 
with  the  intention  of  revoking  the  same.  Objections 
being  taken  to  these  pleas  the  Court  held  the  second 
and  fourth  pleas  bad,  as  neither  showed  that  the 
will  propounded  was  not  entitled  to  probate;  that  the 
pleadings  should  be  amended  by  inserting  the  word 
^  and  '*  between  the  second  and  third  pleas,  so  as  to 
make  them  form  one  plea;  the  words,  "howsoever 
executed"  being  struck  out  of  the  third  plea  (c). 

A  will  being  propounded  by  executors  the  defen-  Materiality. 
dants  pleaded — (1)  undue  execution ;  (2)  that  on  the 
date  of  the  will  the  deceased  was  not  of  sound  mind, 
etc;  and  (8)  ignorance  and  non-approval  of  the  con- 
tents^ (d)  with  particulars  as  to  this  plea  and  notice 

(a)  i20a|f  y.  Caweher,  1  Hagg.  75. 

(6)  PfnoeUr.  FoweU,  36  L.  J.  P.  &  M.  5  (1866).  (c)  lb. 

(<f)  See  also  BvUin  v.  Barry,  1  Curt  614,  and  2  Moo.  P.  C.  480; 
and  Hattikw  ▼.  Skbie,  36  L.  J.  P.  &  M.  18. 
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that  he  merely  insisted  upon  the  will  being  proved 
in  solemn  form  of  law,  and  that  if  both  attesting 
witnesses  were  produced  by  plaintiffs  in  support 
thereof,  he  only  intended  to  cross-examine  them.  A 
motion  to  strike  out  the  third  plea,  or  the  notice 
was  rejected  with  costs,  as  knowledge  and  approval 
of  the  contents  of  a  will  are  part  of  the  burden  of 
proof  assumed  by  the  person  who  propounds  it  (a). 
Referring  to  authorities  in  the  Prerogative  Court 
and  also  to  Sutton  v.  Sadler,  ante. 
Intereit  caiue.  In  an  interest  cause,  instituted  by  the  Queen  s 
Proctor,  who  alleged  that  the  deceased  died  a  widow, 
without  lawful  issue,  intestate  and  illegitimate;  the 
defendant,  who  claimed  as  nephew,  pleaded  that 
deceased  was  not  illegitimate ;  that  she  was  the 
legitimate  child  of  S.  W.  and  Mary,  his  wife ;  that 
S.  W.  and  Mary,  his  wife,  had  one  other  lawful  child^ 
of  whom  the  defendant  was  the  lawful  child.  Held, 
that  the  plea  was  sufficient,  and  that  it  was  n^t 
necessary  that  the  time  and  place  of  the  birth  of  the 
deceased's  parents  should  be  alleged  (6). 
ParUcularity,  A  plea  to  a  declaration,  propounding  a  will  of  A» 
■nfficient.        ^^^  stating  only  that  it  "  was  after  the  execution 

thereof,  revoked  by  another  will  duly  executed  by 
the  said  A,"  is  bad  on  demurrer,  on  the  ground  that 
a  will  relied  upon  as  revoking  a  former  will,  should 
be  pleaded  with  the  same  circumstantiality  as  to  the 
time  when  made,  and  its  due  execution,  as  if  it  had 
been  propounded;  and  that  the  plea  need  not  set 
out  the  will  to  show  their  inconsistency  (c). 

When  a  will,  which  has  been  destroyed,  is  pro- 
pounded, it  is  not  necessary  to  set  out  its  contents 
or  the  circumstances  of  its  destruction,  but  its  date 

(a)  Clean  v.  Clearer  1  P.  &  D.  655. 

(6)  Queen'i  Proc.  v.  Willianu,  31  L.  J.  P.  &  M.  90 ;   lee,  ftlMV 
QueerCi  Proc,  v.  Wallis,  lb,  97. 
(c)  Leake  v.  Hurst,  anpra. 


CONTENTIOUS   BUSINESS. — PLEADING.  353 

must,  if  possible,  be  declared.  The  declaration 
should  state  all  particulars  within  the  knowledge  of 
the  'pBxtj,  so  as  to  enable  the.  defendant  to  plead 
specifically  to  some  particular  will  (a). 

Where  it  is  intended  to  invalidate  a  will  on  the  Fraud. 
ground  of  fraud,  or  of  circumstances,  tantamount  to 
a  charge  of  fraud,  there  should  be  a  plea  on  the 
record,  alleging  that  the  execution  of  the  will  has 
been  obtained  by  fraud ;  a  plea  of  undue  influence 
is  insufficient  to  let  in  a  charge  of  fraud  against  the 
party  propounding  the  will  Here  an  amendment 
was  permitted,  subject  to  an  adjournment  and  costs, 
and  the  charge  was  withdrawn  (6). 

A  plea  of  undue  influence,  or  other  influence,  ex-  Undue 
ercised  over  a  testator,  as  intimidation,  duress,  or      "®'*<^®- 
improper  control,  is  bad  unless  it  contain  the  name 
of  some  person  who  exercised  such  undue  influ-  Vagueness. 
ence  (c). 

To  a  declaration,  propounding  a  will,  the  defen- 
dant pleaded — (1)  that  at  the  time  of  the  pretended 
execution  of  the  will,  the  deceased  was  incapable  of 
executing  it;  (2)  that  the  will  was  prepared  and 
made  by  A.,  and  that  the  deceased  had  not  given  A. 
directions  to  prepare  or  make  it.  Held,  on  demurrer, 
that  both  pleas  were  bad  ((2). 

Under  a  plea  that  a  paper  propounded  "  is  not  the  "  Not  the  will 
will  of  the  deceased,"  evidence  of  undue  execution  bad  ^"am- 
or incapacity,  is  not  admissible ;  the  meaning  of  this  ^*^**y- 
plea  is,  that  the  deceased  did  not  execute  the  paper 
intending  that  it  should  operate  as  his  will.    An 
issue  being  joined  on  this  plea,  the  verdict  might  be 

(a)  OknY.  Bwrgeu,  3  Sw.  k  Tr.  43. 
(6)  WMUy.  White,  2  Sw.  &  Tr.  604. 

(c)  Harrit  y.  Bradbury,  30  L.  J.  P.  H.  &  A.  168 ;  Wat  v.  West, 
34 1^  J.  P.  &  M.  146. 

(cQ  MiddUkunt  v.  Jo4nKm,  30  L.  J.  P.  M.f&  A.  14 ;  and  lee  Hat- 
V.  Sto&ie,  35  L.  J.  P.  &  M.  18. 
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Omiesion  of 
material  fact. 


General  plea, 
where  allowed. 


Interest. 


Want  of 
interest. 

Admission  of 
interest. 


for  the  defendant,  and  yet  be  no  answer  to  the  de- 
claration (a). 

Where  the  executors  of  a  will  having  called  in 
the  probate  of  a  will  of  prior  date,  propounded  in  a 
declaration  the  later  will,  it  is  not  competent  to 
them  to  aUege  in  their  declaration  that  the  probate 
of  the  earlier  will  was  surreptitiously  obtained,  or 
that  the  earlier  will  ought  to  be  pronoxmced  null 
and  invalid  (&). 

A  declaration,  omitting  to  state  that  the  will  of 
a  foreigner,  depending  on  due  execution  according 
to  the  law  of  domicil,  therein  propounded  was  valid 
according  to  the  law  of  his  domicU,  was  held  bad  on 
demurrer,  leave  being  given  to  amend  on  payment 
of  the  cost  of  the  demurrer  (c). 

In  Brown  v.  Thomas  (d), where  the  question  was  as 
to  the  revocation  (under  the  Wills  Act)  of  a  will  by 
subsequent  marriage,it  was  held  that  the  party  might 
plead  the  marriage  generally,  in  order  to  obtain  the 
answer  of  the  opposite  party  as  to  the  fact,  it  being 
peculiarly  within  her  knowledge. 

A  party  in  possession  of  administration  is  not 
bound  to  propound  his  interest  till  the  party  calling 
it  in  question  has  established  his  own  (e). 

Want  of  interest  might  be  objected  at  any  time  in 
a  cause,  especially  before  issue  joined  (/). 

An  admission  of  interest  in  the  party  opposing  a 
will  by  the  party  propounding  it,  may  not  be  re- 
tracted (gr). 

Of  the  Delivery  of  the  Issue]. — See  C.  Rule  22,  post^ 

■  (a)  Cunliffe  y.  Cross,  32  L.  J.  P.  A  M.  68 ;  and  see  Owen  t.  Davit^ 
3  Sw.  k  Tr.  588,  and  33  L.  J.  P.  M.  &  A.  201. 

{h)  Bosbotham  v.  £.,  iuffr€u 

(c)  /«A«nmxK2v.  CA«e^am,31Ii.  J.  P.M.  ftA.99;  2  Sw.  4k  Tr.  607. 

{d)  1  Spink,  29.  (e)  Hibben  v.  CaUembav,  1  Phill.  166. 

(/)  WrigfU  v.  Sutherford,  2  Lee,  266. 

iSf)  Panchard  y.  Weger,  1  Phill.  212  ;  Inkion  y.  Jeevts,  32  L.  J.  P. 
M.  &  A.  69. 
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Section  VI. 
trial  and  other  proceedings. 

Of  Motion  for  tJte  Directions  of  the  Court  as  to  the 
Mode  of  Trial.]    See  Rules  23  and  24  (1857)  post. 

Of  the  Mode  of  Trial.]— See  Rule  25  (1857)  post 

QuestioDB  of  law  will  be  directed  to  be  tried  before 
the  Court  without  the  assistance  of  a  jury.  Questions 
of  iBct  may  be  directed  to  be  tried  either  before  the 
Court  itself  without  the  assistance  of  a  jury,  or  to 
be  tried  by  a  jury.  Where  issues  of  law  and  fact  J^?^'  ^^ 
are  raised  on  the  pleadings,  the  Court  has  power  to 
direct  the  issues  of  fact  to  be  tried  by  a  jury,  reserv- 
ing the  issues  of  law  to  be  tried  by  itself  alone  (a). 

An  heir-at-law,  who  is  party  to  the  cause,  upon 
making  application  to  the  Court  for  that  purpose, 
has  a  right  to  have  questions  of  fact  tried  by  a  jury. 

In  other  eases  it  is  within  the  discretion  of  the 
Court  to  direct  questions  of  fact  to  be  tried  with  or 
without  a  jury  (6).  But  where  the  issues  raised  are 
testamentary  capacity,  undue  influence,  or  fraud,  it 
is  the  practice  of  the  Court  on  application  made  by 
either  party  to  grant  a  jury.  And  where  any  of  the 
parties  to  a  suit,  other  than  the  heir-at-law,  apply 
for  a  jury,  and  the  Court  refuse  one,  such  refusal  is, 
with  the  leave  of  the  Court,  subject  to  an  appeal. 
(Sec  31  S.  C.  Act.) 

The  Court  of  Probate,  however,  imless  reason 
were  shown  on  affidavit  (c)  to  the  contrary,  was  held 
to  be  the  Court  in  whicli  the  cause  ought  to  be  tried. 
The  power  of  the  Judge  to  direct  an  issue  is  dis- 
cretionary, and  to  be  exercised  only  where  it  would 
be  a  discreet  exercise  of  such  power  (d). 

{a)  Oriipin  y.  DoglUmi,  1  Sw.  k  Tr.  493.      (6)  Sec.  18,  S.  C.  Act. 
(e)  Bramdrdk  r,  B.  2  Sw.  &  Tr;  44fi.  &  Goo.  &  Tr.  3id  Ed.  228. 
{di  Cooper  r.  ifoM,  1  Sw.  &  Tr.  143.     The  Court  hu  refused  to 
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Of  the  Record.]— Vide  C.  Rule  26,  post. 
lame.  If  the  cause  be  directed  to  be  tried  by  a  jury,  the 

questions  at  issue  between  the  parties  are  tp  be  pre- 
pared by  the  party  declaring  from  the  record,  and 
settled  by  the  Judge  in  Chambers.  A  form  is  given, 
No.  XY.,  and  a  copy  of  such  questions  so  settled  is 
to  be  served  on  all  the  other  parties  to  the  cause. 

After  the  questions  have  been  so  settled,  any 
party  in  the  cause  shall  be  at  liberty  to  apply  to  the 
Judge  on  summons  to  alter  or  amend  the  same,  and 
his  decision  shall  be  final  and  binding  on  the  parties. 

Where  the  Judge  directs  an  issue,  the  plaintiff 
should  prepare  the  issue,  and  submit  it  to  the  defen- 
dant. 

Of  setting  the  Cause  down  for  Tried.] — Vide  C. 
R  27  post. 

Setting  down  Demurrers, 

Demurrers  are  set  down  for  hearing  in  the  same 

manner  as  causes,  and  will  come  on  in  their  turn 

with  other  causes  to  be  heard  by  the  Judge  without 

a  jury.     (C.  Rule  56.) 

Power  to  ex-        Of  the  Power  of  the  Court  to  sunwion  a  Jury.] 

nesses,  — See  sccs.  18  &  19  S.  C.  Act,  ante. 

Of  the  Powers  of  the  Court  to  examine  and  enforce 
onierB.  *^  °"^  ^^  Attendance  of  Witnesses  and  tlie  Production  of 
Deeds,  &c. 

See  sees.  21  &  22  S.  C.  Act,  and  Skipper  v.  Bodkin,  8  W. 
K.  589,  and  2  Sw.  &  Tr.  1.   The  Ck>urt  may  enforce  its  orden 

direct  an  issue  where  the  cause  had  excited  considerable  disouMioii 
and  feeling  in  the  county  where  it  was  proposed  to  be  tried  {lb) ; 
also  where  there  was  a  probability  of  the  cause  being  made  a  remanet 
at  the  ensuing  assizes.  And  where,  upon  the  motion  of  the  defen- 
dant, an  issue  was  directed  to  be  tried  at  the  summer  aanses  to  be 
holden  at  Norwich  in  1868,  and  through  the  defendanVa  default  it 
did  not  come  on  for  trial,  the  Court,  upon  application  made  by  the 
plaintiff  (the  defendant  opposing),  directed  the  cause  to  be  tried  in 
the  Court  of  Probate.    {Eding  v.  JHxan)  (a). 

(a)  Vide  Coote,  4th  ed.  246;  anU  p.  27.  '^ 
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by  process  of  contempt  and  by  sequestration.  See  Daniell's 
Cb.  Ptac,  ob.  xziv.,  ss.  6  &  7.  ;  Smitb's  Ob.  Prac  112  (6tb 
•d.) ;  BayUy  ▼.  Bayley,  20  L.  J.  72 ;  Baker  ▼.  Baker,  2  Sw. 
&  Tr.  390.  A  married  woman  may  be  attacbed  for  non-com- 
pliance witb  any  order  of  Court,  excepting  an  order  for  pay- 
ment of  coats,  wbere  sbe  bas  no  separate  estate :  Harris  v. 
Bradbwry,  2  Sw.  &  Tr.  469. 


Of  Orders  by  ihe  Jvdge  for  the  Production  of  any  Ord«r  to  pro- 

.      »      ^    ,  -•      oi  duce  any  ill- 

it  por- 
tobe 


\Ai«w  anv 

Papers  purporting  to  he  Testa/menta/ry,] — See  sec.  strament 
22  S.  C.  Act,  and  C.  R  31  post,  and  pp.  29, 116,  arUe,  ^J^SS^. 


Of  Subpoena  to  WitTiesses,] — See  C.  Rule  29  post 

Of  Notice  to  ad/mit  Document] — See  C.  Rule  30 
poet. 

Of  the  Time  for  Trial]— See  C.  R  56,  post. 

Of  the  Trial.]— See  C.  R.  32.  post  Where  an 
executor  propounds  a  will  in  solemn  form,  and 
there  are  several  defendants  whose  case  on  the  plead- 
ings is  substantially  the  same,  the  Court  will  hear 
counsel  only  for  one  defendant  (a). 

Of  Evidence.] — As  to  the  rules  of  evidence.  Vide 
sec.  27,  S.  C.  Act  ante. 

Of  the  Mode  of  taking  Evidence  in  Contentious 
Matters?^— Vide  sec  24  S.  C.  Act. 

Of  theJRequisites  forAjffidavits,FormaZities,  Jkc] — 
These  are  the  same  as  in  affidavits  in  common  form 
businesa 

Of  CommissioTis  or  Orders  for  Examination  of 
Witnesses  Abroad,  or  who  are  unable  to  attend.}— 
Where  a  witness  in  any  matter  is  out  of  the  juris- 
diction of  the  Court,  or  where  by  reason  of  bis  ill- 
ness or  otherwise  the  Court  shall  not  think  fit  to 
enforce  the  attendance  of  the  witness  in  open  Court, 
it  shall  be  lawful  for  the  Court  to  order  a  commission 
to  issue  for  the  examination  of  such  witness  on  oath 
upon  interrogation  or  otherwise  before  any  officer  of 

(a)  Palmer  r.  McLean,  1  Sw.  &  Tr.  149. 
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the  said  Court,  or  other  person  to  be  named  in  such 
order  for  the  purpose  (a). 

Service  of  Order.] — A  copy  of  the  order  is  served 
on  the  opposite  attorney.  The  order  itself  should 
be  delivered  to  the  examiner. 

Of  the  Juriadicticm  of  the  Court  on  Trials  before 
a  Jury.] — See  sees.  18  and  19  S.  C.  Act. 

Compromise,] — When  a  compromise  has  been  ef- 
fected, it  is  most  convenient  to  recite  the  terms  of 
the  compromise  in  the  decree  (6). 

Of  the  Entry  on  the  Record  of  the  Finding  of  the 
Jury,  or  of  the  Decision  of  the  Judge,] — See  C  R. 
33,  post 

Applications  for  New  Trials  in  causes  tried  be- 
fore a  Jury.] — See  sec.  15  S.  C.  A.,  ante ;  and  see 
C.  R.  36  post,  and  Young  v.  Dendy,  36  L.  J.  (P.  M. 

&  A.)  43. 

Applications  for  rehearing  a  Cause  tried  be- 
fore the  Judge  without  a  Jury.] — See  C.  R.  36, 
post,  and  Sugden  v.  Lord  St.  Leonards,  Infra. 

Appeals]. — See  sec  31,  S.  C.  Act,  &  ante,  p.  84. 

Of  the  Decree  whilst  the  Appeal  is  pending.] — Par- 
ties might  proceed '  to  carry  into  effect  the  deci- 
sion of  the  Court  of  Probate,  notwithstanding  any 
notice  of  appeal,  or  for  application  for  leave  to 
appeal,  unless  the  judge  should  otherwise  order ;  and 
the  judge  might  order  the  execution  of  his  decree  or 
order  to  be  suspended,  upon  such  terms  as  he  saw 
fit.     (Rule.  C.  R.  50  &  51,  post.) 

Of  Administration  pendente  Lite.] — Vide  ante  sec. 
61  S.  C.  Act,  and  p.  263. 

Of  Accowatsof  Administrators  pending  Suit^ — 
By  Rule  96  E.  C.  P.  of  1862,  every  administrator 

(a)  See  25  S.  C.  Act,  and  see  sec  26  as  to  powers  of  Court  for  en- 
fordng  ezanunations. 
(6)  Harvey  v.  AUm,  1  Sw.  &  Tr.  151. 
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pendente  lite  was  required  to  exhibit  an  inventory, 
and  render  an  account  of  the  property  of  the  de- 
ceased which  came  to  his  hands,  and  the  accounts  of 
•every  such  administrator  were  referred  to  the  Regis- 
trars for  investigation  and  report,  before  the  same 
were  allowed  by  the  Court  unless  the  judge  should 
otherwise  direct. 

See  alio  Ch.  on  "  InTeiitory  and  Aooount,"  and  BeaUy  v.  HcMan, 

Of  the  grarUing  of  Frobate  in  Common  Form  afi&v 

the  Termination  of  Suit 

When  the  Court  has  pronounced  for  the  validity 
of  the  will,  the  executor  may  take  probate  of  it  in 
common  form.  He  will  be  required  to  make  the  or- 
dinary afBdavits  as  to  the  due  performance  of  his 
office^  &c.,  and  the  amount  of  property. 


Section  VII. 
OF  interest  causes. 

Interest  causes  are  administration  suits  in  which 
the  right  of  a  person  applying  for  a  gnmt  of  admin- 
ifltration  is  contested,  either  on  the  groxmd  of  his 
having  no  interest,  or  that  his  interest  does  not  en- 
title  him  to  the  grant,  or  that  for  some  cause  he  is 
incapacitated  from  receiving  the  grant,  or  is  an  un- 
desirable person  to  receive  it  (a). 

In  interest  causes  in  the  E.  C.  Probate,  as  in  the 
Prerogative  Court,  each  party  was  at  liberty  to  deny 
the  interest  of  the  other ;  and  in  such  cases  both 
parties  might,  with  and  subject  to  the  permission  of 
the  judge,  adduce  proof  on  one  and  the  same  trial  of 
their  interest  respectively.    (Rule  42, 1867,  post) 

(a)  The  next  of  kin  may  contest  administration  with  the  widow. 
Aikini<m  ▼•  Lady  Ann  Barnard  ante. 


u^r^  t 
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intarett  In  interest  causes  the  pleading  of  eadi  party  must 

show  on  the  face  of  it  that  no  other  person  exists 
having  an  interest  superior  to  that  of  the  claimant. 
(Rule  43,  1857,  post.)  For  example,  that  the  de- 
ceased died  a  widower,  without  child,  parent,  bro- 
ther, or  sister,  uncle  or  aunt,  nephew  or  niece,  lea^'ing 
the  claimant,  the  lawful  cousin  german,  and  one  of 
his  next  of  kin  (a).  Greater  particularity  than  this  is 
not  required,  except  when  the  Crown  claims  admin- 
istration on  the  ground  that  the  deceased  was  Ulegi- 
timate. 

To  narrow  the  issue,  and  so  to  save  expense,  the 
parties  should  set  forth  in  their  pleadings  the  pedi- 
gree they  intend  to  rely  upon  in  support  of  their  re- 
spective interests.  And  where  both  cases  are  dis- 
dosed  on  the  pleadings,  it  is  advisable  that  each 
party  should  admit  so  much  of  the  other's  case  (the 
whole  if  he  may)  consistently  with  and  without  pre- 
judice to  his  own  case ;  since  such  a  course  will  often 
save  expense,  and  the  sooner  enable  the  court  to  ar- 
rive at  the  justice  of  the  case  (6). 

A  plea  of  legitimacy  in  answer  to  a  declaration  of 
bastardy  should  set  out  the  steps  of  the  pedigree, 
showing  that  the  deceased  and  daimantwere  descend- 
ed from  a  common  ancestor,  but  it  is  not  requisite  that 
the  time  or  place  of  marriage,  or  the  name  of  the 
wife,  or  the  date  of  the  birth  of  any  of  the  parties 
in  the  pedigree  should  be  stated  (c). 

It  was  the  practice  in  the  Prerogative  Court  for 
the  parties  to  propound  their  respective  interests  in 
allegations ;  these  allegations  were  exchanged  (for  a 
party  had  no  right  to  see  the  adverse  plea  till  he  had 
set  out  his  own  pedigree  ((2),  and  they  then  proceeded 

(a)  Dyke  y.  WiJIianu,  2  Sw.  k  Tr.  465,  andvufe  infra, 

(b)  Lawrence  v.  Maud,  1  Add.  S34. 

(c)  Rutherford  y.  Maule,  4  Hagg.  238. 
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pari  pas8W,  even  where  the  alleged  next  of  kin  were 
in  different  d^rees  of  relationship.  But  where  an 
administration  had  been  fairly  and  regularly  taken, 
the  administrator  in  such  case  was  not  bound  even 
to  propoimd  (a)  his  interest  till  that  of  the  party 
questioning  it  had  first  been  both  propoxmded  and 
proved  (6). 

The  rules  already  given  with  regard  to  pleadings, 
&C  in  treating  of  the  procedure  in  a  suit  proving  a 
will  in  solemn  form,  are  generally  applicable  to  in- 
terest causes. 

Where  the  Crown  is  concerned,  and  it  is  declared  where  the 
on  its  behalf  that  the  deceased  was  a  bastard,  a  per-  cSmL    ^'^' 
son  who  claims  to  be  an  ascendant  or  collateral 
relative  is   bound  to  set  forth  his  pedigree;    but  pedigree  to  he 
it  is  sufficient  to  aver  that  B  was  the  legitimate  "*  ^^^^ 
child   of  A   and  his    lawful    wife,  without  stat- 
ing the    time  or  place   of  the    marriage  or    the 
name  of  the  wife,  or  the  date  of  the  birth  of  B.  (c). 
The  following  is  the  form  of  the  plea  in  Dyke  v. 
Williams,  which,  on  motion,  and  on  looking  at  the 
Forms  of  Declaration  and  Flea  in  an  interest  cause, 
given  among  the  forms  of  1857,  for  contentious 
business,  was  held  to  be  sufficient : — (d) 

1.  That  Mary  E.,  &o.,  wai  not  a  bastard. 

2.  That  the  said  Mary  £.  was  the  legitimate  child  of  Sam- 
uel Williams  and  Mary,  his  wife. 

3.  That  the  last  mentioned  Samuel  Williams  and  Mary, 
his  wife,  had  issue  one  other  lawful  child  only,  namely  :  Sam- 
uel Williams  who  died  in  the  lifetime  of  the  said  Mary  E.,  to 

wity  on  the day  of ,  leaving  him  surviving  the  said 

Samnel  Williams  the  defendant,  Elizabeth  Gotz,  wife  of 

Gkyiz,  Abraham  Williams  and  Joseph  Williams,  his  natural 
and  lawful  and  only  children  and  only  next  of  kin. 

(a)  HMen  v.  Oaimherff,  1  Lee,  658 ;  Dabb$y,  Chaiman,  IFhilL  155. 

(b)  ThoMOM  y.  Maud,  1  Add.  482. 

(e)  J>9he  V.  WUUama,  mspra.   And  vide  p.  220-1,  anU, 
(cO  P^rSir  C.  CrenweU  inthat  case ;  See  also  2  Sw.  &  Tr.  469;  EUne 
y.  I>e Cotta»  IPMUL 173;  DaJtbi  v.  Oftimon,  tiipra,  and D.  &B.  727, 


I 
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The  Attomey-Geneiul  has  no  privilege  in  the 
matters  mentioned  that  is  not  common  to  eveiy 
suitor ;  and  a  pleading  which  would  be  a  sufBcient 
answer  to  the  declaration  of.  any  other  suitor  will 
be  a  sufficient  answer  to  his  (a). 
Kale  aB  to  In  interest  causes  costs  generally  follow,  where 

'^'°**^  the  person  whose  interest  has  been  denied  succeeds 

in  establishing  it,  almost  of  course  without  some 
special  ground  of  exception  to  the  rule  (6). 


Section  VIII. 

SUITS  FOR  REVOCATION  OF  GRANTS  (c). 

Suits  for  the  revocation  of  a  probate  or  of  an  ad- 
ministration with  the  will  annexed  are  suits  where- 
in the  executor  or  person  who  has  obtained  probate 
or  letters  of  administration  with  the  will  annexed  in 
common  form  is  put  upon  proof  of  the  same  in 
solemn  form.  They  are  substantially  suits  for  prov- 
ing wills  in  solemn  form. 

So  also  suits  for  the  revocation  of  letters  of  ad- 
ministration simply  are  substantially  interest  causes. 

The  only  difference  between  suits  for  revocation 
of  probates  and  letters  of  administration,  and  suits 
for  obtaining  probate  in  solemn  form,  and  interest 
causes,  is  in  the  form  of  the  commencement  of  the 
suit. 

The  party  calling  in  the  probate  or  letters  of  ad- 
ministration, and  who  is  nominally  the  plaintiff  in 
the  suit,  commences  proceedings  by  citing  the  party 
who  obtained  the  grant  to  bring  the  probate  or  let- 
ters of  administration  into  the  registry  within  a  cer- 

(a)  Ibid.  (6)  Nwihtg  y.  Cock,  2  Add.  291 

(c)  Soe  Sees.  14  h  56,  S.  C.  Act,  and  Ch.  on  Etvocatkm,  ftc.  «ife, 
jmd  CooteA  Tria.  5th  Ed.  p.  290. 
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tain  time.  The  party  cited  (who  becomes  nominally 
the  defendant  in  the  suit)  should,  after  he  has 
brought  in  the  grant,  and  within  one  month  after  he 
has  entered  an  appearance,  file  a  declaration  pro- 
pounding the  will  (where  the  grant  was  of  a  probate 
of  a  will  or  of  letters  of  administration  with  the  will 
annexed),  or  propounding  his  interest,  as  in  an  in- 
terest cause,  where  the  grant  was  one  of  letters  of 
administration  simply. 

The  party  proceeding  for  a  revocation  of  the  grant 
should  file  a  plea  in  answer  thereto,  and  the  cause 
will  proceed  according  to  the  rules  already  laid  down 
for  suits  proving  wills  in  solemn  form  and  interest 
causes. 


Section  IX. 

SUIT  FOB  INVENTORY  AND  ACCOUNT  (a). 

The  suit  for  an  inventory  and  account,  and  pro-  Inventorj  and 
oeedings  by  act  on  petition,  in  use  before  the  estab-  *^^^  • 
lishment  of  the  Court  of  Probate  in  England,  were 
retained  by  that  Court  with  scarcely  any  variation  (6). 

By  the  tenor  of  his  oath,  every  executor  and  ad- 
ministrator engages  to  exhibit  an  inventory,  and 
render  an  account  of  his  administration  whenever 
required  by  law  so  to  do ;  and  one  of  the  conditions 
of  the  administration  bond  is  that  the  administrator 
shall  make,  or  cause  to  be  made,  a  true  and  perfect 
inventory,  and  the  same  so  made  shall  exhibit,  or 
canBe  to  be  exhibited,  into  the  registry  from  whence 
the  grant  was  made,  whenever  required  by  law  so  to 
do,  of  all  and  singular  the  personal  estate  and  effects 
of  the  deceased,  which  have  or  shall  come  into  his 

(0)  And  see  ch.  cm  InTentory  and  aoconnt,  ante. 
(6)  D.  &K  12,  603,  778.     See  also  ch.  ix.  anU,  and  Williama  on 
Ez'qn.  eth  Bd.  pp.  119,  1901. 
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hands,  possession  or  knowledge,  or  into  the  hands  or 
possession  of  any  other  person  or  persons  for  him  ; 
and  further,  shall  make  or  cause  to  be  made  a  true 
and  just  account  of  his  administration  whenever 
required  by  law  so  to  do.  It  is  a  matter  of  duty^ 
therefore,  for  an  executor  or  administrator  to  deliver 
an  inventory  and  accoimt  when  properly  called  upon 
for  that  purpose ;  and  it  is  always  most  prudent  for 
him  to  do  so  before  a  final  settlement,  in  order  to 
exonerate  himself  from  all  liabilities  (a).  The  obli- 
gation extends  not  only  to  executors  and  general 
administrators,  but  also  to  persons  to  whom  limited 
grants  have  been  made  (6), — during  minority  (c),  dur- 
ing absence  (d),  and  upon  a  reasonable  presumption 
being  raised  that  any  part  of  the  effects  of  the  first 
testator  have  travelled  into  their  hands, — to  the 
representatives  of  a  deceased  executor  or  adminis- 
trator (e). 

Section  X. 

SUITS  RESPECTING  GUARDIANSHIP  OF  INFANTS. 

When  a  caveat  is  lodged  against  the  grant  of  let- 
ters of  guardianship,  the  practice  in  respect  to  it  is, 
to  conform  as  nearly  as  may  be  to  the  practice  in 
the  case  of  caveats  against  the  grant  of  adminis- 
tration (Gdn.  Rule,  4) ;  and  generally  the  practice 
and  procedure,  except  where  otherwise  provided  by 
rules,  or  orders  under  the  S.  C.  Act,  is  to  conform,  as 
nearly  as  the  circumstances  of  the  case  will  admit,  to 
the  practice  and  procedure  prescribed  by  the  Act  (/). 

(a)  Kennp  v.  Jackton,  1  Hagg.  105. 

(6)  BrotherUm  v.  HiUier,  2  Lee,  131. 

(c)  Taylor  v.  Newton^  1  Lee,  16. 

(cQ  BaUey  v.  BritUme,  7  N.  C.  387 ;  2  Rob.  146. 

(e)  BUchie  v.  Bee$,  1  Add.  144. 

(0  Vide  Ch.  on  Gkiaidians,  anU,  and  D.  k  B.  662. 
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Section  XI. 

MOTIONS  (a). 

In  contentions  business  the  question  at  issue  may 
be  brought  before  the  Court  for  its  decision,  either 
on  motion  or  by  petition,  as  well  as  by  the  more 
formal  proceeding  of  a  regular  suit. 

Motions  are  often  made  ex  parte.  Ex  paru 

The  opinion  of  the  Court  in  reference  to  the  grant-  ™*^^**'"- 
ingof  probate,  administration,  or  guardianship,  is 
constantly  taken  upon  motions  made  ex  parte, 
without  a  citation  being  extracted  and  served  upon, 
or  an  appearance  entered  or  opposition  made  by 
parties  interested. 

The  matter  then  comes  under  the  class  of  non- 
contentious  business. 

But  contentious  business  may  be,  and  frequently 
is,  brought  before  the  Court  on  motion. 

1.  When  a  party  making  a  motion  gives  notice  of  MotioM  in 

...  ..  .,  ,  ,  contentious 

it  to  a  person  mterested,  and  such  person  opposes  bosinefls. 
the  motion. 

2.  When  a  motion  is  made  and  a  party  interested 
in  it,  though  he  has  not  had  notice  of  it,  appears  in 
opposition  to  it. 

3.  When  it  is  necessary  to  take  the  opinion  or 
directions  of  the  Court  in  reference  to  any  step  or 
matter  interlocutory  arising  in  a  suit. 

The  following  are  the  regulations  to  be  observed 
according  to  the  E.  C.  P.  practice  in  bringing  a  mo- 
tion before  the  Court : — 

There  should  be  lodged  in  the  registry  before  two 
o'clock  p.m.,  on  the  fourth  day  before  the  motion  is 
is  to  be  heard,  exclusive  of  Sundayi 

(a)  Coot6&  Tru.  5th  Ed.  284. 


.» .< 


366  SURROOATE  COUBTS. 

1.  A  motion  paper  containing  a  short  outline  of 
the  principal  facts  upon  which  the  motion  is 
grounded,  and  concluding  with  the  terms  in  which 
the  motion  is  to  be  made. 

This  statement  should  comprise  no  facts  which 
are  not  supported  by  affidavit. 

2.  An  affidavit  or  affidavits  of  the  facts  to  be 
brought  under  the  notice  of  the  Court  in  support  of 
the  motion. 

If  an  appearance  has  been  entered  by  the  defend- 
ants, or  if  a  party  interested,  with  or  without  notice 
of  the  intended  application,  has  intimated  his  inten- 
tion of  opposing  it,  notice  of  the  time  and  form  of 
the  motion,  with  copies  of  the  affidavits  filed  in  sup- 
port of  it,  should  be  delivered  to  him.  It  is  compe- 
tent to  him,  either  before  or  after  their  delivery,  to 
file  counter-affidavits.  If  copies  of  the  affidavits 
have  not  been  delivered  to  him,  or  not  delivered  to 
to  him  in  time  to  enable  him  to  prepare  counter- 
affidavits  in  answer  to  them,  the  Court  will,  on  his 
application,  when  the  motion  is  called,  adjourn  it  in 
order  to  give  him  time  to  file  counter-affidavits. 


Section  XII. 


OF   PROCEEDINGS   BY   PETITION. 


Petition.  Contentious  business  may  in  some  cases  be  brought 

before  the  court  by  petition. 

This  is  a  summary  mode  of  proceeding,  and  was 
resorted  to  in  the  Prerogative  Court  for  the  adjudi- 
cation of  any  incidental  subject,  which  might  arise 
during  or  after  the  progress  of  the  suit,  such  as  the 
taxation  of  costs  between  party  and  party ;  or  on  a 
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preliminary  matter,  such  as  a  question  of  domicil ; 
or  on  an  appearance  under  protest  to  the  jurisdic- 
tion of  the  Court  (a). 

It  was  not,  however,  resorted  to  in  the  Preroga- 
tive Court,  except  with  the  consent  of  both  parties 
to  the  suit.  It  was  always  competent  to  either 
party  to  insist  upon  the  question  raised  being  heard 
by  plea  and  proof. 

Qwstions  to  be  Heard  on  Petition, 

By  C.  R.  45  post,  any  question  arising  in  a  cause, 
and  not  being  one  of  interest,  domicil  or  other  mat- 
ter usually  brought  before  the  Court  by  declaration 
and  plea  may  be  brought  before  the  Court  by  peti- 
tion. 

This  mode  of  proceeding  is  veiy  simple,  and  con- 
sists  of  short  statements  of  the  cases  respectively  re- 
lied on  by  the  contending  parties,  supporte4  by  affi- 
davits. 

A  case  may  be  brought  before  the  Court  by  peti- 
tion at  the  instance  of  the  plaintiff  or  the  defendant 
(6). 

For  other  steps  in  proceeding  by  petition,  vide  C. 
Bules,  45  to  48  post 

A  form  of  petition  is  given  No.  28. 

The  deponent  in  every  affidavit,  on  the  applica-  ationonaffida^ 
tion  of  the  opposite  party,  is  subject  to  be  cross-ex- 
amined by  or  on  behalf  of  such  party  in  open  Court, 
iuid  after  such  cross-examination  to  be  re-examined 
by  or  on  behalf  of  the  party  by  whom  such  affidavit 
was  filed  (c). 

After  the  time  for  filing  the  affidavits  and  other 

(a)  See  3  Bum's  EocL  Law,  202. 

(&)  See  C.  Role,  €2paiL  (c)  S.  C.  Act,  sec  24. 
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proofs  has  expired,  the  petitioner  is  to  set  down 

the  petition  for  hearing  in  the  same  manner  as  a 

pause. 

Of  SwrnTYumses. 

As  to  summonses,  vide  C.  R,  65  to  73  post 

Abatement.   • 

Abatement.  (Jpon  the  death  of  either  party  to  the  suit  a  sug- 
gestion must  be  entered  on  the  record,  or  in  the 
pleadings,  if  before  the  record  is  made  up,  and  the 
suit  revived  and  carried  on  in  the  name  of  the 
legal  personal  representative  of  the  deceased  party^ 

(a). 

Stay  of  Proceedings. 

The  Court  suspended  proceedings  as  to  the  valid- 
ity  of  a  will  until  it  should  be  pronounced  valid  or 
invalid  by  the  law  of  France,  the  deceased  having 
been  at  the  time  of  his  death  a  domiciled  subject 
of  that  coimtry  (6). 

Proodea. 

A  proxy  is  the  warrant  of  the  practitioner  which 
confers  upon  him  authority  to  represent  his  client 
in  the  suit.  They  were  required  by  the  practice  of 
the  Prerogative  Court,  and  there  would  seem  to  be 
no  room  for  doubt  that  it  is  competent  to  the  judge 
to  call  for  the  exhibition  of  a  proxy  whenever  the 
course  of  justice  may  require  it.     It  was  essential 

(a)  Stainet  v.  Stewart,  31  L.  J.  P.  M.  &  A.  10 ;  2  Sw.  k  TV. 
326,  and  Jones  v.  Jones,  36  L.  J.  P.  k  M.  43.  And  see  A.  J.  Act, 
R.  S.  O.,  c.  49,  B.  9,  as  to  power  of  judge  in  case  of  the  decease  of 
parties  interested  in  suits,  Ac.  And  see  D.  &  B.  610.,  and  2  Lee  369; 
Harrison's  C.  L.  P.  Act,  3rd  Ed.  189,  &  cas.  dt  A  R.  S.  O.  p.  65^ 

(6)  DeBonneval  v.  DeBonneval,  1  Curt.  856 ;  see  also  Bare  r.  ifa- 
smith,  2  Add.  35,  and  Bremer  v.  Fremain,  1  Deane  k  Sw.  192. 
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only  to  secare  the  adverse  party  and  to  protect  the 
proctor.  No  form  was  prescribed ;  but  it  was  usu- 
ally a  written  paper,  signed  and  sealed  and  attested 
by  two  witnesses.  It  was  suflBicient,  however,  if  the 
party,  or  some  other  in  his  name,  offered  to  the 
judge  a  letter  or  other  writing  by  which  it  appeared 
whom  he  had  chosen  for  his  proctor.  The  author- 
ity ceased  upon  the  delivery  of  a  final  sentence  (a). 


Section  XIII. 
COSTS  in  contentious  business,  and  principles  on 

WHICH  allowed. 

Costs  are  in  the  discretion  of  the  Court,  and  not 
matter  of  strict  law.  This  expression,  however, 
must  not  be  understood  to  mean  that  it  is  in  the 
power  of  the  judge  to  give  or  withhold  costs  as  he 
pleases ;  but  that  they  are  in  his  legal  discretion, 
adhering  to  general  rules  and  former  precedents. 
In  fact,  the  award  of  costs  is  but  practice  (6). 

Certajn  general  principles  governing  the  question 
of  costs,  and  the  liability  of  persons  to  costs,  in  con- 
tentious proceedings,  which  had  prevailed  in  the 
Eodeaiastical  Courts,  were  continued  in  the  English 
Court  of  Probate  under  the  Act  of  1857,  and  Gener- 
al Rules  2,  3,  and  4,  (C.  B.)  post  q.  v. 

The  principles  embraced  in  those  rules,  relate 
to:— 

(1)  Executors,  or  other  parties,  proving  wills  in 
solemn  form  of  law. 

(2)  Compulsory  proceedings  at   the  instance  of 

(a)  D.  k  B.,  e26-9,  and  noiM.  (6)  76.  801,  &  cm.  dt 
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next  of  kin  and  others  for  proof  of  wills  in  solemn 
form. 

(3)  Interveners. 

lotervention.  Inierveniion  is  the  voluntary  interposition  of  any  person  in 
a  suit  depending  between  others,  with  a  view  to  the  protec- 
tion of  his  own  interest.  A  person  cited  to  see  prooeedingi 
is  not  bound  to  appear  ;  if  he  do  so,  therefore,  though  in 
form  a  party,  in  substance  he  is  an  intervener  (a). 

If  a  person  be  aware  pf  the  pendency  of  a  suit,  it  is  not 
only  his  right,  but  his  duty  to  intervene,  if  he  mean  not  to 
abide  by  the  decision  (6). 

An  execator  An  executor  who  proves  a  will  in  solemn  form, 
msokmn  whether  he  has  done  so  of  his  own  motion,  or  has 
Sedtotake hie  ^^^  P^^  ^^  proof  of  the  will  by  parties  interested, 
co«t8  out  of     is  entitled  to  have  his  costs  out  of  the  estate.     It  is 

the  estate. 

unnecessary  for  him  to  make  any  application  to  the 
Court  for  them  :  indeed  it  is  not  advisable  for  him 
to  do  so ;  he  has  a  right  to  take  them  out  of  the 
estate  without  an  order  of  the  Court.  This  right 
would  seem  to  flow  as  a  consequence  from  the  an- 
cient rule,  that  all  the  expenses  incidental  to  proving 
a  will  are  a  charge  upon  the  estate  of  the  testator, 
and  that  the  party  who  takes  probate  is  entitled  to 
recoup  himself  out  of  the  estate  for  the  costs  he  may 
have  incurred  in  obtaining  such  probate  (c). 
Legatee  on  A  residuary  or  other  legatee  who  propounds  a 

&TO?emn*form  ^^^^  ^  solcmn  form  loco  executovis,  and  obtains  a 
entitled  to       decree  in  favour  of  such  will,  is  entitled  to  have  his 

ooeto  out  of  /  T\       -Tk         t       1 

the  estate.  costs  also  out  of  the  estate  (a).  But  he  has  not, 
like  an  executor,  an  ex  off  do  right  to  take  them, 
unless  he  becomes  administrator  cum  testamento 
annexo.  For  when  the  Court  pronounces  for  a  will 
propounded  by  an  executor,  the  executor  will  take 

(a)  D.  k  6.  616.  •&)  NewM  v..  Weeki,  2  PhiU.  224. 

(c)  Coote  k  Tristram,  4th  Ed,  262. 

{d)  Waiiamt  v.  Ooude,  1  Hagg.610,  Thome  v.  Booie^  2.  Curt  831 ; 
SuUon  V.  Drax,  2  PhilL  323,  &  Crou  v.  C.  33  L.  J.  P.  Jb  M.  39. 
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probate  of  it  and  be  put  in  possession  of  the  fund, 
out  of  which  he  may  recoup  himself  for  the  expenses 
he  has  incurred  in  the  suit.  Whereas  when  the 
Court  pronounces  for  a  will  propounded  by  a  legatee, 
it  does  not  follow  of  necessity  that  it  will  decree 
letters  of  administration  with  the  will  anuexed  to 
«uch  legatee. 

Application  should  be  made  upon  the  Court  pro- 
nouncing for  the  validity  of  the  will,  that  the  de- 
cree may  include  an  order  for  the  costs  of  the  legatee 
to  be  paid  out  of  the  estate  (a). 

A  nude  executor,  who,  without  reasonable  ground  Nudeexe- 
propouuds  a  testamentary  paper,  is  liable  for  costs ;  ^  '' 
an  executor,  if  he  has  any  doubt  as  to  the  validity 
of  a  testamentary  paper,  should  before  propounding  Security  to 
it,  take  security  for  his  costs  from  the  persons  inter- 
ested (6). 

When  an  executrix  propounded  for  proof  in  solemn  Negligence  of 
form  a  will  which  had  been  lost  through  her  negli-  fJSng  wm, 
gence,  and  substantially  succeeded  in  the  suit,  it  was  ESS'^^cort* 
held  that  as  the  litigation  was  rendered  necessary  by  ^^^en. 
her  negligence,  the  costs  of  the  next  of  kin  should 
be  paid  by  her,  and  not  out  of  the  estate  ;  and  that 
as  she  would  have  had  a  right  if  the  will  had  not 
been  lost  to  prove  it  in  solemn  form,  she  ought  to  be 
allowed  out  of  the  estate  such  costs  as  she  would 
have  incurred  in  so  proving  it  (c). 

In  Mitckdl  V.  Gard  (rf),  on  motion  by  an  unsuc-  GenenaKules. 
cesaful  opponent  of  a  will  to  have  his  costs  allowed 
out  of  the  estate,  the  Court  (Sir  J.  P.  Wilde)  laid 
down   the  two  following  important  rules   for  its 
future  guidance : — 

Firstly,  **  If  the  cause  of  litigation  takes  its  origin 
in  the  fault  of  the  testator  or  those  interested  in  the 

M  Coote  k  Trie.,  4th  Ed.  264. 

(ft)  BmuKU  y.  Manie^  36  L.  J.  P.  &  M.  124. 

<c)  JVurif  T.  ihitii,  36  U  J.  P.  Jb  M.  12&.    (cQ  8Sw.&  !>.  :;78. 
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residue  (a),  tlie  costs  may  properly  be  paid  out  of 
the  estate '"  (6). 

Secondly,  "  If  there  be  sufficient  and  reasonable 
ground,  looking  to  the  knowledge  and  means  of 
knowledge  of  the  opposiug  party,  to  question  either 
the  execution  of  the  will  or  the  capacity  of  the 
testator,  or  to  put  forward  a  charge  of  undue  in- 
fluence  or  fraud,  the  losing  party  may  properly 
be  relieved  from  the  costs  of    his  successful  op* 
ponent "  (c). 
Testator  the        Sir  James  Hannen,  in  a  recent  case,  says :  *'  It  ap- 
tion.  °      ^*'  pears  to  me  that  an  executor  is  prima  fdcie  justified 
in  propounding  a  will.    *     ♦   I  think  the  question  of 
the  testator's  capacity  was  a  very  grave  one  and  he 
could  not  be  expected  to  take  on  himself  the  responsi- 
sibility  of  leaving  it  undetermined.     *     *     The  de- 
cision of  the  question  of  costs  must  depend  on  the  in- 
finitely varying  circumstances  of  each  case ;  and  the 
conclusion  I  have  arrived  at  brings  this  case  within 
the  principle  of  the  decisions  to  which  I  have  refer- 
red on  former  occasions — was  the  testator  really  and 
substantially  the  cause  of  the  litigation  that  ha» 
occurred  ? "     The  Court  there  ordered,  although  find- 
ing against  the  executor,  that  the  costs  should  be 
paid  out  of  the  estate  {d). 
Successful  A  party  successfully  propounding  a  will,  and  dis- 

charging the  duty  of  the  executor,  is  entitled  to  his 
costs  out  of  the  estate  (e). 

And  this,  even  when  he  propounds  merely  a 

(a)  And  see  Thcmeroft  v.  Laihmar,  31 L.  J.  P.  &  M.  150  and  2  Sw. 
&  Tr.  484 ;  Goodacre  v.  Smith,  L.  R.  1  P.  D.  539. 

(6)  And  see  Smith  v.  Smith,i  Sw.  &  Tr.  3  ;  and  WiUianuT,  Benry, 
3  Sw.  k  Tr.  471 ;  Bmberly  v.  Trevanion,  29  L.  J.  (P.  &M.)143w 

(c)  Bramley  v.  Bramley,  lb,  430 ;  and  see  Critchell  v.  CriicheU,  32  L. 
J.  P.  &  M.  108 ;  Ferrey  v.  King,  3  Sw.  &  Tr.  61 ;  TippeU  v.  TippeU, 
L.  R.  1 P  A  D.  54;  Summertll  ▼.  ClemenU,  3  Sw.  &  Tr.  35. 

id)  BroughUm  v.  Knight  L.  R.  3  P.  &  D.  64. 

(f)  Orost  ▼.  Crou,  33  L.  J.  P.  ft  M.  49. 


party. 


i 
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codicil,  which  ihe  executor  has  refused  to  propound 
(a). 

Where  the  widow  of  a  deceased  propounded  a  will  Allowed 
by  which  she  was  appointed  sole  executrix  and  uni-  party  oat  of 
versal  legatee,  one  of  the  next  of  kin  opposed  on  the 
ground  (inter  alia)  of  incapacity,  and  upon  that  issue 
the  Court  pronounced  against  the  wiU,  but,  under 
the  special  circumstances  of  the  case,  declined  to  con- 
demn the  widow  in  costs ;  and  it  was  held  the  next  Next  of  kin 

,  ...  opposing  will 

of  kin,  although  not  entitled  to  administration,  was  entitled  to 
entitled  to  his  costs  out  of  the  estate  (6).  when?  *"     ' 

Costs  were  allowed  by  the  Court  of  Chancery  out 
of  the  estate  to  the  testator's  widow  who  was  also 
executrix,  and  who  in  a  suit  against  her  co-executors 
impeached  the  will  on  the  ground  of  mental  incapa- 
city (setting  up  a  will  of  prior  date),  and  that,  not- 
withstanding she  had  joined  with  the  defendants  in 
taking  probate  in  common  form,  it  appearing  that 
she  did  so  under  a  misapprehension,  and  on  state- 
ments so  made  to  her  by  the  defendants  that  the  act 
of  taking  probate  with  them  was  not  such  an  assent 
to  the  will  as  could  preclude  her  from  impeaching 
it  (c). 

The  right  of  the  unsuccessful  party  to  his  costs  When  an  im- 


wiD  be  forfeited : —  partv'fopfeits 

(1)  Where  by  his  plea  or  his  cross-examination  he  hlfve  ooS»°out 
Attempts  to  make  a  case  of  fraud  or  conspiracy,  which  of  the  esute. 
he  is  not  justified  in  doing  by  the  evidence  ((2). 

(2)  When,  prior  to  the  commencement  of  the  suit, 
circumstances,  which,  prima  facie,  cast  suspicion  on 
the  instrument  sought  to  be  impeached,  have  or 
might  have  been  removed  by  inquiries  which  he  has 
made  or  has  had  opportunities  of  making  (e). 

(<4  Thome  Y,  Jtooke,  2  Curt.  799,  WUliamg  v.  Ooude,  1  Hagg.  677- 

(b)  OrUekdl  y.  a  32,  L.  J.  P.  ik  M.  108. 

(c)  WUmm  ¥.  IT.,  22  Gr.  88.  See  alBo  24  6r.  377. 
<<i)  Barry  y.  ihttftn,  2  Moo.  P:  C  492. 

it)  JTidkciU  ▼.  Binm,  1  Sw.  &  Tr.  239. 
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Coflts. 


Unsnocessful 
party  entitled 
to. 


Next  of  kin  or 
ezecntors  or 
legatee  of  a 
former  will  to 
have  costs  out 
of  the  estate. 


According  to 
Practice  in 
Prerogative 
Court. 


Practice  in 

Prerogative 

Court. 


Costs. 


(3)  When  from  circumstances  disclosed  daring 
the  progress  of  the  cause  he  might  have  earlier 
judged  that  he  ought  not  to  have  proceeded  further 
in  it  (a). 

An  executor  who  has  unsuccessfully  propounded 
a  will  is  entitled,  subject  to  the  rules  and  limitations 
above  laid  down,  to  have  his  costs  out  of  the  estate ; 
but  should  the  Court  consider  that  the  circimistances 
of  the  case  do  not  entitle  him  to  costs,  it  may  either 
condemn  the  unsuccessful  party  personally  in  costs, 
or  make  no  order  as  to  costs,  and  so  leave  him  to 
pay  his  own  costs  (6). 

When  a  next  of  kin  or  person  entitled  in  distribu- 
tion,  or  an  executor  or  legatee  of  a  former  will,  suc- 
cessfully contests  the  validity  of  a  will,  the  Court 
will  give  him  costs  out  of  the  estate  (o),  or  against 
the  unsuccessful  party  (d). 

By  C.  R.  3,  post,  already  referred  to,  parties  who 
put  an  executor  on  proof  of  a  will  in  the  Court  of 
Probate  possess  the  same  privileges  and  are  subject 
to  the  same  liabilities  with  respect  to  costs  as  they 
were  in  the  Prerogative  Court. 

"  Where  a  next  of  kin  calls  for  proof  of  a  will  per 
testes,  and  merely  cross-examines  the  witnesses  pro- 
duced in  support  of  that  will,  he  is  not  subject  to 
costs  generally  speaking.  I  add  this  last,  because  I 
can  easily  conceive  a  case  in  which  even  a  next  of 
kin  may  exercise  his  undoubted  right  in  this  matter 

(a)  Dean  v.  EusseU,  3  Phill.  334.        (6)  Coote  k  Tr.,  4  Ed.  265. 

(c)  If  the  unsuccessful  party  is  condemned  in  costs  and  unable  to 
pay  them,  the  other  party,  if  he  takes  probate  of  a  former  will,  or 
letters  of  administration  with  the  will  (a  former  will)  annexed,  or  ad- 
ministers to  the  estate  of  the  deceased,  may  take  them  out  of  the 
estate  as  part  of  the  expenses  incidental  to  obtaining  probate  or  ad- 
ministration. But  if  he  does  not  prove  a  former  will  himself,  or  does 
not  administer,  he  loses  his  claim  to  costs  as  against  the  estate  (r ). 

[d)  CrUcheU  v.  OritcheU,  tupra.  See  also  BtU  v.  Arnutrong,  1  Add. 
375. 

'   (f)  Noah  V.  Ydloly,  3  Sw.  &  Tr.  69. 
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SO  vexatiously  as  to  make  himself  responsible,  if  not 
wholly,  in  part,  for  the  costs  of  his  opponent.  But 
next  of  kin  are  favourites  of  courts  of  law ;  their 
interests,  in  cases  of  intestacy,  accrue  by  mere  opera- 
tion of  the  law,  and  they  have  the  plainest  and 
most  undoubted  right  to  be  satisfied  that  those  in- 
terests are  not  defeated  but  upon  good  and  sufficient 
grounds.  A  legatee  under  a  former  will  is  not  so  Legatee  under 
favourably  regarded :  he  may,  certainly,  call  for  ^"°®'' 
proof  per  testes  of  a  will  by  which  his  interests  under 
a  former  will  are  prejudiced ;  he  as  certainly  may 
interrogate  the  witnesses  produced  in  support  of  that 
will ;  but  he,  I  apprehend,  must  clearly  do  this  at  the 
risk  of  being  condemned  in  costs,  if  the  Court  has 
reason  to  suspect  him  of  undue  and  vexatious  litiga- 
tion. And  this  especially  in  a  case  like  the  present, 
where  the  legatee  is  a  mere  legatee,  acting  for  his 
own  sole  benefit ;  that  is,  where  he  is  neither  an 
executor  at  the  same  time  of  the  will  under  which 
he  claims,  nor  a  trustee  in  it  for  the  benefit  of  some 
other  person  or  persons,  for  whose  interest,  in  com- 
mon with  his  own,  he  can  be  suggested  to  have  acted 
in  opposing  the  latter  will ''  (a). 

Under  Rule  41,  E.  C.  P.,  Rules  of  1862  (still  in 
force  in  Prob.  Div.,)  C.  R.  76,  post,  in  all  cases  a  party 
opposing  a  will  may,  with  his  pleas,  give  notice  to  Notice 
the  party  setting  up  the  will,  that  he  merely  insists 
upon  the  will  being  proved  in  solemn  form  of  law, 
and  only  intends  to  cross-examine  the  witnesses  pro- 
duced in  support  of  the  will,  and  he  shall  thereupon 
be  at  liberty  to  do  so,  and  shall  be  subject  to  the 
same  liabilities  in  respect  of  costs  as  he  would  have 
been  under  similar  circumstances,  according  to  the 
practice  of  the  Prerogative  Court  (6). 

{a)  Per  Sir  John  Nicholl  in  Urquhart  v.  Frieker,  3  Add.  57. 
(6)  See  Lemon  v.  Charge,  L.  B.,  1  P.  D.  542 ;  Ckart  v.  CUare,  Ih, 
655;  IrtkindY.  B€hdaU,Ih.V^l  SmiUhy,  FUtcher,lj.  R.,2P.D.2a. 
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Object  of  A  person  entitled  to  distribution,  who  merely  puts 

"^***  the  executors  to  strict  proof  of  a  will  in  solemn  form, 

if  he  has  reasonable  ground  for  doing  so,  will  gener- 
Coflts  out  of  ally  be  allowed  his  costs  out  of  the  estate.  But  if 
******'  it  appears  that  his  object  in  calling  for  such  proof 

was  not  simply  to  obtain  the  judgment  of  the  Court 
of  Probate  as  to  the  validity  of  the  will,  but  to  elicit 
evidence  which  might  be  used  by  him  in  a  suit  in- 
stituted in  another  Court,  he  will  not  be  allowed  his 
costs  out  of  the  estate  (a). 
Doubtful  Costs  are  allowed  to  the  imsuccessf ul  party  out  of 

g^tion  o      ^Y^^  estate  where  the  validity  of  a  will  is  contested 
on  a  doubtful  point  of  law  (5). 

Also  where  the  case,  from  its  peculiar  circum- 
stances, pre-eminently  calls  for  investigation  (c). 
LiabilitTof         It  would  seem  to  have  been  the  intention  of  the 
to  co«t8  wh«tt  legislature,  by  sec.  61  of  "  The  Probate  Act,  1857," 
^*^'  (sec.  49  S.  C.  Act),  to  extend  to  the  heir  at  law  the 

same  privileges  with  respect  to  costs  as  are  enjoyed 
by  the  next  of  kin  (d). 

Sir  C.  Cre«swell  in  Fyson  v.  Westrope  (e)  observed  : 
"  I  think  the  effect  of  the  61st  (/)  section  of  the  Pro- 
bate Act,  1857,  is  to  put  the  heir  at  law  .so  much  in 
the  same  position  as  the  next  of  kin,  that  in  de- 
ciding the  question  of  costs  I  ought  to  apply 
the  same  principle  in  both  cases,  and  consequently 
the  heir  at  law  is  liable  to  costs  to  the  same  extent 
as  the  next  of  kin  was  in  the  Prerogative  Court." 
Heir  at  law  to  "  In  this  view,  therefore,  parties  setting  up  a  will 
be  cited.         affecting  real  estate  are  bound  to  cite  the  heir  at 

(a)  Swiftn  v.  Sioiftn,  29  L.  J.  P.  &  M.  153;  1  Sw.  k  Tr.  2S3. 

(6)  Rolnni  v.  Do'phin,  I  Sw.  k  Tr.  518,  and  Brooke  v;  JTetU,  3  Moo. 
P.  C  834  ;  and  see  Dean  v.  Buuell,  3  Phill,  334. 

ic)  Coote  k  Tr.  3rd  Ed.  245 ;  Jones  v.  Godrich,  5Moo.  P.  C 16 ;  Cb- 
ventry  v.  WUliamt,  3  No.  Ca.  172  ;  Synumt  v.  Tozer,  3  No.  Ca.  55 ; 
Keating  v>  Brooks,  4  No.  Ca.  273 ;  Gregory  v.  -ff.  Jf.  Proc^  4  No.  Ca. 
e43.  {d)  Fyton  v.  Westrope,  1  Sw.  k  T.  279. 

{e)  ISw.  &Tr.  282.  (/)  Fuie ante,  see 49 S.  C  A: 
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law  and  bring  him  into  court ;  if  they  have  omitted 
to  do  so,  and  take  probate  in  common  form,  and 
afterwards  have  occasion  to  use  the  probate  in  a 
suit  with  the  heir  at  law,  he  would  be  at  liberty  to 
dispute  its  validity  (s.  64).  But  then  the  65th  sec 
leaves  it  to  the  discretion  of  the  court  before  which 
in  any  such  action  or  suit  the  original  will  shall  be 
prov^  and  produced,  to  direct  by  which  of  the  par- 
ties the  costs  shall  be  paid." 

Interveners  in  the  English  Court  of  Probate  poss-  lntenren«n. 
eased  the  same  rights  and  were  subject  to  the  same 
limitations  and  the  same  rules,  with  respect  to  costs, 
as  they  were  in  the  Prerogative  Court.     (C.  R.  4, 
post.) 

An  heir  at  law,  who  intervenes  in  a  suit,  and  op-  Heir  at  law 
poses  a  will,  is  entitled  to  costs  if  the  will  is  pro-  ©""n^- 
nounced  against  (a). 

Next  of  kin  intervening  in  a  question  as   to  An  intervener 
the  due  execution  of  a  will,  in  order  to  take  the  oosts. 
opinion  of  the  court  as  to  alterations  which  appeared 
the  will  affecting  their  interests,  were  (although  the 
alterations  were  pronounced  invalid)  allowed  their 
costs  out  of  the  estate  (6). 

But  where  the  executor  in  his  affidavit  of  scripts  An  intervener 
in  effect  denied  the  validity  of  a  legacy  to  a  person  ootts. 
whb  intervened,  but  subsequently  by  his  plea  admit- 
ted its  validity,  and  such  intervener  having  appeared 
by  counsel  at  the  hearing,  the  Court  refused  to  allow 
him  his  costs  out  of  the  estate  (o). 

It  being  doubtful  whether  the  imsuccessful  plain- 
tiff, in  .a  suit  for  revocation  of  probate,  would  be  able 
to  pay  the  costs  of  an  intervener  who  had  pro- 
pounded the  will,  the  Court  ordered  that  the  inter- 

(a)  Bayson  v:  P'arton,  39  L.  J.  P*  A  M*  20*    In  this  case  the  ezecu* 
ton  were  penonaUy  charged  with  the  coets* 
(6)  Bwyoif^  ▼•  Showier,  1  Bob-  5« 
(c)  Show  Yi  Mwnkol^  1  3w.  k  Tr.  129. 
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Next  of  kin^     Teller's  costs  should  be  paid  out  of  the  estate :  a  next 
•oD^emned  in  ^^  j^^  ^j^^  unsuccessfully  Opposed  a  will,  was  con- 
demned in  the  costs  of  another  next  of  kin,  whom  he 
cited  to  see  proceedings,  and  who  had  appea|?ed  and 
pleaded,  but  had  taken  no  other  part  (a). 
Apportion-  Where  the  personal  estate  is  insufficient,  costs  are 

r«ai  and  per- '  Ordered  to  be  paid  ratably  out  of  real  and  personal 
sonal  eoute.    qq^^q^  according  to  their  respective  values   6). 

Costs  taxed  Where  the  heir  at  law,  and  an  executor  of  a  for- 
^*  ^'  mer  will  respectively  contested  the  validity  of  cer- 
tain testamentary  instruments,  but  pleaded  separately 
and  were  condemned  in  the  costs  of  the  suit,  the 
Court,  on  reviewing  its  decree  as  to  costs,  held,  that 
each  party  was  liable  in  respect  to  that  part  of  the 
costs  which  belonged  to  his  own  case ;  and  where 
costs  had  been  incurred  in  any  matter  equally  ap- 
plicable to  both  parties,  so  that  it  could  not  assign 
them  more  to  one  than  to  the  other,  that  portion  of 
costs  was  directed  to  be  taxed  equally  between 
them  (c). 
Creditor.  The  costs  incurred  by  a  creditor  in  obtaining  the 

appointment  of  an  SidmimstrsLioT,  pendente  lite  were 
allowed  out  of  the  estate  (d). 
Costs  of  Ad-         In  a  testamentary  suit,  condemnation  in  costs  in- 
pmd^iiL    eludes  all  the  charges  of  an  administrator  pendente 

lite  (e). 
Part^notap-      In  decreeing  probate  of  the  contents  of  a  de- 
^***™*^'  stroyed  will,  the  Court  condemned  in  costs  a  defen- 

dent  who  had  destroyed  the  will,  although  he  had 
not  entered  an  appearance  (/). 

(a)  Crotf  V.  Crott  3  Sw.  &  Tr.  392 ;  and  33  L.  J.  P  &  M.  49. 
(6)  Smithy,  Hopkins,  L.R.4  P.D.  84.   BenneU  v.  f^uUr,  2  Phill.  16L 
(c)  Fyton  v.  Wettrope,  1  Sw.  k  Tr.  279.   See  also  Rapmn  v.  Parton, 
L.  R.2P.  &D.  38. 
id)  THchborne  v.  TiMome,  1  L.  R.  Prob.  730. 
{e)  Either  v.  Fither,  L.  R.,  4  P.D.,  231. 
(/)  King  v.  OaUUird,  87  L.  J.,  P.  &  M.  4. 
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W.  J.,  having  obtained  probate  in  common  form  Where  pro- 
of a  peeper  professing  to  be  the  will  of  A.  L.,  which,  hy  fraud  and 
at  the  suit  of  the  next  of  kin  of  the  deceased,  was  "^®^«^ 
revoked,  the  Court  holding  that  the  paper  in  ques- 
tion was  not  the  will  of  the  deceased,  and  that  W. 
J.  had  been  guilty  of  fraud  in  obtaining  probate  of 
it,  and  in  contesting  the  suit.    W.  J.,  though  suing 
in  forma  pa/wperia,  was  condemned  in  the  costs  of 
the  suit  (a). 

Where  a  will  was  propounded  by  a  married  wo-  Married 

,   ,  women. 

man,  and  her  husband  had  not  been  joined  with  her 
as  a  party  to  the  suit,  the  Court  having  pronounced 
against  the  will,  condemned  the  wife  in  the  costs. 
The  suit  was  for  revocation  of  probate  obtained  by 
the  wife,  knowing  that  the  will  had  not  been  duly 
executed  (6). 

In  an  action  for  probate  in  the  Probate  Division 
H.  C.  J.,  tried  by  a  jury,  in  which  the  verdict  was 
for  the  plaintiff,  it  was  held  that  that  Court  has 
power  to  condemn  in  costs  the  defendant,  a  married 
woman,  having  general  separate  estate  (o). 

Of  the  Liability  of  a  person  suing  in  Formd  Pauperis 

for  Costs, 

When  a  person  suing  in  in  formd  pauperis  is  un- 
successful in  his  suit,  and  his  conduct  has  been 
vexatious,  or  such  as  to  expose  him  to  suspicion  of 
fraud  or  improper  acts,  the  Court  may  condemn  (d) 
him  in  costs,  but  it  will  be  a  matter  of  discretion  (e) 
whether  the  Court,  unless  he  should  cease  to  be  a 
pauper,  would  proceed  to  enforce  their  payment  by 
attachment  (d). 

(a)  CaHen  v.  Thompton^  1  Sw.  k  Tr.  21. 

(6)  Clarkton  y.  WaUrtumttt  2  Sw.  k  Tr.  378.    See  also  Arfxry  v. 
jItAe,  1  Hagg.  219.  (c)  MwrrU  ▼.  Freeman,  3  P.  D.  65. 

(d)  (Torfetf  v.  Ttwrn/prnm,  tupra, 
(^  Bmd  Y,  Daviei,  4  Hagg.  394. 
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Secnri^for 
ooBte  directed 
to  be  given. 


Security  for 
costs  refused. 


Where  a  pauper  was  condemned  in  costs  in  the 
Prerogative  Court  for  vexatious  conduct,  the  C!ourt 
intimated  that  it  would  not  enforce  the  decree  against 
her  unless  she  should  succeed  to  property  (a). 

Of  Security  for  Coats, 

By  Order  of  February  13, 1830  (6),  it  was  provided, 
that,  in  all  cases,  the  Prei*ogative  Court  might,  upon 
application  made  to  it,  direct  security  for  costs  to  be 
given  by  either  or  all  of  the  parties. 

When  a  will  was  propounded,  and.  an  appearance 
in  opposition  thereto  had  been  given  for  the  only 
next  of  kin  of  the  deceased,  who  was  absent  from 
England,  the  Court  directed  that  he  should,  on  ac- 
count of  his  absence,  give  security  for  costs  in  the 
sum  of  50Z  (c).  And  where  a  party  who  had  pro- 
poimded  a  will  afterwards  became  bankrupt,  he  was 
also  directed  to  find  security  for  costs  (cZ). 

Where  a  party  to  a  suit,  though  a  foreigner,  was 
in  England,  and  there  was  no  reason  to  suppose  that 
he  was  on  the  point  of  going  away,  the  Court  declined 
to  make  an  order  for  security  for  costs  (e). 

Principles  of  and  Rules  for  Taxation  of  Costs  (/). 

Where  the  practice  of  the  Prerogative  Court  in 
reference  to  questions  arising  on  taxation  of  costs 
was  applicable,  the  Court  of  Probate  was  bound  to 
abide  by  it ;  but  where  it  was  inapplicable  it  was 
not  bound  by  it,  and  would  exercise  its  own  discre- 

(a)  Wagner  v.  Mean,  2  Hagg.  524  ;  see  also  Lemann  v.  BonaaJU,  1 
Add.  389,  and  Coote  k  Tris.  3rd  Ed.  2.52. 
(6)  2  Hagg.  p.  xvi.  and  Coote  A  Tr.  3rd  Ed.  251. 

(c)  Hillam  v.  Walker,  supra, 

(d)  Goldte  V.  Murray,  2  Curt.  797. 

(e)  Crispin  v.  DoglUmi,  supra, 
i  f)  Coote,  Srd  ed.  252. 
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tion.    Thus  the  practice  of  the  Prerogative  Court  in  BnieBfortaz- 
reference  to  the  number  of  counsel  to  be  allowed  ***®°  ^'  *'*'•** 
was  held  to  be  inapplicable  to  the  mode  of  procedure 
in  the  Court  of  Probate,  and  the  registrar  was  held 
not  to  be  bound  by  it  (a). 

By  E.C.P.  Rule  10  (1858),  when  a  caveat  had  been 
entered,  and  subsequently  warned,  and  such  warning 
resulted  in  the  commencement  of  contentious  pro- 
ceedings, the  expenses  of  the  entry  of  such  caveat 
and  the  warning  thereof  were,  upon  taxation,  consid- 
ered as  costs  in  the  cause.    Coote  &  Tris.  4th  Ed.  252. 

If  contentious  proceedings  arose  from  the  service 
of  a  citation,  the  expenses  of  the  citation  and  service 
thereof  were,  upon  taxation,  considered  as  costs  in 
the  cause.  (E.  C.  P.  Rule  15  (1858)  C.  R.  oS  post.) 

In  making  an  allowance  for  briefs,  the  registrar  Taxation. 
should  consider  whether  they  have  been  made  unne- 
cessarily long  and  expensive  (6).  Where  two  witnesses 
were  called  to  prove  a  fact  which  was  material  to 
the  issue,  but  which  was  not  controverted,  the  costs 
of  one  witness  only  were  allowed.  The  question 
as  to  the  number  of  counsel  to  be  allowed,  is  one  en- 
tirely  in  the  discretion  of  the  registrar,  and  the  Court 
will  not  interfere  with  such  discretion.  More  than 
one  consultation  in  the  progress  of  a  cause  is  never 

m 

allowed  (c). 

When  the  costs  of  an  unsuccessful  party  to  a  tes- 
tamentary suit  are  ordered  to  be  paid  out  of  the 
estate,  they  are  not  taxed  on  so  liberal  a  scale  as  be- 
tween proctor  and  client  (cT). 

If  more  than  one-sixth  was  deducted  from  any  bill 
of  costs  taxed  as  between  practitioner  and  client,  no 
costs  incurred  in  the  taxation  thereof  were  allowed 

(a)  Bruine  t.  Braine,  1  Sw.  k  Tr.  p.  271.         (6)  Ihid, 

(c)  Fdwardi  t.  Papne^  ISw.  kTr,  276.  • 

((0  Jtftr^  T.  /.  28  L.  J.  P.  &  M.  43. 
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as  part  of  such  faill  (a).  But  this  was  held  not  to 
apply  where  the  costs  were  directed  to  be  paid  out 
of  the  estate. 

Of  Payment  of  Money  oui  of  CoiurL 

For  old  practice  as  to  payment  in  and  out  of 
Court,  see  Taylor  v.  Taylor  (6),  and  Franco  v. 
Franco  (c). 

(«)  C.  k  Bipoti,  k  Coote  &  Tr,  3id  Ed.  273L 

m  1  Lee,  537. 

(c)  /ML,  6»,661.  A  C.  B.  97,  £.  C.  P.  RvIm  oI  ISO. 
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COIITSimOUS  BUSIKEflS. 

BuUi  and  Ingtructions  goveming  the  Practice  of  ihe  Court  of 
Probate  in  England,  in  force  bth  Dec,  1859. 

[KoTB. — The  following  Kales  and  Orders,  with  forms,  in  re- 
spect to  contentious  business,  published  in  the  Jurist  (a),  were 
in  force  in  the  English  Court  of  Probate,  5th  Dea,  1859, 
and  are  set  forth  here  for  reference  as  to  the  practice  at  the 
date  mentioned,  in  that  court,  within  the  meaning  of  sec  32 
S.  C.  Act.  Where  any  of  such  rules  do  not  indicate  the  prac- 
tice in  Ontario,  hj  reason  of  provision  having  been  made  in 
the  S.  0.  Act  or  Rules,  the  section  of  the  Act  or  number  of 
the  Kule  containing  such  provision  is  referred  to  in  the  mar- 
gin. And  it  should  be  borne  in  mind  that  it  is  "  90  far  cu  • 
ihe  eirewnitances  of  the  case  will  admit"  that  the  practice  of 
the  Court  of  Probate  in  England,  at  the  date  mentioned,  is 
to  be  followed,  and  is,  in  fact,  followed  in  the  Surr.  Courts, 
under  the  section  referred  to  of  the  S.  C.  Act.] 

The  Act  referred  to  in  the  following  rules  is  the  English 
Oonrt  of  Probate  Act,  1857  ;  sections  of  which  are  noted  in 
the  margin  of  S.  0.  Act  ante. 

[Certain  proceedings,  e.  gr.  citations,  caveats,  warning  of 
caveats  and  affidavits,  are  common  to  contentious  and  non- 
oontentions  business.   D.  &  B.  593.] 

"  1.  All  proceedings  in  the  Court  of  Probate,  or  in  the  regis-  Nature  of 
tries  thereof,  in  respect  of  business  not  included  in  the  Act  butiDeM.^'** 
itself,  under  the  expression,  *'  common  form  of  business," 
except  the  warning  of  caveats,  shall  be  deemed  to  be  con-  *  See  3.  C.  K 
tentious  business.*  ll!^ol.?"^ 


Bee*  2  ante. 


(a)  4  Jur.  (N.  S.)  pt  IL  pp.  7-9.  24,  27,  87-38,  46 ;  &  6  Jur.  (N. 
&)  pt  II.  p.  107  (viz.  of  Jan.  and  Nov.,  1858,  and  Mar.  1859) ;  k  27 
L.  J.  (fUJB.)  Prob.  1,  &  93.    And  see  Horsey,  3rd  Ed.  App. 
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PABTIBS    TO    CAUSES. 

Volimtary  2.  Executors  or  other  parties  who,  preyionsly  to  the  pas*- 

^tors  m   *     ^S  ^^  ^®  ^^^9  might  prove  wills  in  solemn  form  of    Uw, 
solemn  form     shall  be  at  liberty  to  prove  wills  under  similar  circumstancea 
and  with  the  same  privileges,  liabilities  and  effect  as  here- 
tofore. 
CompulBory         3.  Next  of  kin  and  others  who,  previously  to  the   passing 

i^l«nn^foTm    ^^  ^^^  ^^^>  ^^  ^  right  to  put  executors,  or  other  parties  en- 
continued,        titled  to  administration,  with  will  annexed,  upon  proof  of  a^ 

will  in  solemn  form  of  law,  shall  continue  to  possess  the  same 

rights  and  privileges,  and  be  subject  to  the  same  liabilities, 

with  respect  to  costs,  as  heretofore. 
Rights  of  in-       4.  Parties  who,  previously  to  the  passing  of  the  Act,  had 
ti^^TO^wued.*  ^  ^fi»^^  ^  intervene  in  a  cause,  shall  continue  to  possess  the 

same  right,  subject  to  the  same  limitations,  and  the  same 

rules  with  respect  to  costs,  as  heretofore. 

CAVEATS. 

*  By  Snrr.  5.  A  caveat  shall  remain  in  force  for  the  spaoe  of   slk* 

— ^*^^^ree  ^      months,  and  then  expire  and  be  of  no  effect,  but  may  be  re- 
months."         newed  from  time  to  time  as  heretofore. 
Warning.  A  caveat  shall  be  warned  at  the  place  mentioned  in  it  as 

the  address  of  the  person  who  entered  it     It  shall  be  suffi- 
cient for  the  warning  of  a  caveat  that  one  of  the  Registrars 
send  by  the  public  post  a  warning  signed  by  himself,  and  di- 
rected to  the  person  who  entered  it,  at  the  address  mentioned 
in  it. 
On  appearance      6.  Upon  a  party  appearing  in  answer  to  the  warning  of  a 
cuu^rto  com-   <^^®^^9  ^^  matter  shall  be  entered  as  a  cause  in  the  court 
mence.  book,  and  the  contentious  business  shall  thereupon  be  held 

to  commence,  (a) 

CITATIONS.  (6) 

On  voluntary       7.  When  a  party  proposes  to  prove  a  will  or  codicil,  in 

¥^  t^  "^      solemn  form  of  law,  and  no  caveat  has  been  entered,  or  a  oa- 
iemnform.  '  .  ' 

Citation  to  be-  ▼eat  has  been  entered  and  no  appearance  given  to  the  wam- 
gincontention,  i^g  thereof,  the  contentious  business  shall  be  held  to  com- 
mence with  the  extracting  of  a  citation,  in  the  forms  L  and 
u.  post,  or  in  some  similar  form. 
Proceeding  8.  Citations  to  see  proceedings  may  be  extracted  &om  the 
aftOT  citation    registry,  on  the  application  of  any  party  to  the  cause.      {See 

(a)See&  C.  Rule823&24.  (6)  See  8.  0.  Boles  2ft  lb  3S. 


i 

SI 


CONTENTIOUS  BUSINESS. — APPENDIX  A.  385 

Jmnpast)    Before  a  party  can  proceed,  after  the  service  of  upon  appear- 
a  citation  an  appearance  must  have  been  previously  entered  ^^^i  personal 
by,  or  on  behalf  of,  the  parties  cited,  or  on  affidavit  of  per-  leave  of  the 
«onal  service  must  have  been  filed  in  the  registry,  or  the  court. 
order  of  the  judge,  founded  on  an  affidavit,  and  giving  leave 
to  proceed,   must    have    been  obtained   and   filed  in  the 
registry. 

9.  Every  citation  shall  be  written  or  printed  on  parch-  Citation  how 
ment  (a),  and  the  party  taking  out  the  same,  or  his  proctor,  so-  i^^^d  and 
licitor,  or  attorney,  shall  take  it,  together  with  a  praecipe,  a  And  see  S.  C\ 
form  of  which  is  given,  marked  No.  v.  (pod),  to  the  Registry,  ^'  25  and  2ii. 
and  there  deposit  the  praecipe,  and  get  the  citation  signed 

and  sealed.     The  address  given  in  the  prsecipe  must  be  within 
three  miles  of  the  General  Post  Office. 

▲PPEABANCB,  (1)  AND  DEFAULT  OF.  n)  Ste  S   0 

R.23. 

10.  The  entry  of  the  appearance  of  a  party  shall  be  accom- 
panied by  an  address  within  three  miles  of  the  General  Post 
Office. 

11.  It  shall  be  sufficient  to  leave  all  pleadings  and  other  Service  of 
proceedings  not  expressly  requiring  personal  service  under  I*^^^^?  ^^^ 
these  rules  and  orders  at  the  address  furnished  so  as  afore- 

said  by  the  plaintiff  and  defendant  respectively. 

12.  In  case  the  party  cited  does  not  appear  within  the  time  C-ause  to  pro- 
limited  in  the  citation,  the  plaintiff  shall  allege  the  default  of  ^^^  ^^  non- 
appearance on  the  record,  and  the  cause  shall  thereupon  pro-  citation. 
ceed  in  default. 

13.  The  form  to  be  used  in  entering  an  appearance  is  given.  Form  of  ap- 
Jf  O.  TL  pott.  pearance. 

PLXADIKOS.  — DECLARATION. 

14.  In  case  of  proving  a  will  in  solemn  form  of  law,  the  Declaration  on 
plaintiff  shall  declare  in  the  form  No.  viL,  or  as  near  thereto  solemn  proof 
as  the  circumstances  of  the  case  admit,  and  such  declaration 

ahall  be  delivered  to  the  defendant,  and  a  copy  thereof  filed 
in  the  it^try  upon  one  and  the  same  day. 

15.  The  declaration  may  be  delivered  to  the  defendant  at  Declaration, 
any  time  after  the  defendant  has  entered  an  appearance.     If  ^^^  ^^^Tf^ 
the  plaintiff  do  not  deliver  his  declaration  within  one  month 

after  an  appearance  has  been  given,  the  defendant  may  apply 
to  the  Judge  in  Chambers  to  fix  a  time  within  which  such 
declaration  shall  be  delivered. 

(a)  Parchment  not  required  in  Surr.  Ct 
Y 
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Declaration,  16.  In  case  of  proceedingB  in  default,  the  plaintiff  shall  file 
m^*'"'d^^^'^  his  declaration  in  the  Registry  within  eight  days  from  the 
fault  ^^  day  allowed  in  the  citation  for  the  appearance  of  the  de- 

fendant. 

PLSA. 

Plea  by  de-  17.  The  defendant,  if  desirous  of  pleading,  must  deliver 

^*lf  *^*  ^°^     ^  P^®*  ^  *^®  plaintiff  within  eight  days  after  the  service  of 

filed.  the  declaration,  and  file  a  copy  thereof  in  the  Registry  on  one 

and  the  same  day,  otherwise  he  will  not  be  permitted  to 

plead,  except  with  the  permiBsion  of  the  Judge.    Forms  of 

pleas  are  given  in  Nos.  x.  and  xL,  post. 

With  leave,         IB.  If  the  plaintiff  propound  a  will,  and  the  defendant  in 

^^^b^^slt'^p  ^  P^®*  *^^®8®  *^®  existence  of  a  wiU  of  later  date,  the  phun- 
by  plaintiff       tiff,  as  well  as  the  defendant,  may,  with  and  subject  to  the 
and  defendant,  permission  of  the  Judge,  adduce  proof  on  the  trial  of  the 
validity  of  the  will  upon  which  he  relies. 

(1)  See  S.  C.  SCMPT8  (1\ 

R.  17. 

Scripts  to  be       19 .  In  testamentary  causes,  the  several  scripts  of  the  testator, 

brought  m  as  —QiAi  is  to  say,  wills,  codicils,  drafts  of  wills  or  codicils,  or 
heretofore  and       .  .        •       ,  ,    ,i  ,     ,  , 

any  not  depos-  written  mstructions  for  the  same,  shall  continue  to  be  brought 

^^•fiLi^  '^  *?K  ^^  ^^®  Registry  as  heretofore  ;  and  for  this  purpose  eveiy 

davit.  plaintiff  shall,  at  the  time  of  filing  the  copy  of  his  declaration 

in  the  Registry,  file  therewith  an  affidavit  of  scripts  to  the 

effect  of  form  xii.  (post),  and  in  like  manner,  the  defendant^ 

upon  filing  the  copy  of  his  plea,  shall  file  therewith  a  similar 

affidavit. 

The  time  for  the  filing  of  these  affidavits  of  scripts  may  be 

varied,  by  order  of  the  Judge,  on  the  application  of  either 

party. 

Every  script  coming  within  the  terms  of  the  affidavit,  and 

of  which  the  deponent  has  any  knowledge,  ib  to  be  specified 

therein,  and  every  script  in  the  custody,  or  under  the  control 

of  the  party  making  the  affidavit,  is  to  be  annexed  thereto, 

and  deposited  therewith  in  the  Registry. 

AMSNDMEirr  OF  PLKADINOS. 

As  to  further  ^'  Either  of  the  parties  may  give  in  such  further  plead- 
pleadings  and  ingg  as  he  may  be  advised.  If  either  party  desire  to  amend 
pleadings.        ^^  pleadings,  he  may  do  so  by  permission  of  the  judge,  and 

in  such  form  and  under  such  terms  as  the  judge  may  approve. 
The  form  of  the  declaration  and  plea  will,  it  is  presumed, 

be  a  sufficient  guide  as  to  the  form  of  any  further  pleadings. 
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2L  If  the  defendant  or  the  plaintiff  shall  be  of  opinion  Defendant  or 
that  the  declaration  or  plea,  or  subsequent  pleading,  does  not  plaintiff,  may 
disclose  sufficient  to  enable  him  to  proceed  with  safety,  he  amendment  of 
may  apply  to  the  judge  to  order  the  pleadings  to  be  amended,  the  other 
and^  if  necessary,  further  application*  may  be  made  to  the  ^  ®^^"'^' 
judge  thereon. 

ISST7B. 

22.  Within  eight  days  after  the  delivery  of  the  last  plead-  Form  of  issue. 
ings  in  the  cause,  the  plaintiff  is  to  deliver  to  the  defendant 

the  issue  in  the  form  No.  ziii.  (post),  or  in  a  form  as  near  there- 
to as  the  circumstances  of  the  case  will  admit. 

t 

ironCE  OF  TRIAL  AND  MODE  OF  TKIAL. 

23.  The  plaintiff,  after  delivery  of  the  issue,  shall  give  Notice  of  trial, 
notice  to  the  defendant  that  after  the  expiration  of  eight 

dear  days  he  intends  to  apply  to  the  Court  to  try  the  ques- 
tion at  issue  before  itself,  either  with  or  without  a  jury,  or 
to  direct  an  issue  to  be  tried  before  a  judge  of  assize,  as  the 
case  may  be ;  and  if  the  plaintiff  do  not  give  such  notice 
within  sixteen  days  from  the  day  on  which  the  issue  was  de- 
livered, the  defendant  may  give  a  similar  notice  to  the 
plaintiff. 
A  form  of  notice  No.  xiv.  (post),  is  subjoined. 

24.  A  copy  of  every  such  notice  shall  be  filed  in  the  regis-  Filing  of  copy 
try  upon  the  day  on  which  the  same  is  served  upon  the  op-  i^^i<^* 
posite  party  in  the  cause. 

25.  In  each  case  the  judge  shall  direct,  and  if  necessary.  Judge  to 
after  hearing  the  parties,  in  what  mode  the  cause  shall  be  ^^^  °^^^  ^ 
tried. 

BBCORD. 

26.  After  the  direction  of  the  judge  has  been  obtained  as  Record. 
to  the  mode  in  which  the  cause  is  to  be  heard,  the  plaintiff 
ahaU,  within  four  dear  days^  deposit  the  record  of  the  cause 

in  the  registry. 

The  record  is  to  condude  wit^  a  statement  of  the  mode  in 
which  the  judge  has  directed  the  cause  to  be  tried,  as  in  the 
farm  No.  xv,,post. 

B1STTINO  DOWX  CAUSE. 

27.  The  plaintiff  shall,  on  the  day  on  which  he  sets  down  Qi^uge  *  how 
the  cause  for  trial,  give  notice  to  each  party  for  whom  an  ap-  set  down. 
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pearance  has  been  entered,  of  hia  having  done  bo,  and  if  he 
delaj  setting  down  the  cause  as  ready  for  trial,  for  the  space 
of  one  month  after  the  Court  has  directed  the  mode  in  which 
the  question  at  issue  shall  be  tried,  the  defendant  may  set  the 
cause  down  as  ready  for  trial,  and  give  a  similar  notice  to  the 
plaintiff  and  the  aforesaid  other  parties.  A  copy  of  every 
such  notice  shall  be  filed  in  the  registry,  and  the  cauae,  ex- 
cepting the  judge  shall  otherwise  direct,  shall  come  on  in  its 
turn. 
Record  in  de-  28.  In  default  of  the  appearance  of  the  party  cited,  a  record 
!t™^«^^  in  form  No.  xvi.  {post),  or  as  near  thereto  as  can  be,  shall  be 
filed  in  the  registry. 

SUfiPOEyAS. 


appearance. 


Subpcenas.'  29.  Every  subpoena  shall  be  written  on  parchment  (a),  and 

may  include  the  names  of  any  number  of  witnesses.     It  will 
be  obtained  at  the  registry.    (See  Forms  xviii. ,  xjx.) 

NOTICK   TO  ADMIT  AND  PRODUCK   DOCUMENTS. 

Notice  to  ad-  30.  Either  the  plaintiff  or  the  defendant  may  call  upon  the 
mit  and  costs  other  party  by  notice  in  writing,  to  admit  any  document 
refusal.  saving  any  just  exceptions,  and  in  case  of  refusal  or  n^lect 

to  admit  the  same,  the  costs  of  proving  the  document  shall  be 
paid  by  the  party  so  neglecting  or  refusing,  whatever  the  re- 
sult of  the  cause  may  be,  unless  at  the  trial  the  judge  shall 
certify  that  the  refusal  to  admit  was  reasonable,  and  no  costs 
of  proving  any  such  document  shall  be  given,  except  in  cases 
where  the  omission  to  give  the  notice  is,  in  the  opinion  of  the 
Registrar  a  saving  of  expense  (6). 
Production  of       ^^'  Applications  for  the  production  of  instruments  pur- 
documents,       porting  to  be  testamentary,  and  shewn  to  be  in  the  possession 
ow  e    ore       ^^  under  the  control  of  any  person  or  persons  as  mentioned 
in  the  26th  section  (c)  of  the  Act,  may  be  made  to  the  judge 
on  motion  or  petition,  or  by  summons  served  on  the  opposite 
party,  in  any  suit  and  upon  motion  and  affidavit  in  cases 
where  no  suit  is  pending. 

HEARINO. 

Hearing.  32.  The  hearing  of  the  case  shall  be  conducted  in  Court, 

and  counsel  shall  address  the  Court  subject  to  tiie  same  rules 

(a)  Parchment  not  required  by  Surr.  Courts. 

(b)  The  notice  ii  to  be  a  reasonable  time  before  the  triaL     Taylor 
on  Evidence,  3rd  Ed.  638.  (c)  22nd  sec  a  0.  Act. 
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and  regulations  as  now  obtain  in  the  Courts  of  Common 
Law. 

POSTBA. 

33.  After  the  conclusion  of  the  trial  the  registrar  shall  Poste*. 
enter  on  the  record,  the  finding  of  the  jury  or  the  decision 

of  the  judge,  in  a  form  corresponding,  as  near  as  may  be, 
with  that  given  in  Nos.  xxvi.  and  xxvii.,  and  shall  sign  the 
same. 

REAL  BSTATB. 

34.  Any  person  proceeding  to  prove  a  will  in  solemn  form  Heifs  or  devi- 
or  to  revoke  the  probate  of  a  will,  may,  if  the  will  affects  ^^^  f^ 
real  estate,  apply  to  the  judge  for  an  order  authorising  him  in  solemn 

to  cite  the  heir  or  heirs  at  law,  or  other  person  or  persons  ^°™^' 
pretending  interest  in  such  real  estate,  and  the  judge  on 
being  satisfied  by  afiidavit  that  the  will  in  question  does 
affect  or  purport  to  affect  the  real  estate  shall  make  an 
order  authorising  the  person  applying  to  cite  the  heir  or 
heirs  at  law  or  other  such  person  or  persons  as  aforesaid  : 
provided  always  that  the  judge  may  make  any  special  direc- 
tions as  to  the  persons  to  be  cited  which  he  may  think  the 
joatioe  of  the  case  requires. 

t 

KBW  TRIAL  OR  RB-HBARXNO. 

36.  An  application  for  a  new  trial  may  be  made  to  the  Xew  trial. 
Court  of  Probate  in  respect  to  causes  tried  before  a  jury  motion  for. 
within  ten  days  of  the  day  on  which  the  cause  was  tried,  or 
on  the  first  sitting  of  the  Court  after  the  cause  has  been 
tried. 

36.  An  application  for  a  re-hearing  of  any  case  tried  before  Re-h«aring. 
the  judge  without  a  jury,  and  in  which  evidence  is  given 

viffa  voce,  may  be  made  within  ten  days  from  the  day  on 
which  the  same  was  heard,  or  at  the  first  sitting  of  the  Court 
after  the  cause  has  been  heard  (a). 

OBNEBAL   MATTBRS. 

37.  If  the  plaintiff  or  defendant  in  any  cause,  unless  by  Ab  to  default 

leave  of  the  judge  previously  obtained,  fail  to  deliver  the  of  nlahitiff  or 

defendant  to 

(a)  When  a  canse  has  been  heard  in  the  Probate  Division  before  |lf^^®'  P^**^" 

inflTS 

a  judge  without  a  jury,  the  evidence  being  given  viva  voce,  the  par- 
ties may,  if  they  please,  apply  for  a  rehearing  tmder  the  Rule  (t.  e., 
Bule  60  of  1862,  corresponding  with  this  rule,  excepting  as  to  the 
time,  which  is  14  days  instead  of  10  days) ;  or  they  may,  without 
dofaig  eo,  appeal  from  the  decision  of  the  judge  on  the  facts  as  well 
am  the  law,  to  the  Court  of  Appesd,—Svgden  v.  Lord  St.  Jbeonardt, 
1  P.  D.  154. 


.^■.9 
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declaration,  plea,  or  other  pleading  witliin  the  time  specified 
in  these  roles,  the  other  party  in  the  cause  shall  not  be  oom- 
pelled  to  receive  the  same  unless  by  direction  of  the  judge. 
The  expense  of  every  such  application  to  the  judge  shall  fall 
on  the  party  who  has  caused  the  delay, 
i^^enrice,  dta-  38.  Citations,  notices  and  other  processes  heretofore  in  use 
be  ai^v^tMed.  ^^^  ^^^  retained,  are  to  be  inserted  in  the  London  (kuUie 
and  in  such  of  the  leading  morning  and  evening  papers  and 
such  local  papers  as  the  judge  may  from  time  to  time  direct, 
instead  of  being  served  on  the  Royal  Exchange  (a). 

^1?^  dSe  t  ^^'  Where  a  special  time  is  limited  for  filing  affidavits,  no 
recelTable  affidavits  filed  after  that  time  shall  be  used  in  Court,  except 
^*^^1«*^«   by  leave  of  the  judge. 

Inventories  to  ^0.  In  contentious  business,  inventories,  and  not  merely 
be  used  in  declarations  of  the  personal  estate  and  effects  of  the  deceased, 
^^^'  are  to  be  used  unless  by  order  of  the  judge.    The  form  of  in- 

ventory is  given  No.  xxviiL,  past, 
NotioM  to  be       41.  All  notices  required  by  these  rules  or  by  the  practice  of 
the  Court,  are  to  be  in  writing. 

I^'TEREST  CAUSES. 

Each  party  42.  In  interest  causes,  as  heretofore,  each  party  shall  be  at 

bo^eHntere^  l^^^^^y  *o  deny  the  interest  of  the  other,  and  in  such  cases, 
and  witii  leave  both  parties  may,  with  and  subject  to  the  permission  of  the 
prove  his  own.  j^^^^  adduce  proof  on  one  and  the  same  trial,  of  their  inter- 
est respectively. 
Siip«rior  inter-  43.  Jn  interest  causes,  the  pleading  of  each  party  must  show 
tived  by  ei^"  ^^  ^^®  ^^^^  ^^  ^^f  ^^^^  ^^  other  person  exists,  having  an  in- 
psrty.  terest  superior  to  that  of  the  claimant. 

Forxns  of  44.  Forms  of  the  declaration  and  plea  in  an  interest  cause 

pleadings.  •    -kt         •••         <■     •        ^ 

are  given  m  Nos.  viii.  and  xl  post, 

PROCEEDINGS  BY  PETITION. 

Actonpeti-  45.  In   proceedings  by  petition  the  plaintiff  shall  within 

how  deUver^  ^^"^  clear  days  after  an  appearance  has  been  entered  for  the 

defendant,  or  when  the  defendant  is  already  before  the  Court, 

within  four  clear  days  from  the  day  on  which  he  claims  to  be 

heard,  by  petition  deliver  his  act  to  the  defendant,  and  file  a 

copy  thereof  in  the  Registry  upon  one  and  the  same  day. 

Answer  of  de-      46.  The  defendant  shall,  within  eight  days  after  the  deliveiy 

^ndant  there-  ^f  ^j^^  ^^^  deliver  his  answer  to  the  plaintiff,  and  file  a  ooff 

thereof  in  the  Registry  upon  one  and  the  same  day. 

(a)  See  S.  C.  R.  25  and  26. 
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47.  The  same  ootme  shall  be  pursued  with  respect  to  the  Course  until 
reply,  rejoinder,  &c.,  until  the  petition  is  concluded.  ^7^^°*'^''* 

48.  Both  the  plaintiff  and  the  defendant  shall,  within  eight  Affi^^ts  af • 
<dear  days  from  the  day  upon  which  the  petition  is  concluded,  ter  petition 
file  in  the  Registry  such  affidavits  as  may  be  necessary  in  sup-  co^^^^^^ded. 
port  of  their  several  averments  therein.     A  form  of  petition 

is  given  in  No.  xxix.  post, 

APPEALS  (a). 

49.  No  petition  of  appeal  shall  be  lodged  against  any  sen-  Appeals. 
ience  of  the  Court  of  Probate  unless  within  a  month  from  the 
delivery  of  the  sentence  appealed  from,  or  within  such  other 

time  as  the  judge  may  direct,  and  unless  notice  of  such  ap- 
peal has  been  given  to  the  opposite  party  in  the  cause,  and 
filed  in  the  Registry. 

50.  Parties  may  proceed  to  carry  into  effect  the  decision  Notice  of  ap- 
of  the  Court  of  Probate,  notwithstanding  any  such  notice  of  ^!jl^??^  ^^ 
ench  appeal,  unless  i;he  judge  shall  otherwise  order. 

5L  After  notice  of  appeal  has  been  given,  the  judge  of  the  Judge  may, 

Coiurt  of  Probate  may  order  the  execution  of  his  decree  to  be  ^J^^!I^?*^ 

auspended  on  such  terms  as  he  sees  fit  pending  ap- 

I)eal. 

TIME. 

52.  The  judge  shall  in  every  case  in  which  a  time  is  fixed  Time  for  pro- 
by  these  rules  for  the  performance  of  any  act,  have  power  to  y^^t^dS^ 
extend  the  same  to  such  time,  and  with  such  qualifications  by  judge. 
and  restrictions,  and  on  such  terms  as  to  him  may  seem  fit. 


Further  Rides  and  Orders  for  Her  Majesty's  Court  of  Fro- 
bate,  made  ISth  October,  1868,  catm  hUo  force  2nd  November, 
1858. 

53.  "  15.  If  contentious  proceedings  arise  from  the  service  q^^  ^f  ^^^,  . 
of  a  citation,  the  expenses  of  the  citation  and  service  there-  tion  to  be  in 
of  shall,  upon  taxation,  be  considered  as  costs  in  the  cause.    ^^^, 

54.  "  16.  The  entry  of  every  appearance  to  a  citation,  or  Notapplicable 

to  a  warning  to  a  caveat,  shall  hereafter  be  made  in  the  to  Sur,  Courts 

.     .     .        .  .  of  Ontario, 

prmapal  registry. 

55.  ''17.  The  words   'or  of  a  registrar  of  the  principal  This  refers  to  a 
xegiatry '  are  to  be  added  at  the  end  of  Rule  74,  of  the  rules,  conmionform 
orders  and  instructions  heretofore  issued   for  the  district 
registrar. 

(a)  See  sec.  31  S.  C.  Act,  and  S.  C.  Rule  50. 


^i^. 
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Ten  days  to  56.  "  18.  No  cause  is  to  be  called  on  for  hearing  or  trial 
elaiMe  between  until  after  the  expiration  of  ten  days  from  the  day  when  the 
caTSeand^**  same  has  been  set  down  as  ready  for  hearing  or  trial,  and  no- 
trial,  tice  thidreof  has  been  given,  save  with  the  consent  of  all  par- 
ties to  the  suit 
Affidavits  of  57.  ''19.  In  testamentary  causes,  the  plaintiff  and  defend- 
Kripts  to  be  ant,  within  eight  days  of  the  entry  of  an  appearance  on  the 
days  ai^r  P^^  ^^  ^^^  defendant,  are  respectively  to  file  their  affidavits 
appearance.      of  scripts. 

Scripts  affida-  58.  *^  20.  No  party  to  the  cause,  nor  his  or  her  proctor, 
^tif^n**^^***^  solicitor  or  attorney,  shall  be  at  liberty,  except  by  leave  of 
filed.  the  judge,  to  inspect  the  affidavit  as  to  scripts,  or  the  acripts, 

or  exhibits  annexed  thereto,  filed  by  any  other  party  to  the 
cause  until  his  own  affidavit  as  to  scripts  shall  have  been  filed. 
Declaration  of  59.  *'  21.  The  plaintiff  shall  not  be  compelled  to  deliver 
^*^b«fiied ni  ^  declaration  to  the  defendant,  or  to  file  a  copy  thereof, 
eight  days  until  the  expiration  of  eight  days  after  the  defendant  has 
after  defend-    filed  his  affidavit  as  to  scripts. 

affidarite.  ^*  '*  22.  In  all  causes  relating  to  grants  of  probate  or  let- 

Defendant  ^^  ^^  administration,  it  shall  be  competent  to  the  defend- 
specify  the  ant,  on  the  day  upon  which  an  appearance  is  entered  by  him 
of^fconten-  ®^  ^^  ^  behiJf ,  or  on  the  day  upon  which  he  receives  from 
tion.  the  plaintiff  the  declaration  in  the  cause,  or  within  three  days 

thereafter  to  notify  to  the  plaintiff  in  writing  the  object  for 
which  he  has  so  entered  his  appearance,  and  in  such  notice 
to  set  forth  that  he  admits  the  validity  of  the  will ;  or  the  in- 
testacy of  the  deceased,  and  the  relationship  claimed  by  the 
plaintiff  to  the  deceased  ;  and  demand  to  be  heard  on  peti- 
tion in  respect  of  some  other  matter  to  be  therein  stated. 
The  plaintiff  shall  upon  receiving  such  written  notice,  unless 
otherwise  ordered  by  the  judge,  within  eight  days,  file  an  act 
on  petition.  In  case  he  shall  faQ  to  do  so,  the  defendant 
shall  be  at  liberty  to  file  his  act  on  petition,  and  the  cause 
shall  be  heard  by  affidavit,  unless  the  judge  shall  direct 
otherwise. 

Reffistrar  mav      ^^'  '*  ^^'  ^^  order  to  prevent  the  time  limited  for  bringing 

extend  time      in  declarations,  pleas,  and  other  pleadings  and  proNceedings, 

Se^°^  from  expiring  before  application  can  be  made  to  the  judge 

proceedings,     for  an  extension  thereof,  any  one  of  the  registrars  may,  upon 

reasonable  cause  being  shown,  extend  the  time  for  bringing 

in  such  declaration,  plea,  or  other  pleading  or  proceeding, 

provided  that  such  time  shall  in  no  case  be  extended  beyond 

the  day  upon  which  the  judge  shall  next  sit  in  open  court  or 

in  chambers. 
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€2.  ''24.  A  reoeiyer  (a)  of  real  estate  pending  suit  is  to  give  As  to  bond  by 

bond  in  the  form  annexed  to  these  rules  and  orders,  or  in  a  receive  of  real 

estate. 
form  as  near  thereto  as  the  circumstances  of  the  case  will  ad- 
mit of,  with  two  sureties,  and  in  a  penalty  of  such  an  amount 
aa  may  be  directed  by  the  judge." 

TAXING  BILLS  OF  COSTS. 

63.  ''25.  When anappointmenthas,beenmadeby|the  registrar  Fifteen  mlnu- 
for  taxing  any  bill  of  costs,  and  one  party  only  attend  at  the  *^  fin«c«. 
time  appointed,  the  registrar  may,  nevertheless,  proceed  to 
tax  the  bill,  after  the  expiration  of  a  quarter  of  an  hour,  upon 
being  satisfied  by  affidavit  that  the  other  party  had  due  no- 
tioe  of  the  time  appointed. 

64.  "  26.  If  more  than  one-sixth  is  deducted  from  any  bill  of  If  more  than 
coats  taxed  as  between  party  and  party,  or  as  between  prac-  ^"«"^*»^«<* 
titioner  and  client,  no  costs  incurred  in  the  taxation  thereof 
are  to  be  allowed  as  part  of  such  bill. 

BULKS  AS  TO  SUMMONSES. 

66.  "1.  A  summons  may  be  taken  out  by  any  person  in  By  whom 
any  matter,  whether  contentious  or  non-cootentious.  taken  out. 

66.  "2.  A  printed  form  must  be  obtained  and  filled  up  Form  and  fill- 
with  the  object  of  the  summons,  and  a  half-crown  stamp  ^°^  ^P* 
affixed.     It  must  then  be  taken  to  the  derk  of  the  papers, 

who  will  fill  the  blank  left  in  the  printed  form  for  the  time 
when  the  summons  is  to  be  made  returnable,  and  get  the 
BiTOimons  signed  by  the  registrar. 

67.  "  3.  The  clerk  of  the  papers  is  then  to  enter  the  name  Entry  and  ser- 
of  the  cause  or  matter,  and  of  the  attorney  taking  out  the  sum-  ^^' 

mons,  in  a  book  to  be  called  "  the  nimmona  hookj"  and  re- 
turn the  summons  (with  the  stamp  obliterated),  signed,  to 
the  applicant,  who  is  to  serve  a  copy  on  the  opposite  party. 
This  copy  (except  in  cases  where  the  consent  of  the  party  to 
be  served  has  been  obtained  and  endorsed  on  the  summons) 
must  be  served  on  the  opposite  party  one  clear  day  at  least 
before  the  summons  is  returnable,  and  before  seven  p.m.  On 
Saturday,  the  copy  of  the  summons  is  to  be  served  before 
two  p.m. 

68.  "4.  On  the  day  and  at  the  hour  mentioned  in  the  Attendance. 
smnmons,  the  party  issuing  the  same  is  to  present  himself, 

with  the  original,  at  the  Judges'  Chambers. 

(a)  There  ia  no  provision  for  appointment  of  receivers  in  the  S.  C. 
Act.     Vide  note  to  sec.  51. 
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giaoe  on 
attendance. 


Ab  to  non- 
attendance. 


Order, 


Hearing.  69.  ''  5.  Both  parties  will  be  heard  by  the  judge,  who  will 

make  such  order  as  he  may  think  fit,  and  a  note  of  such  <»- 
der  will  be  made  by  the  registrar  in  the  summons  book. 

Half  an  hoards  70.  "6.  If  the  party  summoned  do  not  appear  after  the 
lapse  of  half  an  hour  from  the  time  named  in  the  summonsi 
the  other  party  shall  be  at  liberty  to  go  before  the  judge' 
who  wiU  thereupon  make  such  order  as  he  may  think  fit. 

71.  ''7.  An  attendance  on  behalf  of  the  party  summoned 
for  the  space  of  half  an  hour,  if  the  other  party  do  not  during 
such  time  appear,  will  be  deemed  sufficient,  and  bar  the  party 
taking  out  the  summons  from  the  right  to  go  before  the  judge 
on  that  occasion. 

72.  '^  8.  If  a  formal  order  is  desired,  the  same  may  be  had 
on  the  application  of  either  party,  and  for  that  purpose  the 
original  summons,  or  the  copy  served  on  the  opposite  party, 
must  be  filed  in  the  registry.  An  order  will  thereupon  be 
drawn  up  and  delivered  to  the  person  filing  such  summons  or 
copy.  The  clerk  of  the  papers,  before  giving  out  the  order, 
is  to  see  that  a  half-crown  stamp  has  been  affixed  to  it,  and  is 
to  obliterate  such  stamp. 

73.  ''9.  If  a  summons  is  brought  to  the  clerk  of  the  papers, 
with  a  consent,  signed  by  the  party  summoned,  or  his  proc- 
tor, solicitor  or  attorney,  indorsed  thereon,  an  order  will  be 
drawn  up  without  the  necessity  of  going  before  the  judge  : 
Provided  that  the  order  sought  is,  in  the  opinion  of  the  regis- 
trar, one  which  the  judge,  under  the  circumstances,  would 
make." 

Further  Rides  a}id  Orders. 

Feb,  24,  1859. 

Appce.  to  Bet       74.  ''  27.  The  entry  of  an  appearance  to  the  warning  of 
forth  interest,  caveat  shall  set  forth  the  interest  in  the  effects  of  the  deoeased 
testator  or  intestate  of  the  person  on  whose  behalf  such  ap- 
pearance is  entered. 
Partv  to  de-         75.  **  28.  In  a  testamentary  cause — when  a  will  is  opposed 
clare  or  plead .  by  a  next  of  kin  of  the  deceased  testator,  or  by  a  person  who 
would  be  entitled  in  distribution  to  his  effects  in  case  he 
should  be  pronounced  to  have  died  intestate,  the  purty  claim- 
ing under  the  will,  though  defendant  in  the  suit,  shall  be 
the  party  to  bring  in  the  declaration,  and  the  party  claiming 
under  an  intestacy  the  party  to  plead  thereto,  at  the  times 
and  in  the  manner  required  by  former  rules  and  orders,  in 
respect  of  contentious  business  in  this  court 


Consent 
orders 


i 
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76.  "29.  In  all  cases  the  party  opposing  a  will  may,  with  his  Party  oppon- 
pleas,  give  notice  to  the  party  setting  up  the  wUl  that  he  ^^^^ 
merely  insists  upon  the  will  being  proved  in  solemn  fonn  of  that  he  only  in- 
law, and  only  intends  to  cross-examine  the  witnesses  pro-  <»°^.^  cross- 
dnoed  in  support  of  the  will,  and  he  shall  thereupon  be  at  witnesses. 
libtriy  to  do  so,  and  shall  be  subject  to  the  same  liabilities  No.  ^^^^^^ 
in  respect  of  costs  as  he  would  have  been  under  similar  cir- 
camstances  according  to  the  practice  of   the  FrerogatiTc 
Court 

This  23rd  day  of  February,  1850." 


FORMS   IN   CONTENTIOUS   BUSINESS, 

Being  those  referred  to  in  Con,  R'ides  ante, 

CAVEAT. — WABNING  TO  CAVEAT    (a.) 


No.  I.  J  CITATION  TO  SEE  WILL  PROVED. 

In  Her  Majesty's  Surrogate  Court,  County  of 

Victoria,  By  the  Grace   of    God,  of   the  United  Kingdom  of   Groat 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith  : 

To  of  in  the  County  of 

(6)  Whereas  it  appears  by  an  affidavit  of  A.  B.  of  ,  sworn  on  and 

filed  in  the  Registry  of  our  said  Surrogate  Court,  that  the  said  A.  K, 
claiming  to  be  the  executor  of  Andrew  Mercer,  late  of  ,  deceased, 

who  died  on  or  about  the  day  of  at  ,  intends  to  prove  in 

•olenm  form  of  law  as  well  the  alleged  last  will  and  testament  of  the  said 
deoeaaed,  bearing  date  the  day  of  ,  as  also  the  [first]  codicil 

thereto,  and  bearing  date  the  day  of  [and  so  on  for  any  other 

codieiUi],  and  that  the  said  deceased  died  a  bachelor  without  parent 
[or  as  the  case  may  be]  and  that  you  the  said  are  the  natural  and 

lawful  ,  and  only  next  of  kin  of  the  said  deceased,  and  the  only  per- 

(o)  Fonns  1  and  2,— The  Caveat,  and  the  Warning  to  Caveat,— among  the  Forms 
for  Contentious  Biuinees  in  the  English  Comt  of  Probate  prior  to  5th  December, 
1859,  are  omitted  from  the  above,  as  forms  for  those  instrmnents  are  provided  by 
ike  S.  C.  Rules  ante.    See  also  p.  341  ante. 

(b)  This  form  of  oommenoement  being  a  slight  alteration  of  the  form  previously 
wd,  was  introdooed  by  Role,  8  £.  C.  P.  1868,  Coote,  3rd  Ed.  863  ii. 
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■on  entitled  to  his  personal  estate  and  effects  [or  oithe  case  may  be],  in 
case  he  be  pronounced  to  have  died  intestate  :  Now  this  is  to  oomuajtd 
YOUy  the  said  ,  that  within  days  after  service  hereof  on  yon, 

inclusive  of  the  day  of  such  service,  you  do  cause  an  appearance  to  be 
entered  for  you  in  the  Registry  of  our  said  Surrogate  Court  in  support  of 
any  interest  you  may  have  in  the  personal  estate  and  effects  of  the  said 
deceased  :  And  take  notice  that  in  default  of  your  so  doing,  the  Judge  of 
our  said  Court  will  proceed  to  hear  the  said  will  [and  codieUs]  proved  in 
solemn  form  of  law,  and  to  pronounce  sentence  in  regard  to  the  validity 
of  the  same,  your  absence  notwithstanding. 
Dated  this  day  of  18    ,  in  the  year  of  our  reign. 


Citation  to  see  will  proved. 
[Name  of  practitioner], 


E.  F., 

Registrar. 


Indorsement  to  he  made  after  service , 

This  citation  was  served  by  G.  H.  on  the  within  named  of 

at  on  the  day  of  18    . 

(Signed),  G.  H. 


No.  II.]  citation  to  bring  in  probate. 

In  Her  Majesty's  Surrogate  Court  of  the  County  of  , 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain 

and  Ireland,  Queen  Defender  of  the  Faith  : 

To  of  ,  in  the  County  of 

Whereas,  it  appears  by  an  affidavit  of  C.  D.,  of  ;  sworn  on 

and  filed  in  the  RegiBtry  of  our  said  Surrogate  Court,  that  probate  of 
the  alleged  last  will  and  testament  [with  codicils  thereto]  of  A.  B.,  late 
of  ,  deceased,   was  on  or  about  the  day  of  18    ,  granted  to 

you  by  our  said  Surrogate  Coiirt,  and  that  the  said  deceased  died  a 
bachelor  without  parent  [or  as  the  case  may  be],  and  the  said  C.  D.  is  one 
of  the  natural  and  lawful  brothers,  and  next  of  kin  of  the  said  deceased, 
and  one  of  the  persons  entitled  in  distribution  to  his  personal  estate  and 
effects  in  case  he  shall  be  pronounced  to  have  died  intestate  [or  interested 
under  a  former  will  bearing  date  &c.,  or  as  the  case  may  be],  and  that  the 
said  probate  ought  to  be  called  in,  revoked  and  declared  null  and  void  in 
law  ;  Now  this  is  to  command  you,  the  said  that  within  eight  days 

after  service  hereof  on  you  inclusive  of  the  day  of  such  service  yon  do 
bring  into  and  leave  in  the  said  Registry  of  our  said  Court  the  aforesaid 
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liiobate  and  further  do  ahow  cause  [if  you  should  thiuk  it  for  your  inter- 
ests ao  to  do],  why  the  said  probate  should  not  be  revoked  and  declared 
null  and  void  in  law  and  the  said  will  [and  codicils]  pronounced  to  be 
null  and  invalid. 
Dftted  this  day  of  IB    ,  and  in  the  year  of  our  reign. 

(Signed)        E.  F., 

Kegistrar. 
[Name  of  practitioner]. 

Indorsement  to  be  made  after  service  as  before. 


No.  ni.]  CITATIOK  TO  BBIKO  IN  ADMINISTRATION. 

In  Her  Majesty's  Surrogate  Court  for  the  County  of 

YicroKiA,  by  the  Grace  of  God,  of  the  United  Kingdon  of  Great  Britain 

and  Ireland,  Queen,  Defender  of  the  Faith  : 

To  of  in  the  County  of 

Mrhereas  it  appears  by  an  affidavit  (a)  of  A.  B.  of  ,  sworn  on 

and  filed  in  the  registry  of  our  said  Surrogate  Court  that  late  of 

deceased,  died  on  at  and  that  on  the  letters  of  ad- 

ministration of  the  personal  estate,  and  effects  of  the  said  deceased  on  the 
suggestion  that  he  had  died  intestate  were  granted  to  you  by  the  author, 
ity  of  our  said  Surrogate  Court  as  the  and  next  of  kin  of  the  said 

deceased  and  as  has  since  been  discovered  that  the  said  made  and 

duly  executed  his  last  will  and  testament,  dated  and  thereof  ap- 

pointed executors  [or  as  the  case  may  be]  and  that  the  said  letters  of  ad- 
^ninistration  ought  to  be  called  in,  revoked  and  declared  null  and  void  in 
law  ;  Now  this  is  to  command  you,  the  said  that  within  eight  days 

after  service  hereof  on  you,  inclusive  of  the  day  of  such  service,  you  do 
bring  into,  and  leave  in  the  registry  of  our  said  Court  the  said  letters  of 
administration,  and  further  do  show  cause,  if  you  should  think  it  for 
your  interest  so  to  do,  why  the  same  should  not  be  revoked  and  declared 
null  and  void. 

Dated  this         day  of  18    ,  and  in  the  year  of  our  reign. 

E.F., 

RegUtrar, 
Citation  to  bring  in  administration. 

[Name  of  practitioner.] 
Indofsement  as  before. 

( s )  Tho  affidavit  should  be  made  by  the  plaintiffs  or  one  of  them. 


L 
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No.  IV.]  CITATION  TO   SKS    PROCfESDIKOS. 

In  her  Majesty's  Surrogate  Court  of  the  County  of 

Victoria,  by  the  Grace  of  Gkxl,  of  the  United  Kingdom  of  Great  Britain 

and  Ireland,  Queen,  Defender  of  the  Faith  : 

To  of  in  the  County  of 

Whereas  it  appears  by  an  affidavit  (a)  of  sworn  on  the  day 

of  18    ,  and  filed  in  the  registry  of  our  said  Surrogate  Court  that 

there  is  now  depending  in  our  said  court  a  cause  entitled  A.  B.  v.  C.  D., 
wherein  the  said  is  proceeding  to  prove,  in  solemn  form  of  law,  the 

alleged  last  will  and  testament  with  codicils  thereto  of  Andrew  Mer- 

cer, late  of         deceased,  who  died  on  or  about  the         day  of         at 

And  whereas  it  appears  by  the  said  affidavit  that  you  are  the  natural 
and  lawful  and  one  of  the  next  of  kin  of  the  deceased,  and  a  party 

entitled  in  distribution  to  the  personal  estate  and  effects  of  the  deceased 
in  case  he  should  be  pronounced  to  have  died  intestate  [or  interested  under 
a  former  will  of  the  said  deceased  bearing  date,  <i-c.,  or  as  the  case  may  6e.] 

Now  THIS  IS  TO  OIVB  NOTICE  TO  YOU,  the  Said 
to  appear  in  the  said  cause,  either  personally  or  by  your  solicitor  or  at- 
torney, should  you  think  it  for  your  interest  so  to  do,  at  any  time  during 
the  dependence  of  the  said  cause,  and  before  final  judgment  shall  be  given 
therein  ;  and  take  notice  that  in  default  of  your  so  doing,  the  judge  of 
our  said  court  will  proceed  to  hear  the  said  will  [and  codicils]  proved  in 
solemn  form  of  law,  and  pronounce  judgment  in  the  said  cause,  your  ab- 
sence notwithstanding. 

Dated  this  day  of  ,  and  in  the  year  of  our  reign 

E.  F., 
Citation  to  see  proceedings.  Registrar. 

[Name  of  practitioner]. 

Indorsement  as  before. 


No.  v.]  PRECIPE    FOR  CITATION. 

In  Her  Majesty's  Surrogate  Court  of  the  County  of 

Citation  [or,  citation  to  see  proceedings]  for  A.  B.  against  CD.  in  » 
matter  of  proving  in  solemn  form  of  law  the  last  will  and  testament  with 

(a)  This  affidavit  must  be  made  by  the  party  on  whose  behalf  the  dtatian  is  ei* 
tracted. 
If  heir-at-law  recite  briefly  the  order  on  motion. 
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codicils  of  Andrew  Mercer,  late  of  in  the  County  of,  &c.,  deoeasedy 

[or  generally  dcBcribing  the  nature  of  the  suit]. 

P.  A. 

Solicitor  or  Attorney, 

(or  A.  B.  in  person).     [Add  an  address  within  three  miles  of 

the  general  post  office]. 

Dated  the  day  of  18 


No.  vl]  form  of  appba&ance. 

In  the  Surrogate  Court,  County  of 
In  the  goods  of  deceased. 


A.  B.  plaintiff,       \     E.  F.,  of  the  &a,  attorney  for  the  defendant^ 

against  >C.  D.,  of  &c.,  who  is  the  lawful  child  and  only 

G.  D.y  defendant.       )  next  of  kin  or,  [cu    the  case  may  be  setting  forth 

interegt},ot  the  said  deceased,  who  intends  to  oppose  the  grant  of  probate 

[or  administration],  for  which  application  has  been  made  herein,  appears 

for  him. 

E.  F., 

Attorney  for  the  said  C,  D.* 

Entered  the  day  of  A.D.  18  (Add  Address,  &c.) 

*  If  the  defendant  appears  in  person,  then  m%datis  mutandis. 


No,  VII.]  DBOLAKATION. 

In  Her  Majesty's  Surrogate  Court  of  the  County  of 

The  day  of  18        , 

A.  B.  [or  A.  B.  by  C.  D.  his  solicitor  or  attorney]  saith  that  Andrew 
Mercer,  late  of  deceased,  who  died  on  or  about  the  day  of 

18        ,  at  being  of  the  age  of  twenty-one  years  and  upwards 

made  his  last  will  and  testament,  with  codicils  thereto  bearing  date,  to  wit, 
the  said  will  on  the  day  of  18      ,  the  first  of  the  said  codicils 

on  tlie  day  of  18        ,  [and  so  on  for  any  other  cod%ciU\  and  in 

the  said  will  appointed  the  said  A.  B.  sole  executor  [or  as  (he  case  may  de] 
thai  the  said  will  and  codicils  respectively  after  having  been  reduced  into 
writing,  were  signed  by  the  said  testator  [or  signed  by  G.  H.  in  the  pre- 
sance,  and  by  the  direction  of  the  testator,  or  signed  by  the  testator,  who 
acknowledged  his  signature  thereto,  or  as  the  case  may  he]  in  the  presence 
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x>f  two  witneaseB  present  at  the  same  time,  and  who  subscribed  the  same  in 
the  presence  of  the  said  testator,  and  whose  names  severally  appear  upon 
the  said  will  and  codicils,  and  that  the  said  testator  was  at  the  time  of 
the  execution  of  the  said  will  and  codicil  respectively  of  perfect  sound 
mind,  memory,  and  understanding. 

NOTIC£  WHERE  THE   DEFENDANT  APPEABS. 

The  defendant  must  plead  hereto  in  eight  days  from  the  date  hereof, 
otherwise  the  plaintiff  will  proceed  to  obtain  probate  of  the  said  will  and 
<;odicil  [or,  as  the  case  may  he]. 


No.  VIII.]  DECLAKATION  IN  AN   INTEREST  CAUSE. 

In  Her  Majesty's  Surrogate  Court  of  the  County  of 

The  day  of  18    , 

A.  B.  [or  A.  B.  by  C.  D.  his  solicitor,  or  attorney],  saith  that  An- 
drew Mercer,  late  of  deceased,  died  on  or  about  the  day  of 
at  intestate  [or,  as  the  case  may  &6,]  a  widower  without 
child,  parent,  brother,  or  sister,  uncle,  aunt,  nephew  or  neice,  leaving  the 
said  to  A.  B. ,  his  lawful  cousin  german,  and  one  of  his  next  of  kin  {oVy  at 
ihe  case  may  be), 

NOTICE. 

The  defendant  must  plead  hereto  in  eight  days  from  the  date  hereof, 
otherwise  the  plaintiff  will  proceed  to  obtain  letters  of  administration  of 
the  personal  estate  and  effects  of  the  deceased  [or,  as  tJie  case  may  be]. 


Uis: 


No.  IX.]  FORM   OF  DEMURRER.  fSf  l^i^^flV 

In  Her  Majesty's  Surrogate  Court  of  the  County  of 
The  day  of  18        , 

A.  B.  or  C.  D. 

The  defendant,  his  solicitor,  or  attorney  [or  '*  in  person,  Ac,"  or  "  plain- 
tiff"] says  that  the  declaration  [or  ''  plea,  &c.,"]  is  bad  in  substance. 


No.  X.]  PLEA   IN  TESTAMENTARY  CAUSE. 

In  Her  Majesty's  Surrogate  Court  of  the  County  of 
The  day  of  18        , 

G.  H.  [or  G.  H.  by  K.  L.  his  solicitor  or  attorney]  saith  that  the  paper 
writing  bearing  date  the  day  of  18        ,  and  alleged  by  the 
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plaintiif  to  be  the  last  will  and  testament  of  Andrew  Mercer,  late  of 
In  the  Oounty  of  deceased  [or  the  first  or  any  other  codicil  thereto,] 

was  net  executed  according  to  the  provisions  of  the  Wills  Act  of  Ontario, 
(or J  that  Andrew  Mercer,  the  deceased  in  this  caose  at  the  time  his  al- 
leged will  [or  eodicU]  bears  date,  to  wit,  on  the  day  of  - 18  , 
was  not  of  sound  mind,  memory,  and  understanding,)  (or  any  other  aver- 
ment in  offposUion  to  ihe  wUl  or  codicU  propounded,) 


No.  XI.]  PLSA  IN  AN  INTSRBST  CAUSB. 

In  Her  Majesty's  Surrogate  Court,  County  of 

The  day  of  ,  18    . 

G.  H.  [or  G.  H.  by  J.  K.,  his  solicitor  or  attorney]  saith,  that  A.  B., 
the  plaintiff,  is  not  the  lawful  cousin  german  of  Andrew  Mercer,  who  died 
on  or  about  the  day  of  18    ,  at        the  deceased  in  this  cause. 

And  further,  thaij  the  said  deceased  died  intestate  [or  as  the  ease  may  he] 
A  widower,  without  child,  parents,  brother  or  sister,  uncle  or  aunt,  ne- 
phew or  niece,  or  cousin  german,  leaving  him,  the  said  G.  H.,  his  lawful 
cousin  german  once  removed,  and  his  only  next  of  kL^  [or,  (u  ihe  ecue 
may  he,] 

No.  Xn.]  AFFIDAVIT  OF  80RIPTS. 

In  Her  Majesty's  Surrogate  Court  of  the  County  of 

A.  B.  V.  C.  D. 

I,  A.  B.,  of  in  the  county  of  ,  party  in  this  cause,  make 

oath  and  say,  that  no  paper  or  parchment  writing,  being  or  purporting 
to  be  or  having  the  form  or  efiect  of  a  will  or  codicil,  or  other  testamen- 
tary disposition  of  Andrew  Mercer,  late  of  ,  in  the  County  of 

,  deceased,  the  deceased  in  this  cause,  has  at  any 
time  either  before  or  since  his  death  come  to  the  hands,  possession,  or 
knowledge  of  me  this  deponent,  save  and  except  the  true  and  original  last 
wiU  and  testament  of  the  said  deceased,  now  remaining  in  the  registry  of 
this  court  [or  hereunto  annexed,  or  as  the  case  may  he]  the  said  will  bearing 
date  the  day  of  ,  IS    ,  [or  as  the  case  may  he,]  also  save   and 

except  [here  add  the  dates  and  particulars  of  any  other  testamentary  paper 
of  which  the  deponent  has  any  knowledge,] 

(Signed)  A.  B. 

Sworn  at  on  the  day  of  ,  18,  before  me, 

[Person  authorized  to  administer  oaths  under  the  Act] 
N.B. — All  papers  answering  the  description  given  in  C.  B.  19  post,  which 


K   .     • 
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are  in  the  poueuion  or  under  the  control  of  the  party  making  the  affidavit 
should  be  particularly  described  therein,  and  if  possible  annexed  thereto 
and  brought  into  the  registry. 

If  any  such  papers  are  known  to  be  in  the  possession  or  under  the  con- 
trol of  any  other  person,  the  description  and  the  name  and  address  of  such 
other  person  should  also  be  set  forth. 


No.  Xm.]  THB  ISSUE. 

In  Her  Majesty's  Surrogate  Court,  &c.,  the  day  of  ,18    . 

A.B.  v.  C.  D. 
A.  B.,  by  P.  Q.,  his  proctor,  solicitor,  or  attorney,  [or  in  person]  did 
deliver,  to  wit,  on  the  day  of  18         to  the  said  C.  D.,  hif 

declaration  in  the  words  and  figures  following  : 

[Here  insert  declaration  ai  length.] 
Whereupon  the  said  C.  D.  did  deliver,  to  wit,  on  the         day  p€ 
to  the  said  A.  B.,  his  plea,  in  the  words  and  figures  following  : 

[Here  insert  plea  at  length,] 
[Add  any  further  pleadings,] 
Therefore  the  plaintiff  claimed  that  the  cause  should  be  tried  as  the 
Court  shall  direct. 


No.  XrV.]  NOTICE  AS  TO  MODE  OP  TRIAL 

In  her  Majesty's  Surrogate  Court  of  the  County  of 

A.  B.  V,  C.  D. 
To  of 

Take  notice,  that  after  the  expiration  of  eight  dear  days  from  the  serrice 

(  plaintiff    'j 

hereof  the   < >  in  this  cause  intends  to  apply  to  the  court  to  tiy 

(  defendant ) 

the  qaestion  at  issue' before  itself  [or  by  a  common  jury  before  itself], 

[or  to  direct  an  issue  to  be  tried  before  the  judge  of  by  a 

common  jury  at  the  next  to  be  holden  in  and  for  the  Coooty 

of  ],  [or  as  the  case  may  be]. 

Dated  this  day  of  18 


(  A.  B.  ) 
|C.  D.    I 


(Signed^ 
or  £.  F.,  proctor,  solicitor,  or  attorney 
for 


<  A.  B.    I 
|C.  D.    I 
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No.  XY.]  REOORD. 

In  Her  Majesty's  Surrogate  Court  of  the  County  of 

This  day  of  18 

A.  B.  w.  C.  D. 

A.  B.  by  E.  F.,  his  solicitor  or  attorney  [or  in  person]  having  cited  C. 
D.  to  appear  in  support  of  any  interest  he  may  have  in  the  estate  and  ef- 
fects of  Andrew  Mercer  [or  according  to  the  term  of  citation],  [or  A.B.  by 
XL  F. ,  his  solicitor  or  attorney  {or  in  person),  having  warned  the  caveat 
entered  by  C.  D.  in  the  estate  and  effects  of  Andrew  Mercer],  late  of 
,  deceased,  who  died  on  or  about  the  day  of  18    ,  at 

,  the  said  C.  D.  appeared  thereto  personally  [or  by  his  solicitor 
or  attorney],  whereupon  to  wit,  on  the  day  of  18    ,  did 

deliver  his  declaration  to  the  said  ,  in  the  words  and  figures  follow- 

ing :    [Here  insert  declaration  at  length,] 

Whereupon  the  said  did  deliver  to  wit,  on  the  day  of  • 

to  the  said  his  plea  in  the  words  and  figures  following : 

[Here  ineert  at  length  plea  and  any  further  pleadings,] 
Therefore,  claimed  that  the  cause  should  be  tried  as  the  Court  should 

direct. 

Whereupon  the  jnd%e  did  order  as  follows  [here  set  forth  the  direction  as 
to  the  mode  of  hearing  or  trial]  : 


Ko.  XVI.]  RSOOKD  nr  OASB  of  PABTIBS  OITBD  JXOT  APPBARINa. 

In  Her  Majesty's  Surrogate  Court  of  the  County  of 

This  day  of  18    . 

A.  B.  vs.  C.  D. 

A.  B.  by  £.  F.,  his  solicitor  ,or  attorney  [or  in  person],  having  cited  C. 
D.  to  appear  in  support  of  any  interest  he  may  have  in  the  estate  and  ef- 
fects of  Andrew  Mercer  [or  according  to  the  terms  of  the  citation],  late  of 
,  deceased,  who  died  on  or  about  the  day  of  ,  at  , 

the  said  C.  D.  did  not  in  any  wise  appear  thereto  :  Whereupon  in  default 
of  appearance  of  the  said  C.  D.,  the  said  A.  B.  did  file  his  declaration  in 
the  Registry,  in  the  words  and  figures  following  :  [Here  insert  the  declare 
atian  at  lengtK], 

Therefore,  A.  B.  claimed  that  the  cause  should  be  tried  as  the  Court 
•hoold  direct ;  whereupon  the  judge  did  order  as  follows  :  [Here  $ei forth 
iht  direction  as  to  the  mode  of  tria(\ 
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No.  XTTI.]  FORM  OF  QCJBSTIOirS  TO  THE  JURY. 

In  Her  Majesty's  Surrogate  Court  of  the  County  of 

A.  B.  vs.  C.  D. 

Whereas,  A.  B.,  the  {  V^^f*     I  avers,  and  CD.,  the  |  ^f^^^t, ) 

(  defendant,  )  (  plain  tiff,     ) 

denies  that  [here  set  out  each  question  at  is9iie  between  the  parties  and  repeat 

the  form  as  often  as  may  be  necessary,  and  condtM]  therefore  let  a  jury 

come. 


No.  xyul]  8UBp<ena  ad  tbstificandum. 

YiOTORiA,  by  the  Grace  of  Ood,  of  the  United  Kingdom  of  Great  Britain 
«  aud  Ireland,  Queen,  Defender  of  the  Faith  : 

To  [naine«  of  the  witnesses  included  in  the  subposncL^^GBXETUXO. 

We  command  you  and  every  of  you,  that  all  other  things  set  aside  and 
ceasing  every  excuse,  you  and  every  of  you,  be  and  appear  in  your  proper 
persons  before  [insert  the  name  of  the  judge]  judge  of  our  said  Sur- 

rogate Court,  at  ,  on  the  day  of  ,  by  of  the  clock 

of  the  forenoon  of  the  same  day,  and  so  from  day  to  day  until  the  cause 
or  proceeding  is  heard  or  tried,  to  testify  the  truth  according  to  your 
knowledge  in  a  certain  cause  now  in  the  court  before  our  said  judge, 
depending  between  plaintiff  and  defendant,  [or  in  a  certain 

cause  or  proceeding  now  in  the  court  before  our  said  judge  depending,  in 
default  of  appearance  of  the  parties  cited  entitled]  on  the  part  of  the 
[plaintiff  or  defendant,  as  the  case  may  be],  and  at  the  aforesaid  day  between 
the  parties  aforesaid,  to  be  heard  or  tried  [or  in  default  aforesaid,  between 
the  parties  aforesaid  to  be  heard].*  And  this  you  nor  any  of  you  shall  in 
no  wise  omit,  under  the  penalty  of  every  of  you  of  four  hundred  dollars. 

Witness  [insert  the  name  of  the  judge],  judge  of  our  said  Surrogate  Court, 
the  day  of  ,  in  the  year  of  our  reign. 

(Signed)  E.  F., 


[Ncrnie  of  the  practitioner  and  address,] 


Registrar 


No.  XIX.]  SUBPCBNA  DUGBS  TBCC71C. 

(-4*  in  preceding  form  to*,) 

And  also  that  you  bring  with  you,  and  produce  at  the  time  and  plsce 
aforesaid  [here  describe  shortly  the  deeds,  letters,  papers,  ifrc,  required  U>  he 


J 
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pfodueed],  then  and  there  to  testify  and  show  all  and  aingular  those  things  ' 
which  yon  or  either  of  yon  know  or  the  said  deed  or  instmment  doth  im- 
port of  and  concerning  a  certain  cause  or  proceeding  now  in  our  said  court 
before  our  said  judge  depending,  between  plaintiff  and  defend- 

ant, [or  a  certain  cause  or  proceeding  now  in  our  said  court  before  our  said 
judge  depending,  in  default  of  appearance  of  parties  cited,  entitled  ,] 

on  the  part  of  the  [plaintiff  or  defendant,  or  as  the  ccue  may  he],  and  at  the 
aforesaid  day  between  the  parties  aforesaid  to  be  heard  or  tried.  And  this 
you  nor  any  of  you  shall  in  nowise  (concluded  as  in  preceding  form). 


No.  XX.]  PBJECIPE  FOR  SUBPOENA  AD  TESTIFICANDUM. 

In  Her  Majesty's  Surrogate  Court  of  the  County  of 

A.  B.  vs.  C.  D. 

Subpoena  for  to  testify  between  A.  B.  plaintiff  and  C.  D.  defend- 

ant, on  the  part  of  the  plaintiff  [or  defendant],  the  day  of  18    . 

(Signed)  P.  A. 

Plaintiff's  Solicitor. 

IVO.  XXI.]  PJEUECIPE  FOB  SUBPCENA  DUCES  TECUM. 

In  Her  Majesty's  Surrogate  Court  of  the  County  of 

A.  B.  M.  C.  D. 

Subpoena  for  to  testify  and  produce,  &c.,  between  A.  B.  plaintiff 

and  G.  D.  defendant,  on  the  part  of  the  plaintiff  [or  defendant],  the 

^y  of  18    . 

(Signed)  P.  A. 

PUUnUff's  Solicitor  or  Attorney. 


Kg.  XXII.]  NOTICE  TO  ADMIT  DOCUMENTS. 

In  Her  Majesty's  Surrogate  Court  of  the  County  of 

A.  B.  vs.  C.  D. 

Take  notice,  that  the  \  JBJ^E >  in  this  cause  proposes  to  adduce  in 

(  defendant ) 

eridenoe  the  several  documents  hereunder  specified,  and  that  the  same 

msy  be  inspected  by  the  {    V."  f^    I  **         on         between  the  hours 

(    nlaintiff    ) 


plaintiff 
I 
plaintiff 


of  and  the  I    ^   .    ^^  i  is  hereby  required,  within  forty-eight  hour* 
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from  the  iMi-mentioned  hour,  to  admit  that  such  of  the  said  documents 
as  specified  to  the  originals  were  respectively  written,  signed  or  executed 
as  they  purport  respectively  to  have  been,  that  such  as  are  specified  to  be 
copies  are  true  copies,  and  such  documents  as  are  stated  to  have  been 
served,  sent  or  delivered  were  so  served,  sent  or  delivered  respectively, 
saving  all  just  exceptions  to  the  admissibility  of  all  such  documents  as 
evidence  in  the  cause.    Dated,  &c. 

To  I  ^'  ^'  \  ^^^'^'9  attorney  or  solicitor  )  defendant 
'  C.  D.  )  or  agent  for  )   plaintiff. 

^Siffned)  {  ^'  ^'  I  ^  ^'  H» >  attorney  or  solicitor  )   plaintiff. 
'  A.  B.  )  or  agent  for  )  defendant 

[Here  describe  the  documents  in  the  common  law  coxmts.] 


No.  XXin.]  SUBPCENA  TO   A   WITNESS  TO  BE  EXAIONED  TOUCHIKO   A  TESTA- 
MEKTABY  PAPER  OF  WHICH  HE  IS  SUPPOSED  TO  HAVE  KNOWLEDGE. 

YiCTOBiA,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain 

and  Ireland  Queen,  Defender  of  the  Faith. 

To  of  ,  GusETiNO : 

We  command  you,  that,  all  other  things  set  aside,  and  ceasing 
every  excuse,  you  do  appear  before  A.  B.,  the  judge  of  our  said 
Surrogate  Court  at  on  the  day  of  18      ,  by  of 

the  clock  in  the  forenoon  of  the  same  day,  and  so  from  day  to  day  until 
you  be  dismissed  by  our  said  judge,  to  testify  to  the  truth  according  to 
your  knowledge  [or  to  answer  to  certain  interrogations  to  be  administered 
to  you],  touching  a  certain  paper,  writing,  or  script,  being,  or  purporting 
to  be  testamentary,  to  wit :  [here  deecribe  the  script  and  give  its  date  as 
accurately  as  possible]^  of  which  said  paper,  writing,  or  script,  reasonable 
grounds  have  been  furnished  to  our  said  judge  for  believing  that  yon 
have  knowledge.   And  this  you  shall  in  no  wise  omit,  under  the  penalty  of 

Witness  [insert  the  name  of  the  judge],  at  the  Surrogate  Court,  the 

day  of  18    ,  in  the        year  of  our  reign. 

E.F., 

Registrar, 
[Name  of  the  practitioner  and  address.] 

Indorsement  to  he  made  after  service. 

This  subpoena  was  served  by  J.  K.  on  the  within  named  on  the 

day  of  18    . 

(Signed;,  J.  K. 
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No.  ZZIT.]  PBiBOIPB  FOB  SITBPCENA  TO  ▲  WITNBSS  TO  BRINa  DT  A  SOBIPT. 

In  Her  Majesty's  Surrogate  Ooort. 

A.  S.  V,  C.  I^. 

Subpoena  for  W.  W.  to  bring  into  and  leave  in  the  registry  of  the  said 
Court  [^^ere  aeewraUly  describe  the  acript]. 

The  day  of  18    . 

^S*     fid^     \   A.  B.   )  J  P.  A.,  plaintiff's  [or  defendant's]  proctor, 

I   C.  D.    J  (  solicitor,  or  attorney. 


No.  XXy.]      PRJCOIPB   FOB  SUBPOENA  TO  BB  EXAMINED  TOnCHINQ  A  TESTA- 
MBNTABY  PAPER  OF  WHICH  HE  IS  SUPP06BD  TO  HAVB  KNOWLEDGE. 

In  Her  Majesty's  Surrogate  Court. 

Subpoena  for  W.  W.  to  testify  respecting  a  paper,  writing,  or  script, 
being,  or  purporting  to  be,  testamentary,  to  wit :  [deicribmg  it],  of  which 
he  is  supposed  to  have  knowledge,  on  the  part  of  ,  this  day  of 

18    . 

rSimed^     i  ^'^-    \    or    i   ^"  -^  plaintiff's    [or  defendant's]    proctor, 
I  C,  D.    ;  }  solicitor,  or  attorney. 


Na  ZXTI.]  SNTBT  ON  THE  BECOBD  OF  A  VEBDICT. 

Afterwards,  on  the  day  of  18    ,  before  the  Judge  of 

Her  Majesty's  said  Surrogate  Court,  come  the  parties  within  mentioned,  by 
their  lespectiye  attorneys  [or  as  the  cote  may  he]  within  mentioned,  and  a 
jury  duly  summoned  also  come,  who,  being  sworn  to  try  the  matters  in 
question  between  the  parties,  upon  their  oath  say  that  [date  (he  affirma- 
Udt  or  fUffotive  of  the  isaue,  as  found  for  the  plainUffor  defendant,  and  in  the 
terms  adopted  in  the  questions  for  the  jury.] 

[If  ihere  he  several  issues  joined  and  tried,  then  sa^j]  as  to  the  first  is- 
sue within  joined,  upon  their  oath  say,  that  \here  state  the  affirmative  or 
negaiiwe  of  the  issue,  as  found  for  plaintiff  or  defendant],  and  as  to  the 
■eoond  issue  within  joined,  the  jury  aforesaid,  upon  their  oath,  say,  &o, 
[so  proceed  to  state  the  finding  of  the  jury  upon  all  the  issues]  :  Whereupon 
the  judge  decreed  [here  set  forth  the  tenor  of  the  decree,] 

(Signed),        A.  B., 

Registrar. 
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Na  ZXVII.]  EITTBT  ON  THB  RECORD  OF  ▲  JUDGMKNT. 

*  ■ 

Afterwards,  on  the  day  of  18      ,  before  the 

Judge  of  Her  Majesty's  said  Surrogate  Court,  come  the  parties   within 

mentioned, 'by  their  respective  attorneys  [or  aa  the  case  may  hi\  within 

mentioned  :  Whereupon  the  judge  decreed  \hert  intert  the  te/ihor  of  ihe 

decreed] 

(Signed),        A.  B.. 

Regigtrair. 


No.  XXVIII.]  iNVMrroRY. 

A  true,  full,  and  particular  inventory  of  all  and  singular  the  personal 
estate  and  effects  of  A.  B.;  late  of  deceased,  which  have  at  any 

time  since  his  death  come  to  the  hands,  possession  or  knowledge  of  C.  D., 
the  sole  executor  named  in  the  last  will  and  testament  of  the  said  A.  B. 
[or  administrator  of  the  said  personal^tate  and  effects,  cur  ihe  case  may  6c], 
made  and  exhibited  upon  and  by  virtue  of  the  corporal  oath  \or  solemn 
affirmation]  of  the  said  C.  D. ,  as  follows,  to  wit  : 

First,  this  exhibitant  saith,  that  the  said  deceased  was  at  the    % 
time  of  his  death  possessed  of         ....... 

[The  details  of  the  deceased* s  effects  must  be  here  inserted  in  as  in 
many  sheets  of  paper  as  may  be  necessary,  and  the  value  inserted 
opposite  to  each  particular']  (a). 

Lastly,  this  exhibitant  saith,  that  no  personal  estate  or  effects  of  or  be- 
longing to  the  said  deceased  have  at  any  time  since  his  death  oome  to  the 
hands,  possession  or  knowledge  of  this  exhibitant,  save  as  is  hereinbefore 

set  forth. 

(Signed)  C.  D. 

On  the  day  of  18        the  said  C.  D.  was  duly  sworn 

to  [or  solemnly,  sincerely  and  truly  declared  and  affirmed,  accord- 
ing to  the  form  of  words  prescribed  by  the  statute  applicable  to  the 
particular  case]  the  truth  of  the  above  inventory  at 

Before  me  [person  authorized  to  administer  oaths  under  the  Ad], 
(a)  As  to  value  see  Bradshaw  t.  Bradskaw,  2  Lee,  272. 
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Ko.  XXIX.]  PBTinoir. 

In  Her  Majesty's  Surrogate  Court  of  the  County  of 

A.  B.  V,  C.  D.  The  day  of  18    . 

A.  B.  [or  £.  F.  proctor^  solicitor,  or  attorney  for  A.  B.]  the  plaintiff 
says,  that 

[Here  insert  aU  the  facts  which  are  to  he  aUegtd.} 

Wherefore  the  said  A.  B.  prays,  that 

IHere  end  wWh  the  prayer  of  the  plaintiff, "] 

(Signed)  A^  B.  [or  E.  F.,  &c.]. 


XXX .]  AN  SWBB  TO  PETITION. 

In  Her  Majesty  Surrogate  Court  of  the  County  of 

A.  B.  V.  C.  D.  *  The  day  of  18    . 

CD.  [or  G.  A.,  proctor,  solicitor  or  attorney  for  C.  D.]  the  defendant 
says,  that 

[Here  insert  the  facts  to  be  alleged  in  ansvoerl. 
Wherefore  the  said  C.  D.  prays,  that 
[Here  insert  the  prayer  of  the  defendant], 

(Signed)  C.  D.  [or  G.  H]. 

The  reply,  rejoinder,  <kc,  {if  any  swih  he  necessary),  are  to  he  followed  out 
in  the  same  form, 

Ko.  XXXI.]  NOTICE  OF  APPEAL. 

A.  B.  tj.  C.  D. 

Notice  is  hereby  given  that  the  defendant  [or  plaintiff]  in  a  suit  lately 
depending  in  Her  Majesty's  Surrogate  Court  of  &c.,  entitled  A.  B.  v,  C. 
D.,  has  in  due  timejmd  place  appealed  against  a  certain  final  order  or  de- 
cree made  in  the  said  cause  by  His  Honour  the  Judge  of  the  said  Surro- 
gate Court  on  the  day  of  18  ;  whereby  amongst  other 
things,  he  did  order  and  decree. 

[Here  set  forth  the  matters  which  are  (he  subjects  of  appeal]. 

(Signed)  C.  D.  [or  G.  H.,  proctor,  solicitor 

•  or  attorney  for  C.  D.,  the  de- 

fendant] or  asihe  case  may  be. 
This  day  of  18    , 
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No.  ZXXn.]         BOND  TO  BE  EXECUTED  BT  A  RECEIYBR  OF  KKAL  K8TATB, 

PEin>INO  SUIT. 

(OmitUd.) 


No.  XXXin.]  MOTION   PAPER. 

In  the  Surrogate  Court,  County  of 
Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

In  the  goods  of  Andrew  Mercer,  deceased. 

I  » 

Andrew  Mercer,  late  of  ,  died  on  the  day  of  >  18    y 

intestate,  without  child  or  parent,  leaving  the  said  C.  D.,  his  lawful  widow 

and  relict  and  the  said  A.  B.,  his  natural  and  lawful  brother  and  only  next 

of  kin. 

The  said  C.  D.,  having  deferred  taking  upon  her  the  administration  of 
the  personal  estate  and  effects  of  the  said  deceased,  and  the  said  A.  B., 
on  the  day  of  ,  extracted  a  citation,  under  seal  of  this  Court, 

against  her,  the  said  C.  D.,  to  accept  or  refuse  letters  of  administration  of 
the  personal  estate  and  effects  of  the  said  deceased,  or  show  cause  why  the 
same  should  not  be  granted  to  him,  the  said  A.  B. 

This  said  citation  was  afterwards,  viz.,  on  the  day  of  ,  18    , 

personally  served  on  the  said  C.  D. ,  and  was  on  the  day  of  > 

18     ,  returned  into  this  honourable  Court. 

No  appearance  has  been  given  to  the  said  citation. 

The  above  averments  are  proved  by  affidavits  filed. 

The  Court  will  be  moved  by  counsel  to  decree  letters  of  administration 

of  all  and  singular  the  personal  estate  and  effects  of  the  said  deceased  to 

be  granted  to  the  said  A.  B. 

(Signed)  ,  SolidUyr,  d:c. 


ixxrv.]  ORDER  ON  MOTION  FOR  MODE  OF  TRIAL. 

In  the  Surrogate  Court  of  the  County  of  Ontario. 


D.  T.  and  I.  L.,  plaintiffs,  \      Upon  reading  the  notice  herein  to  the  de* 

and  >  f  endant  in  person  of  the  intention  to  apply 

G.  T.  S.,  defendant.        )  to  this  Court  for  the  mode  of  trial  of  this 

cause,  dated  the  tenth  day  of  September  last,  the  affidavit  of  service 

thereof  and  the  enlargement  thereon  endorsed,  and  it  having  been  further 
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enlarged  into  this  present  term,  and  on  the  application  of  the  plaintifTa 
attorney,  and  hearing  what  was  alleged  by  counsel, — it  is  ordered  that  the 
plaintiff  herein  do  proceed  with  the  trial  of  this  cause  before  a  jury  at  the 
next  December  fittings  of  the  County  Court  of  the  County  of  Ontario,  at 
Whitby  ;  the  record  to  be  entered  therefor,  and  all  proceedings  herein  to 
be  had  and  taken  for  such  trial  at  said  time  and  place  as  may  be  requisite 
and  necessary. 

And  it  is  further  ordered  that  the  questions  to  be  submitted  to  and 
tried  by  the  said  juiy,  disclosed  in  the  pleadings  in  this  cause,  are  and 
shall  be  as  follows  : — 

1st.  Was  the  paper  writing  alleged  to  be  the  last  will  and  testament  of 
the  late  M.  W.,  deceased,  and  dated  the  second  day  of  August  last  (A  D. 
1873),  executed  according  to  the  provisions  of  the  Statutes  then  in  force 
in  this  Province. 

2nd.  Was  the  said  M.  W.,  deceased,  at  the  time  the  said  will  bears  date^ 
to  wit,  on  the  said  second  day  of  August  last  (A.D.  1873),  of  sound  mind^ 
memory  and  understanding. 

3rd.  Did  the  said  M.  W.  execute  the  said  will  or  paper  writing  last 
aforesaid  not  m  of  her  own  free  will  but  contrary  to  her  intentions  and 
under  a  mistake,  and  under  undue  influence  and  colkision. 

On  motion  of  Mr.  McM.,  of  Coimsel  for  the  said  plaintiff. 

Dated  the  day  of  ,  18    . 

By  the  Court. 

(Signed)       J.  V.  Ham, 

Begistrar  8,  C,  Ontario. 


APPENDIX  B. 


COSTS  IN  CONTENTIOUS  BUSINESS. 


The  following  items  of  fees  applicable  to  oontentioas  buBiness  are  pio- 
Tided  for  by  the  S.  0.  Act,  ante,  61,  viz.: — 


PAYABLE  TO  THB  CROWN. 


Fees.  On  every  instrument  or  process  with  seal  of  Court,...  |0  60 

On  every  final  judgment  in  contentious  or  disputed 

vIUMtB,  .a.  .•*  ...  ...  •••  .••  ...        X   \nf 


TO  THV  JUDOB. 


On  every  order,  ...        ...        ...        ...        ...        ...         ...         ...  0  s^ 

Os  every  special  attendance  or  attendance  for  audit,           1  00 

For  every  day's  sittings  in  contentious  or  disputed  cases 2  00 

On  evidence,  if  taken  before  Judge,  per  folio,         1  00 


Oosts  were  allowed  Proctors,  Solicitors,  and  Attorneys  praotiBing 
in  the  Court  of  Probate  in  England  in  Court  and  Contentious  Bu- 
siness on  the  following  proceedings  (a) : 

The  column  for  fees  or  charges  is  left  blank.  According  to  the 
•cases  before  referred  to  (p.  57  ante),  if  the  taxation  be  under  a 
decree  or  order  of  the  Surrogate  Court,  the  County  Court  tariff  of 
fees  will  be  used ;  t.  e.  as  to  matters  not  otherwise  provided  for 
by  the  S.  C.  Act  or  Rules  (6). 

CITATION. 

Citation  including  praecipe,       

Oitation  to  see  proceedings,  including  praecipe,        

(a)  Vide  the  Jurut  k.  L.  J.  (N.  S.)  of  1858,  and  Honey's  Probate  Acts. 
(6)  Vide  section  72,  S.  C.  Act,  and  note,  ante,  p.  56. 
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Certificate  of  service,      ...        ...        ...        ••• 

Service  of  citation,  if  within  two  miles  of  the  pkce  of  business  of 
the  practitioner  or  of  the  person  employed  to  effect  the  service, 

If  beyond  that  distance  in  addition  for  every  mile  one  way,  ... 
Affidavit  of  service,  if  three  folios  of  seventy-two  words  or  under, 

If  necessarily  more  than  three  folios,  for  eveiy  folio,  including 

vUL'V,  ••  ...  ...  ...  ...  ...  ...  ... 

In  cases  in  which  the  person  to  be  served  shall  avoid  service,  or 
the  service  shall  be  effected  beyond  the  jurisdiction,  such  a  sum 
to  be  allowed  for  service  as  the  registrar  may  consider  reasonable 
under  the  circumstances, 

SUBPCBKA. 

Subpoena  ad  testificandum,  including  prsscipe,        

Subpoena  duces  tecum,  or  to  bring  in  a  script,  if  five  folios  of 

seventy-two  words,  or  under,  including  prsscipe, 

If  necessarily  exceeding  five  folios,  for  each  additional  folio  of 
seventy-two  words,  ...        ...        ...        ...        ...        ..». 

Service  of  a  subpoena.     Same  as  citation. 

WRIT. 

Writ  of  attachment,  including  prsdcipe,         

Writ  of  sequestration,  including  praecipe,       ^ 

Writ  of  fieri  facias,  including  praecipe,  

INSTBUCmOKS. 

Instructions  for  citation,  for  pleadings,  for  interrogatories,  for  spe- 
cial affidavits,  or  for  inventories,      

Ditto  to  defend  suit,  

Ditto  for  brief ,  or  case  for  hearing,        

If  there  are  several  witnesses  and  the  brief  is  necessarily  long  an 
additional  fee  will  be  allowed. 

PLEADIKOS  AND  C0PIB8. 

Drawing  and  engrossing  declaration,  if  ten  folios  of  seventy-two 

words  or  under,  

If  exceeding  ten  folios,  for  every  additional  folio. 
Drawing  and  engrossing  pleas,  replications,  demurrers  and  other 
pleadings,  except  those  simply  joining  or  takinff  issue,  if  ten 

folios  of  seventy-two  words  or  under,         

If  exceeding  ten  folios,  for  eveiy  additional  folio,        

Copies  of  declaration  or  other  pleading  to  file,  at  per  folio  of 
seventy-two  words,     ...        ...        ...        ...        ...        ...        ••• 


/ 
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THB  ISSUE. 

Drawing  the  iBSue,  if  fifteen  folios  of  Beyenty-two  words,  or  under, 
including  copy,...         ...         ...         ...        ...         ...         •••         ... 

If  exceeding  fifteen  folios,  per  folio,  including  copy, 

THE  BEGOBD. 

Engrossing  record  to  file,  at  per  folio  of  seventy-two  words, 

SPECIAL  CASE. 

For  case  for  motion,  including  fair  copy  for  judge, 

If  necessarily  exceeding  seven  folios  of  seventy-two  words  in 
length,  for  every  additional  folio  of  seventy-two  words,  in- 
cluding copy,        ...         ...         ...        ••• 

For  case  to  advise  on  evidence,  including  copy  for  counsel,  .  . 

If  the  case  exceeds  ten  folios  in  length,  and  it  is  shown  that  it 
could  not  be  used  as  part  of  the  brief  or  case  for  the  hearing, 
an  additional  fee  will  be  allowed. 

D&AWINO  mSTEUMENTS. 

Drawing  any  instrument  to  be  filed  in  or  issued  by  the  registry  for 
which  no  other  fee  is  herein  allowed,  and  for  fair  copy  to  be  filed 
or  issued,  per  folio  of  seventy- two  words, 

PEBUSIKO  AND  ABSTRAOTINO. 

For  perusing  and  abstracting  pleadings,  testamentary  papers  and 
exhibits  of  all  kinds,  per  folio  of  seventy-two  words,       

BBIRFS  AND  CASES  FOB  HEABIVO. 

For  drawing  same,  per  folio  of  seventy- two  words,  .  *        

For  each  copy,  per  folio  of  seventy-two  words,         

MAPS  AND   PLANS. 

For  maps  or  plans, each  from 

Copies  of  same,  if  required, each  from 

AFFIDAVITS. 

Drawing  affidavit : 

If  five  folios  of  seventy-two  words  or  under,  including  copy  for 

the  court  or  registry,      

If  above  five  folios,  per  folio  including  copy,     

INTBBBOGATOBIBS. 

For  drawing  the  same,  at  per  folio  of  seventy-two  words,  and  copy 
for  the  court,     ...        ...        ...        ...        .«. 


\ 
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COPIXS. 

For  eyery  plain  copy  of  a  Bcript,  exhibit  or  other  inBtmment,  per 

folio  of  seventy-two  words, 

If  the  same  or  any  part  thereof  are  required  to  be  made  /oc 
simile,  for  the  part  or  parts  copied  /oc  nmiU,  in  addition  tor 
the  above,  per  folio  of  seventy- two  words, 

OOLLATIKO.  ' 

For  collating  any  copy  of  a  script,  exhibit  or  other  instrument  with 
the  original,  or  with  another  copy  thereof,  per  folio  of  seventy 
words,  in  addition  to  the  fee  for  attendance,        

KOTICBS. 

All  necessary  notices,  if  three  folios  or  under,  inclusive  of  copy  and 

BVfVXW,    •••  ••■  •■  •••  ••■  •••  •••  •••  ••• 

If  necessarily  exceeding  three  folios,  for  every  additional  folio, 
In  all  cases  where  service  of  a  notice  is  necessary  beyond  two  miles 
miles  of  the  place  of  business  of  the  practitioner,  the  same  fee 
aa  upon  the  service  of  a  citation. 

SUMMONSES. 

Drawing  summons, 

Copy  of  summons  or  order  of  the  judge,  and  service,  

ATTEKDA190E8. 

For  attendance  on  and  feeing  counsel,  ...        

Attendance  on  consultation,      

Attendance  on  conference,        ...        ...        ...        ...        ...        ... 

Attendance  in  pursuance  of  notice  to  admit, 

For  every  hour  after  the  first,       

Attendance  on  trial  or  hearing  when  cause  is  on  paper  and  not  tried 

or  heard,  or  on  motion  in  court, 
On  trial  or  hearing,         ...        ...        ...        ...        ...        ...        ... 

If  it  lasts  the  whole  day,    ... 
Attendance  on  examination  of  witnesses  under  a  commission  or  or- 
der : 

If  in  (England  or  Wales)  Ontario,  per  diem,      

ju  oisew^uero, •*.         ...         ...         ...         .•.         «•.         .••         .•• 

For  all  necessary  attendances  in  chambers  before  the  judge  or  before 
a  commissioner,  on  counsel,  in  the  registry,  or  upon  the  ad- 
Terse  parties  or  practitioner,  for .  which  no  other  fee  is  herein 
aAvOw^eo,  .•*         •*.         .••         ...         •••         ...         ..•         ... 
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TERM   FEES,   LETTERS  AND   BCBS3EKOBRS. 

Term  fee,  letters  and  meBsengerSi  for  each  term  in  which  any  busi- 
ness is  done  in  court  or  in  chambers  other  than  obtaining  an  or- 
der for  taxation,  or  attending  the  taxation  of  bills  of  costs. 

For  every  necessary'  letter  written  to  any  person  other  than  the 
practitioner*s  own  client,        

BILI^  OF  COSTS. 

Drawing  bill  of  costs  and  copy  for  taxation,  per  folio  of  seventy- 

VlTv     Vv\/XVllSa  •••  ••«  •••  •■•  •••  •••  •••  ••• 

Copy  for  the  adverse  party,  per  folio  of  seventy-two  words, 

Attendance  on  taxation  of  bill  of  costs,  

If  necessarily  above  an  hour,  for  each  additional  hour  or  part 

Ox  oU  UvUf,  ••  •.•  •••  ...  ...  •«•  ... 


If  in  any  court  or  contentious  business  it  shall  become  necessary  for 
proctors,  solicitors  or  attomejrs  to  transact  any  business  for  which  no  fee 
is  herein  specified,  such  fee  shall  be  allowed  to  them  as  would  be  allowed 
for  similar  business  done  in  the  courts  of  common  law  and  equity.  (Coote 
4th  Ed.  428.)  

ALLOWANCE  TO  WITNESSES,  (a) 

To  witnesses  residing  within  three  miles  of  the  Court-house,  per  diem,  $1  00 
To  witnesses  residing  over  three  miles  from  the  Court-house,  per  diem,    1  25 
Barristers  and  attorneys,  physicians  and  surgeons,  when  called  upon 
to  give  evidence,  in  consequence  of  any  professional  service  ren- 
dered by  them,  or  to  give  professional  opinions,  per  diem,         ...     4  00 
Engineers  and  surveyors,  when  called  upon  to  give  evidence  of  any 
professional  service  rendered  by  them,  or  to  give  evidence  de- 
pending upon  their  skill  or  judgment,  per  diem, 4  CD 

If  the  witnesses  attend  in  one  cause  only,  they  will  be  entitled 

to  the  full  allowance. 
If  they  attend  in  more  than  one  case,  they  will  be  entitled  to  a 
proportionate  part  in  each  cause  only. 
The  travelling  expenses  of  witnesses,  over  ten  miles,  shall  be  allow- 
ed, according  to  the  sums  reasonably  and  actually  paid,  but  in  no 
case  shall  exceed  one  shilling  per  mile  one  way. 

SHORT-HAND  WRITER. 

The  Statute  of  40  Yict.  c.  19,  sec.  4,  as  to  short-hand  writers, 
and  the  rules  made  by  the  County  Judges  under  authority  of 
that  Act,  provide  for  the  attendance  of  short-hand  writers  in  Sur- 
rogate Courts. 

(a)  Same  in  Sup.  and  Co.  Coorta,  vide  Ewart*8  Costs;  and  Chanosiy  Orders  of 
Feb'y  18, 1876. 


APPEKDIX  O. 


STATUTES. 


PBPOF  07  WILLS   IN  ACTIONS   AND   SXHTS  (a). 

Eevised  Statntes  of  Ontario,  Chap.  62. 

Sso.  41.  In  any  action  at  law  or  suit  in  equity  where,  according  to  the 
existing  law,  exclusive  of  the  provisions  contained  in  this  Act,  it  would  be 
necessary  to  produce  and  prove  an  original  will  in  order  to  establish  a  de- 
vise or  other  testamentary  disposition  of  or  affecting  real  estate,  the  party 
intending  to  establish,  in  proof,  such  devise  or  other  testamentary  dispo- 
sition, may  give  notice  to  the  opposite  party  ten  dajrs  at  least  before  the 
trial  or  other  proceeding  in  which  the  said  proof  is  intended  to  be  ad- 
duced, that  he  intends  at  the  said  trial  or  other  proceeding  to  give  in  evi- 
dence as  proof  of  the  devise,  or  other  testamentary  dispositions,  the  probate 
of  the  will  or  letters  of  administration,  with  the  will  annexed  or  a  copy 
thereof,  stamped  with  the  seal  of  the  Surrogate  Court  granting  the  same,  or 
with  the  seal  of  the  Court  of  Chancery  where  the  probate  or  letters  of  ad- 
ministration were  granted  by  the  former  Court  of  Probate  for  Upper 
Canada  ;  and  in  every  such  case  the  probate  or  letters  of  administration 
or  copy  thereof  respectively  stamped  as  aforesaid,  shall  be  sufficient  evi- 
dence of  such  will  and  its  validity  and  contents,  notwithstanding  the  same 
may  not  have  been  proved  in  solemn  form,  or  have  been  otherwise  de- 
clared valid  in  a  contentious  cause,  or  matter  under  "  The  Surrogate 
Courts'  Act,'*  unless  the  party  receiving  such  notice,  within  four  days 
after  such  receipt,  gives  notice  that  he  disputes  the  validity  of  such  de- 
vise or  other  testamentary  dispositions. 

42.  In  every  case  in  which,  in  any  such  action  or  suit,  the  original  will 
is, produced  and  proved,  the  court  or  judge  before  whom  such  evidence  is 
given  may  direct  by  which  of  the  parties  the  costs  thereof  shall  be  paid  (6). 

(a)  Vide  note  to  Sec.  4  S.  C.  Act  ante, 

(6)  As  to  obtaining  subpoeaa  to  registrar  to  prodnce  original  wilL     Vide  note  to 
Sm.  12,  S.  C.  A.  ante. 
AA 
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43.  In  case  of  the  death  of  any  person  in  any  of  Her  Majesty's  posses- 
sions out  of  Ontario,  after  having  made  a  will  sufficient  to  pass  real  estate 
in  Ontario,  and  whereby  any  such  estate  has  been  devised,  charged,  or 
affected,  and  in  case  such  will  has  been  duly  proved  in  any  court  having 
the  proof  and  issuing  probate  of  wills  in  any  of  such  possessions,  and  re- 
mains filed  in  such  court,  then  in  case  notice  of  the  intention  to  use  such  pro- 
bate or  certificate  in  the  place  of  the  original  will  is  given  to  the  opposite 
party  in  such  proceedings  one  month  before  the  same  is  to  be  so  used,  the 
production  of  the  probate  of  the  will,  or  a  certificate  of  the  judge,  regis- 
trar, or  clerk  of  such  court,  that  the  original  is  filed  and  remains  in  the 
court,  and  purports  to  have  been  executed  before  two  witnesses,  shall,  in 
any  proceedings  in  any  court  of  law  or  equity  in  Ontario  concerning  such 
real  estate,  be  sufficient  prima  facie  evidence  of  such  will  and  the  contents 
thereof,  and  of  the  same  having  been  executed  so  as  to  pass  real  estate 
without  production  of  the  original  will,  but  such  probate  or  certificate 
shall  not  be  used  if  upon  cause  shown  before  any  such  court  or  any  judge 
thereof,  such  court  or  judge  finds  any  reason  to  doubt  the  sufficiency  of  the 
execution  of  such  will  to  pass  such  real  estate  as  aforesaid,  and  makes  a 
rule  or  order  disallowing  the  production  of  such  probate. 

44.  The  production  of  the  certificate  in  the  last  preceding  section  men- 
tioned, shall  be  sufficient  prima  facie  evidence  of  the  facts  therein  stated, 
and  of  the  authority  of  the  judge,  registrar,  or  clerk,  without  any  proof 
of  his  appointment,  authority,  or  signature. 


Aji  Act   respecting   the  Proof   of  Proceedings  in  Provincial  and 
Colonial  Courts,  43  Vict.  c.  7. 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislative 
Assembly  of  the  Province  of  Ontario,  enacts  as  follows  : — 

1.  Any  judgment,  decree  or  other  judicial  proceeding  recovered,  made, 
had  or  taken  in  any  court  of  record  in  any  of  the  Provinces  of  Canada,  <.  r 
in  any  British  colony  or  possession,  may  be  proved  in  any  suit,  action  or 
proceeding,  either  at  law  or  equity,  in  Ontario — by  an  exemplification  of 
the  same — under  the  seal  of  the  court  in  which  such  judgment,  decree  or 
other  judicial  proceeding  was  recovered,  made,  had,  or  taken  ;  and  with- 
out any  proof  of  the  authenticity  of  such  seal  or  other  proof  whatever  ;  in 
the  same  manner  as  any  judgment,  decree  or  similar  judicial  proceeding 
of  any  of  the  Superior  Courts  of  Common  Law  or  Equity  in  Ontario  may 
be  proved  by  an  exemplification  thereof  in  any  judicial  or  other  proceed- 
ing in  tlie  said  last  mentioned  courts  respectively. 
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FOREIGN  JUDGMENTS. 

Rev.  8taU.    Ont    Chap,   62. 

Sec  31.  Any  judgment,  decree,  or  other  judicial  proceeding  recovered, 
made,  had  or  taken  in  the  Supreme  Oourt  of  Judicature  in  England,  or 
in  any  of  the  Superior  Courts  of  Law,  Equity,  or  Bankruptcy,  in  Ireland 
or  Scotland,  or  in  any  Court  of  Record  in  Quebec,  or  in  any  Court  of 
Record  of  the  United  States,  or  of  any  State  of  the  United  States  of 
America,  may  be  proved  in  any  suit,  action  or  proceeding,  either  at  Law 
or  Equity  in  Ontario,  in  which  proof  of  any  such  judgment,  decree  or 
judicial  proceeding  may  be  necessary  or  required,  by  an  exemplification 
of  the  same  under  the  seal  of  the  said  Courts  respectively,  without  any 
proof  of  the  authenticity  of  such  seal  or  other  proof  whatever,  in  the  same 
manner  as  any  judgment,  decree,  or  similar  judicial  proceeding  of  any  of 
the  Superior  Courts  of  Common  Law  or  Equity  in  Ontario,  may  be  proved 
by  an  exemplification  thereof,  in  any  judicial  or  other  proceeding  in  the 
said  last  mentioned  courts  respectively. 

NOTARIAL  DOCUMENTS. 

32.  A  notarial  copy  of  any  notarial  act  or  instrument  in  writing  made 
in  Quebec,  before  a  Notary  or  Notaries,  filed,  enrolled,  or  enregistered 
by  sach  Notary  or  Notaries,  shall  be  receivable  in  evidence  in  any  judicial 
or  other  proceeding,  either  at  Law  or  in  Equity  in  Ontario,  in  the  place 
and  stead  of  the  original,  and  shall  have  the  same  force  and  effect  as  the 
original  would  have  if  produced  and  proved. 

33.  Such  notarial  copy  may  be  rebutted  or  set  aside  by  proof  that  there 
Lb  no  such  original,  or  that  the  notarial  copy  is  not  a  true  copy  of  the 
original  in  some  material  particular,  or  that  the  original  is  not  an  instru- 
ment of  such  nature  as  may  be  by  the  law  of  Quebec,  taken  before  a  Notary 
or  Notaries,  or  be  filed,  enrolled  or  enregistered  by  a  Notary  or  Notaries 
in  Quebec. 

AFFIDAVITS,   &C.,    MADE  OUT  OF  ONTARIO. 

Sec.  38.  Oaths,  affidavits,  affirmations  or  declarations  administered, 
sworn,  affirmed  or  made  out  of  the  Province  of  Ontario,  before  any  Commis- 
misnotier  authorized  to  administer  oaths  in  the  Supreme  Court  of  Judica- 
ture in  England,  or  before  a  Judge  of  the  Supreme  Court  of  Judicature 
in  England,  or  of  the  Court  of  Session,  or  the  Justiciary  Court  in  Scotland, 
or  in  the  High  Court  of  Chancery,  or  the  Courts  of  Queen's  Bench,  Com- 
mon Fleas,  er  Exchequer  in  Ireland ; 

Or,  before  a  Judge  of  any  of  the  County  Courts  in  Oreai  Britain  or 
Irtlamd  within  his  County,  or  before  any  Notary  Public  certified  under 
his  hand  and  official  seal ; 
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Oty  before  the  Mayor  or  Chief  MagisiraU  of  any  City,  Borough  or  Town 
corporate  in  Great  Britain  or  Ireland ; 

Or,  in  any  Colony  of  Her  Majesty  without  Canada, 

Or,  in  Bny  foreign  courUry,  and  certified  under  the  common  seal  of  s^^ 
City,  Borough,  or  Town  corporate  ; 

Or,  before  a  Judge  of  any  Court  of  Record,  or  of  Supreme  Jurisdiction 
in  any  Colony  without  Canada,  belonging  to  the  Crown  of  Great  Britain, 
or  any  dependency  thereof,  or  in  any  foreign  courUry  ; 

Or,  if  made  in  the  British  Possessions  in  India  before  any  Mayigtrate 
or  Collector  certified  to  have  been  such  under  the  hand  of  the  Chvemor  of 
such  possession  ; 

Or,  if  made  in  Quebec  before  a  Judge  or  Prothonotary  of  the  Superior 
Court,  or  Clerk  of  the  Circuit  Court ; 

Or,  before  any  Comml,  Vice-Consul,  or  CoHsular  AgetU  of  Her  Majetty 
exercising  his  functions  in  any  foreign  place ; 

Or,  before  a  Commissioner  authorized  by  the  lav?s  of  Ontario  to  take  affida- 
vits in  and  for  any  of  the  Courts  of  Record  of  the  Province,  for  the  pur- 
poses of  and  in  or  concerning  any  cause,  matter  or  thing  depending,  or  in 
any  wise  concerning  any  of  the  proceedings  to  be  had  in  the  said  Courts, 
shall  be  as  valid  and  effectual  and  shall  be  of  like  force  and  effect  to  all  in- 
tents and  purposes  as  if  such  oath,  affidavit,  affirmation  or  declaration  htd 
been  administered,  sworn,  affirmed  or  made  in  this  Province  before  a 
Commissioner  for  taking  affidavits  therein,  or  other  competent  authority 
of  the  like  nature. 

Sec.  39.  Any  document  purporting  to  have  affixed,  impressed  or  im- 
pressed or  subscribed  thereon  or  thereto,  the  signature  of  any  su>ch  Commis- 
sion, or  the  signature  and  official  seal  of  any  such  Notary  Public  or  Protho- 
notary, or  the  seal  of  the  Corporation  and  the  signature  of  any  such  Mayor,  or 
Chief  Magistrate,  or  Governor  as  aforesaid,  or  the  seal  and  signature  of  any 
such  Judge,  Consul,  Vice-Consul,  or  Consular  Agent  in  testimony  of  any 
such  oath,  affidavit,  affirmation  or  declaration  having  been  administetred, 
sworn,  affirmed  or  made  by  or  before  him,  shall  be  admited  in  evidence 
without  proof  of  any  such  signature,  or  seal  and  signature,  being  the  signa- 
ture or  the  seal,  and  signature  of  the  person  whose  signature,  or  seal 
and  signature  the  same  purport  to  be,  or  of  the  official  character  of  sudi 
person. 
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THE  WILLS  ACT. 

Bev,  Stats,  OtU.j  CJuip.  IOC. — An  Act  respecting  WUls. 

HiB  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislative 
Assembly  of  the  Province  of  Ontario,  enacts  as  follows  : 

1.  This  Act  may  be  cited  as  "  TJie  WUls  4ct  of  Ontario:' 

WILLS   BEFORE   IST    JANUARY,  1874. 

Land, 

2.  In  the  three  next  succeeding  sections  of  this  Act,  numbered  three  to 
five  inclusive,  the  word  '*  land  "  shall  extend  to  messuages  and  all  other 
hereditaments,  whether  corporeal  or  uncorporeal,  and  to  money  to  be  laid 
out  in  the  purchase  of  land,  and  to  chattels  and  other  personal  property 
transmissable  to  heirs,  and  also  to  any  share  of  the  same  hereditaments 
and  properties,  or  any  of  them,  and  to  any  estate  of  inheritance  or  estate 
for  any  life  or  lives,  or  other  estate  transmissable  to  heirs,  and  to  any 
possibility,  riglit  or  title  of  entry  or  action,  and  any  other  interest  capa- 
ble of  being  inherited,  and  whether  the  same  estates,  possibilities,  rights, 
titles  and  interests,  or  any  of  them,  are  in  possession,  reversion,  remain- 
der or  contingency.     C.  S.  U.  C.  c.  82,  s.  14. 

3.  Where  a  will  made  before  and  not  re -executed,  republished  or  re- 
vived after  the  first  day  of  January,  one  thousand  eight  hundred  and 
seventy-four,  by  any  person  dying  after  the  sixth  day  of  March,  one 
thousand  eight  hundred  and  thirty-four,  contains  a  devise  in  any  form 
of  wordA  of  all  such  real  estate  as  the  testator  dies  seised  or  possessed  of,  or 
of  any  part  or  proportion  thereof,  such  will  shall  be  valid  and  efiectual  to 
pass  any  land  acquired  by  the  devisor  after  the  making  of  such  will, 
in  the  same  manner  as  if  the  title  thereto  had  been  acquired  before  the 
making  thereof.     G.  S.  U.  0.  c.  82,  s.  11 ;  «ee  36  Y.  c.  20,  ss.  2  and  46. 

4.  Wherever  land  is  devised  in  any  such  will  as  aforesaid,  it  shaU  be 
considered  that  the  devisor  intended  to  devise  all  such  estate  as  he 
was  seiKd  of  in  the  same  land,  whether  in  fee  simple  or  otherwise,  un- 
less it  appears  upon  the  face  of  such  will  that  he  intended  to  devise  only 
an  estate  for  life»  or  other  estate  less  than  he  was  seised  of  at  the  time  of 
making  the  will  containing  such  devise.  C.  S.  U.  C.  c.  82,  s.  12  ;  see^ 
Vic.  c.  20,  ss.  2  and  46. 

5.  Any  will  affecting  land  executed  after  the  sixth  day  of  March, 
1834,  and  before  the  first  day  of  January,  1874,  in  the  presence  of  and 
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attested  by  two  or  more  witnesaes,  shall  have  the  same  validity  and  effect 
as  if  executed  in  the  presence  of  and  attested  by  three  witnesses  ;  and  it 
shall  be  sufficient  if  such  witnesses  subscribed  their  names  in  presence  of 
each  other,  although  their  names  were  not  subscribed  in  preseuce  of  the 
testator.     C.  S.  U.  C.  c.  82,  s.  13.     See  36  Vic.  c  20,  ss.  2  and  46. 

ft 

6.  After  the  fourth  day  of  May,  1859,  and  before  the  first  day  of  Jan- 
uary, 1874,  every  married  woman  might,  by  devise  or  bequest  executed 
in  the  presence  of  two  or  more  witnesses,  neither  of  whom  was  her  hus- 
band, make  any  devise  or  bequest  of  her  separate  property,  real  or  per- 
sonal, or  of  any  rights  therein,  whether  such  property  was  acquired  be- 
fore or  after  marriage,  to  or  among  her  child  or  children  issue  of  any  mar- 
riage, and  failing  there  being  any  issue,  then  to  her  husband,  or  as  she 
might  see.  fit,  in  the  same  manner  as  if  she  were  sole  and  unmarried.  C. 
S.  U.  C.  c.  73,  s.  16. 

WILLS  AFTEB   IST  JANUARY,   1874. 

7.  Unless  herein  otherwise  expressly  provided,  the  subsequent  sections 
of  this  Act  shall  not  extend  to  any  will  made  before  the  first  day  of  Janu- 
ary, one  thousand  eight  hundred  and  seventy-four,  but  every  will  re-exe- 
cuted or  re-published,  or  revived  by  any  codicil,  shall,  for  the  purposes  of 
the  said  sections,  be  deemed  to  have  been  made  at  the  time  at  which  the 
same  shall  be  so  re-executed,  re-published,  or  revived.  36  Yic.  c.  20,  s.  2 

8.  The  twentieth,  twenty-first,  twenty-second,  twenty-fifth  and  twenty- 
sixth  sections  of  this  Act  shall  not  apply  to  the  will  of  any  person  who 
was  dead  before  the  first  day  of  January,  one  thousand  eight  hundred  ani 
sixty-nine,  but  shall  apply  to  the  will  of  every  person  who  has  died  sine? 
the  thirty-first  day  of  December,  1868,  or  who  dies  after  the  passing  o! 
this  Act.    32  V.  c.  8,  s.  6. 

9.  In  the  construction  of  the  sections  numbered  ten  to  thirty-eight  in- 
clusive, in  this  Act ; 

(1)  "  Will "  shall  extend  to  a  testament,  and  to  a  codicil,  and  to  an  ap 
pointment  by  will,  or  by  writing  in  the  nature  of  a  will,  in  exercise  of  s 
power,  and  also  to  a  disposition  by  will  and  testament,  or  devise  of  the 
custody  and  tuition  of  any  child,  by  virtue  of  the  Act  passed  in  the  twelfth 
year  of  the  reign  of  King  Charles  the  Second,  intituled  **  An  Act  for  tak- 
ing away  the  Court  of  Wards,  and  liveries  and  tenures  in  cdpite,  and  by 
knight's  service  and  purveyance,  and  for  settilng  a  revenue  upon  His  Ma- 
jesty in  lieu  thereof,"  and  to  any  other  testamentary  disposition  ; 

(2)  '*  Keal  Estate  "  shall  extend  to  messus^es,  lands,  rents  and  here- 
ditaments, whether  freehold  or  of  any  other  tenure,  and  whether  corporeal 
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incorporeal  or  personal,  and  to  any  undivided  share  thereof,  and  to  any 
estate,  right,  or  interest  (other  than  a  chattel  interest)  therein ; 

(3)  ''Personal  Estate'*  shall  extend  to  leasehold  estates  and  other 
chattels  real,  and  also  to  moneys,  shares  of  government  and  other  funds, 
securities  for  money  (not  being  real  estate),  debts,  choses  in  action,  rights, 
credits,  goods,  and  all  other  property  whatsoever  which  by  law  devolves 
upon  the  executor  or  administrator,  and  to  any  share  or  interest  therein  ; 

(4)  ''  Person  "  and  '*  Testator,"  shall  include  a  married  woman  ; 

(5)  ''Mortgage  " shall  include  any  lien  for  unpaid  purchase  money, and 
any  charge,  incumbrance,  or  obligation  of  any  nature  whatever  upon  any 
lands  or  tenements  of  a  testator  or  intestate.  36  Y.  c  20,  s.  4  ;  35  Y. 
c.  15,  8.  2. 

10.  Every  person  may  devise,  bequeath,  or  dispose  of  by  will,  executed 
in  manner  hereinafter  mentioned,  all  real  estate  and  personal  estate  which 
he  may  be  entitled  to,  either  at  law  or  in  equity,  at  the  time  of  his  death, 
and  which,  if  not  so  devised,  bequeathed,  or  disposed  of,  would  devolve 
upon  his  heir  at  law,  or  upon  his  executor  or  administrator  ;  and  the 
power  hereby  given  shall  extend  to  estates  per  autre  vie,  whether  there 
36  or  be  not  any  special  occupant  thereof,  and  whether  the  same  be  a 'cor- 
poreal or  incorporeal  hereditament ;  and  also  to  aU  contingent,  executory, 
«r  other  future  interests  in  any  real  or  personal  estate,  whether  the  testa- 
tor  be  or  be  not  ascertained  as  the  person  or  one  of  the  persons  in  whom 
Ihe  same  may  respectively  become  vested,  and  whether  he  may  be  entitled 
iaereto  under  the  instrument  by  which  the  same  were  respectively  created, 
or  under  any  disposition  thereof  by  deed  or  will ;  and  also  to  all  rights  of 
«itry  for  conditions  broken  and  other  rights  of  entry,  and  also  to  such  of 
lie  same  estates,  interests  and  rights  respectively,  and  other  real  and  per- 
lonal  estate,  as  the  testator  may  be  entitled  to  at  the  time  of  his  death, 
notwithstanding  that  he  may  become  entitled  to  the  same  subsequently  to 
the  execution  of  his  wilL     36  Y.  c.  20,  s.  5. 

11.  No  will  made  by  any  person  under  the  age  of  twenty-one  years 
shall  be  valid.    36  Y.  c.  20,  s.  6. 

12.  No  will  shall  be  valid  unless  it  is  in  writing,  and  executed  in  man- 
ner hereinafter  mentioned  ;  that  is  to  say,  it  shall  be  signed  at  the  foot  or 
end  thereof  by  the  testator,  or  by  some  other  person  in  his  presence  and 
by  his  direction  ;  and  such  signature  shall  be  made  or  acknowledged  by 
the  testator,  in  the  presence  of  two  or  more  witnesses  present  at  the  same 
time,  and  such  witnesses  shall  attest  and  shall  subscribe  the  will  in  the 
presence  of  the  testator ;  but  no  form  of  attestation  shall  be  necessary  ; 

(2)  Every  will,  so  far  only  as  regards  the  position  of  the  signature  of 
ihe  testator,  or  of  the  person  signing  for  him  as  aforesaid,  shall  be  deemed 
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to  be  valid,  within  the  meaning  of  this  Act,  if  the  signature  is  so  placed, 
at,  or  after,  or  following,  or  under,  or  beside,  or  opposite  to  the  end  of  the 
will,  that  it  is  apparent  on  the  face  of  the  will  that  the  testator  intended 
to  give  effect  by  such  signature  to  the  writing  signed  as  his  will :  and  na 
such  will  shall  be  affected  by  the  circumstance  that  the  signature  doev  no^ 
follow  or  is  not  immediately  after  the  foot  or  end  of  the  will,  or  by  the- 
circumstance  that  a  blank  space  intervenes  between  the  concluding  word 
of  the  will  and  the  signature,  or  by  the  circumstance  that  the  signature  is 
placed  among  the  words  of  the  testimonium  clause,  or  of  the  clause  of  at- 
testation, or  follows,  or  is  after  or  under  the  clause  of  attestation  either 
with  or  without  a  blank  space  intervening,  or  follows,  or  is  after,  or  under^ 
or  beside  the  names  or  one  of  the  names  of  the  subscribing  witnesses,  or 
by  the  circumstance  that  the  signature  is  on  a  side,  or  page,  or  other  por* 
paragraph  or  disposing  part  of  the  will  is  written  above  the  signature, 
tion  of  the  paper  or  papers  containing  the  will,  whereon  no  clause  or 
or  by  the  circumstance  that  there  shall  appear  to  be  sufficient  space  on  or 
at  the  bottom  of  the  preceding  side  of  the  page  or  other  portion  of  the 
same  paper  on  which  the  will  is  written  to  contain  the  signature,  and  the 
enumeration  of  the  above  circumstances  shall  not  restrict  the  generality 
of  the  above  enactment ;  but  no  signature  under  this  Act  shall  be  oper- 
ative to  give  effect  to  any  disposition  or  direction  which  is  underneath, 
or  which  follows  it,  nor  shall  it  give  effect  to  any  disposition  or  direction 
inserted  after  the  signature  was  made.     3G  Y.  c.  20,  s.  7. 

13.  No  appointment  made  by  will,  in  exercise  of  any  power,  shall  be 
valid,  unless  the  same  is  executed  in  manner  heroinbefinre  required  : 
and  every  will  executed  in  manner  hereinbefore  required,  shall,  so  far  as 
respects  the  execution  and  attestation  thereof,  be  a  valid  execution  of  a 
power  of  appointment  by  will,  notwithstanding  it  has  been  expressly 
required  that  a  will  made  in  exercise  of  such  power  shall  be  executed 
with  some  additional  or  other  form  of  execution  or  solemnity.  3<j  V. 
c.  20,  s.  8. 

14.  Any  soldier  being  in  actual  military  Ber\'ice,  or  any  mariner  or  sea- 
man being  at  sea,  may  dispose  of  his  personal  estate  as  he  might  have 
done  before  the  passing  of  this  Act.     36  V.  c.  20,  s.  9. 

15.  Every  will  executed  in  manner  hereinbefore  required  shall  be  valid 
without  any  other  publica. ion  thereof.   30  V.  c.  20,  s.  1. 

16.  If  any  person  who  attests  the  execution  of  a  will  is,  at  the  time  of 
the  execution  thereof,  or  becomes  at  any  time  afterwards,  incompetent  to 
be  admitted  a  witness  to  prove  the  execution  thereof,  such  will  shall  not 
on  that  account  be  invalid.    36  V.  c.  20,  s.  11. 
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1 7.  If  any  person  attests  the  execution  of  any  will ,  to  whom,  or  to  whose 
wife  or  husband,  any  beneficial  devise,  legacy,  estate,  interest,  gift,  or  ap- 
pointment of,  or  affecting  i^y  real  or  personal  estate  (other  than  and 
except  charges  and  directions  for  the  payment  of  any  debt  or  debts), 
is  thereby  given  or  made,  such  devise,  legacy,  estate,  interest,  gift,  or 
appointment,  shall,  so  far  only  as  concerns  such  person  attesting  the 
execution  of  such  will,  or  the  wife  or  husband  of  such  person,  or  any  person 
claiming  under  such  person  or  wife  or  husband,  be  utterly  null  and  void, 
and  such  person  so  attesting  shall  be  admitted  as  a  witness  to  prove  the 
execution  of  such  will,  or  to  prove  the  validity  or  invalidity  thereof,  not- 
withstanding such  devise,  legacy,  estate,  interest,  gift,  or  appointment 
mentioned  in  such  will  (a).     36  V.  c.  20,  s.  12. 

18.  In  case  by  any  will,  any  real  or  personal  estate  is  charged  with  any 
debt  or  debts,  and  any  creditor,  or  the  wife  or  husband  of  any  creditor 
whose  debt  is  so  charged,  attests  the  execution  of  such  will,  such  creditor, 
notwithstanding  such  charge,  shall  be  admitted  a  witness  to  prove  the  exe- 
cution of  such  will,  or  to  prove  the  validity  or  invalidity  thereof.  36  V. 
c.  20,  s.  13. 

19.  No  person  shall,  on  account  of  his  beinir  an  executor  of  a  will,  be 
incompetent  to  be  admitted  a  witness  to  prove  the  execution  of  such  will, 
or  a  witness  to  prove  the  validity  or  invalidity  thereof.  36  Y.  c  20,  s.  14. 

20.  Every  will  shall  be  revoked  by  the  marriage  of  the  testator,  except 
a  will  made  in  the  exercise  of  a  power  of  appointment,  where  the  real  or 
personal  estate  thereby  appointed  would  not,  in  default  of  such  appoint- 
ment, pass  to  the  testator's  heir,  executor  or  administrator,  or  the  person 
entitled  as  the  testator's  next  of  kin  under  the  Statute  of  Distributions. 
32  V.  c  8,  s.  3];  36  V.  c.  16,  s.  3 ;  36  V.  c.  20,  s.  16.  (See  seci'mi  eight  of 
this  Act.) 

21.  No  will  shall  be  revoked  by  any  presumption  of  an  intention,  on 
the  ground  of  an  alteration  in  circumstances.  32  Y.  c.  8,  s.  4  ;  36  V.  c. 
20,  s.  16.     (See  section  8  of  this  Act.) 

22.  No  will  or  codicil,  or  any  part  thereof,  shall  be  revoked  otherwise 
than  as  aforesaid,  or  by  another  will  or  codicil  executed  in  manner  here- 
inbefore required,  or  by  some  writing  declaring  an  intention  to  revoke  the 
the  same,  and  executed  in  the  manner  in  which  a  will  is  hereinbefore  re- 
quired to  be  executed  or  by  the  burning,  tearing,  or  otherwise  destroy- 

(a)  A  devise  by  a  testatrix,  who  died  in  1860,  to  a  married  woman,  whose  husband 
-vras  one  of  the  two  witnesses  to  the  execution  to  the  will,  was  heUl  void,  notwith- 
standing the  provisions  of  the  Evidence  Act  of  1852  (16  Vic.  ch.  19).  (Crawf<mi  v. 
JBopd,  22  Gr.  386. 
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ing  the  same,  by  the  testator,  or  by  some  person  in  his  presence  and  by 
his  direction,  with  the  intention  of  revoking  the  same.  32  Y.  c.  8,  s.  5  , 
36  y.  a  20,  s.  17.     (See  section  8  of  this  Act.) 

23.  No  obliteration,  interlineation  or  other  alteration  made  in  any  will 
after  the  execution  thereof,  shall  be  valid  or  have  any  effect,  except  so  far 
as  the  words  or  effect  of  the  will  before  such  alteration  are  not  apparent, 
unless  such  alteration  is  executed  in  like  manner  as  hereinbefore  is  re- 
<|uired  for  the  execution  of  the  will ;  but  the  will,  with  such  alteration  as 
part  thereof,  shall  be  deemed  to  be  duly  executed,  if  the  signature  of  the 
testator  and  the  subscription  of  the  witnesses  are  made  in  the  mar<;in  or 
on  some  other  part  of  the  will  opposite  or  near  to  such  alteration,  or  at 
the  foot  or  end  of,  or  opposite  to,  a  memorandum  referring  to  such  al- 
teration, and  written  at  the  end  or  some  other  part  of  the  will.  36  V.  c. 
20,  s.  18. 

24.  No  will  or  codicil,  or  any  part  thereof,  which  shall  be  in  any  man- 
ner revoked,  shall  be  revived  otherwise  than  by  the  re-execution  thereof, 
or  by  a  codicil  executed  in  manner  hereinbefore  required,  and  showing  an 
intention  to  revive  the  same ;  and  where  any  will  or  codicil  which  has 
been  partly  revoked,  and  afterwards  wholly  revoked,  is  revived,  such  re- 
vival shall  not  extend  to  so  much  thereof  as  was  revoked  before  the  revo- 
cation of  the  whole  thereof,  unless  an  intention  to  the  contrary  is  shewn. 
36  V.  c.  20,  s.  19. 

25.  No  conveyance  or  other  act  made  or  done  subsequently  to  the  exe- 
cution of  a  will,  of  or  relating  to  any  real  or  personal  estate  therein  com- 
prised, except  an  act  by  which  such  will  is  revoked  as  aforesaid,  shall  pre- 
vent the  operation  of  the  will  with  respect  to  such  estate,  or  interest  in 
such  real  or  personal  estate,  as  the  testator  had  power  to  dispose  of  by  will 
at  the  time  of  his  death.  32  V.  c.  8,  s.  2  ;  36  V.  c.  20,  s.  20.  (See  section 
8  of  this  Act). 

26.  Every  will  shall  bo  construed,  with  reference  to  the  real  and  per- 
sonal estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been  exe- 
cuted immediately  before  the  death  of  the  testator,  unless  a  contrary  inten- 
tion appears  by  the  wilL  32  V.  c.  8,  s.  1 ;  36  V.  c.  20,  s.  21.  (See  section 
8  of  this  Act.) 

(Sectiois  as  to  constntetion,) 

27.  Lapsed  devise  to  sink  into  residuary  devise.  (Imp.  Act.  1 V.  c.  26, 
s.  25.) 

28.  Leaseholds,  when  may  pass  under  a  general  devise.  (Imp.  Act,  lb. 
s.  26.) 
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29.  General  gift  to  include  realty  and  personalty,  over  which  testator 
had  power  to  appoint.    (Imp.  Act,  Ih.  a.  27.) 

30.  (General  devise  to  pass  whole  estate  in  the  land  devised.     (Imp.  Act, 
lb.  8.  28.) 

31.  Import  of  words  *'  die  without  issue,"  or  to  that  effect.     (Imp.  Act, 
lb.  8.  29.    Proviso.) 

32*  When  devise  to  trusts  or  executor  shall  pass  whole  estate  of  testa- 
tor.   (Imp.  Act,  76.  s.  30.) 

33.  When  devise  to  a  trustee  shall  pass  the  whole  estate  beyond  what 
is  required  for  the  trust    (Imp.  Act,  76.  s.  31.) 

34.  When  devise  of  estates  tail  shall  not  lapse.     (Imp.  Act,  76.  s.  32.) 

35.  Gifts  to  issue  who  leave  issue  on  testator's  death,  shall  not  lapse. 
(Imp.  Act,  76.  s.  33.) 

36.  Mortgage  debts  to  be  primarily  chargeable  on  the  lands.     (Imp. 
Act,  17-18  v.,  c.  113.     Proviso.) 

37.  Consequence  of  direction  that  testator's  debts  be  paid  out  of  person- 
alty.    (Imp.  Act,  30-31  v.,  c.  69,  s.  1.) 

38.  Acts  repealed. 


Bev,  Stat  Ont,,  Chap.  60. 

AK  A<?r  BE8PBCTIKO  THE  AdMTNISTBATION  BY  THE  CeOWN  OF  THE  ESTATB 

OP  Intestates  in  certain  cases. 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislative 
Assembly  of  the  Province  of  Ontario,  enacts  as  follows  : — 

1.  So  often  as  the  Lieutenant-Governor,  by  a  warrant  under  his  privy 
seal,  is  pleased  to  direct  Her  Majesty's  Attorney-General  for  Ontario,  for 
the  time  being,  to  apply  for  and  obtain  letters  of  administration  (whether 
general  or  limited)  of  the  personal  estate  and  effects  of  any  person  dying 
intestate,  or  intestate  as  to  some  part  of  his  estate,  where,  in  respect  of  the 
interest  of  Her  Majesty  in  such  estate  and  effects,  such  administration 
may  \>e  rightfully  granted  to  a  nominee  of  Her  Majesty,  it  shall  be  lawful 
for  any  competent  Court  in  this  Province,  upon  application,  in  pursuance 
of  such  warrant,  to  grant,  by  the  name  of  office  of  such  Attorney-General, 
administration  accordingly  to  the  said  Attorney-General  and  his  successors 
in  the  office  of  Attorney-General  for  Ontario,  for  the  use  and  benefit  of 
Her  Majesty.     36  V.  c.  21,  s.  1. 


\        .-I- 
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2.  When  any  person  dies  in  this  Province  intestate,  either  in  whole  or 
in  part,  and  without  leaving  any  known  relatives  living  within  the  Pro- 
vince, or  any  known  relatives,  who  can  be  readily  communicated  with, 
living  elsewhere,  the  Lieutenant-Grovomor  may  (if  he  thinks  fit),  by  war- 
rant under  his  privy  seal,  direct  the  Attorney-General  for  the  Province  of 
Ontario,  for  the  time  being,  to  apply  for  and  obtain  letters  of  administra- 
tion, whether  general  or  limited,  of  the  personal  estate  and  effects  of  any 
such  person  ;  and  it  shall  be  lawful  for  any  competent  Court  of  this  Pro- 
vince, upon  application,  in  pursuance  of  such  warrant,  to  grant  adminis- 
tration accordingly  to  the  said  Attorney-General  by  his  name  of  office,  and 
his  successors  in  the  office  of  Attorney-General  for  Ontario,  for  the  use  and 
benefit  of  Her  Majesty  or  of  such  persons  as  may  ultimately  appear  to  be 
entitled  thereto.     40  V.  c.  4,  s.  1. 

3.  In  any  (>f  such  cases,  the  administration  so  granted,  and  the  ofilco  of 
administrator  under  the  grant,  with  all  the  estates,  rights,  duties  and  lia- 
bilities of  such  administrator,  shall,  upon  the  death,  resignation  or  removal 
of  the  Attorney-General  for  Ontario,  for  the  time  being,  devolve  upon  and 
become  vested  and  continue  in  the  succeeding  Attorney-General,  by  virtue 
of  his  appointment,  and  so  in  perpetual  succession,  without  any  further 
grant  of  administration,  or  any  assignment  or  transfer  of  the  estates  of  the 
administrator  ;  and  all  actions,  suits,  informations,  and  other  proceedings 
whatever  at  law  or  in  equity,  by  or  against  the  Attorney-General,  ftir  tlie 
time  being,  as  such  administrator  at  the  time  of  his  death,  resignation,  or 
removal,  sliall  continue,  and  may  be  proceeded  with,  by,  in  favour  of  ;uiJ 
against  the  succeeding  Attorney-General,  in  like  manner  ;  saving  always, 
the  effect  of  every  limitation  in  duration  or  otherwise  under  the  terms  of 
the  grant  of  any  such  administration,  and  saving  to  every  Court  having 
jurisdiction  in  this  behalf  all  such  right  and  authority  to  revoke  or  repeal 
any  such  administration  as  such  Court  would  have  had  during  the  continu- 
ence  of  a  like  administration  granted  to  a  nominee  of  Her  Majesty  in  case 
this  Act  had  not  been  passed.     36  V.  c.  21,  s.  2  ;  See  40  V.  c.  4,  s.  2. 

4.  It  shall  not  be  necessary  for  the  said  Attorney-General  for  the  time 
being  applying  for  or  obtaining  grants  of  administration,  to  the  use  or 
benefit  of  Her  Majesty,  to  enter  into,  or  cause  to  be  entered  into,  any 
bond  to  the  Judge  of  the  Surrogate  Court,  commonly  called  an  administra- 
tion bond ;  but  the  Attorney-General  for  Ontario,  for  the  time  being, 
shall,  in  relation  to  every  such  administration,  be  subject  to  all  the  liabilities 
and  duties  imposed  on  an  administrator  by  the  condition  of  the  bond  pre- 
scribed by  the  Rules  and  Orders  now  in  force,  or  hereafter  made,  under 
"  The  SMrrogate  Caurts  Act,"    36  V.  c.  21,  s.  3.. 

5.  Where  administration  is  granted  to  the  Attorney-General  of  Ontario 
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under  thia  Act,  the  Lieutenant-Grovemor  in  Council  may  direct  the  sale, 
either  by  public  auction  or  private  sale,  of  any  real  estate  in  Ontario  (in- 
cluding any  interest  in  any  such  real  estate)  to  Tvhich  the  intestate  died 
entitled ;  and  the  said  Attorney-General  shall  thereupon  be  authorized  to 
sell  in  accordance  with  the  directions  of  any  Order  in  Council  in  that 
behalf,  the  whole,  or  any  part  of  the  real  estate  aforesaid,  and  to  convey 
the  same  to  the  purchaser  or  purchasers  ;  and  every  such  conveyance  by 
the  Attorney-General  or  his  successor  in  office  as  aforesaid  shall  be  as 
valid  and  effectual  as  if  the  deceased  were  alive  at  the  time  of  the  making 
thereof,  and  had  executed  the  same,  but  shall  not  have  any  further 
validity.    40  V.  c.  4,  s.  3. 

6.  In  case  subsequently  to  the  grant  of  administration  under  this  Act  it 
is  alleged  or  ascertained  that  the  deceased  has  relatives,  or  did  not  die  in- 
testate, the  Attorney-General  for  Ontario  may,  if  he  thinks  fit,  exercise, 
subject  to  the  discretion  of  the  Lieutenant-Governor  in  Council,  all  or 
any  of  the  powers  by  this  Act  conferred,  until  some  person,  or  persons,  is, 
or  are,  appointed  by  some  Court  or  Courts  of  competent  jurisdiction  to 
deal  with  the  real  estate  of  the  deceased  ;  and,  notwithstanding  any  such 
appointment,  any  sale  made  in  pursuance  of  this  Act  may  be  completed 
by  the  execution  by  the  Attorney-General  of  a  conveyance ;  and  until  the 
revocation  of  the  letters  granted,  the  Attorney-General  may  exercise  fully 
all  the  powers  vested  in  him  as  administrator  of  the  personal  estate  of  the 
deceased.     40  V.  c.  4,  s.  4. 

7.  In  any  case  where  administration  is  taken  out  under  the  provisions 
of  this  Act,  the  Attorney-General  may  apply  to  the  Court  of  Chancery  for 
an  order  for  the  making  of  such  enquiries  as  may  be  necessary  to  deter- 
mine whether  or  not  Her  Majesty  is  entitled  to  any  portion  of  the  real  or 
personal  estate  of  the  deceaoed  on  account  of  the  deceased  dying  intestate 
and  without  heirs  or  next  of  kin,  or  otherwise.  Any  decree  made  upon 
such  enquiry  shall,  unless  reversed  on  appeal,  be]final  and  conclusive.  40 
V.  c.  4,  s.  6. 

8*  Moneys  realized  from  estates  to  which  the  Attorney-General  is  ad- 
ministrator under  this  Act,  shall  be  kept  in  a  separate  account  in  such 
bank,  or  invested  in  such  manner,  as  the  Lieutenant-Governor  may  from 
time  to  time  appoint,  and  all  moneys  which  have  been  unclaimed  for  ten 
years  shall,  from  time  to  time,  be  paid  into  the  Consolidated  Revenue 
Fund  of  Ontario.     40  V.  c.  4,  s.  6. 

9.  Any  person  proving  his  title  to  any  such  moneys  shall  be  entitled  to 
receive  the  same,  with  interest  at  such  a  rate  as  the  Lieutenant-Governor 
may,  having  regard  to  the  rate  realized  therefrom,  from  time  to  time  di- 
rect    40  V.  c.  4,  8.  7. 
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10..  Any  one  claiming  to  be  entitled  to  any  such  estate,  or  to  any  inter- 
est therein,  or  to  any  part  of  the  proceeds  thereof,  may  apply  to  the  Court 
of  Chancery  upon  petition  for  an  order  or  decree,  declaring  his  rights  in  re- 
spect thereto ;  and  the  said  Court  may,  thereupon,  order  such  enquiries  as 
may  be  necessary  to  determine  the  same,  and  may  finally  adjudicate  there- 
upon ;  but  no  application  under  this  section  shall  be  entertained  unless 
securityf  or  costs  is  given  by  the  applicant  in  case  the  Attorney-General 
thinks  fit  to  demand  the  same.    40  V.  c.  4,  s.  8. 

11.  The  Attorney-General  may  deduct  from  any  moneys  received  on 
account  of  any  estate  all  disbursements  made  by  him  in  respect  to  any  in- 
quiries which  he  may  have  considered  it  expedient  to  make  before  taking 
out  administration,  as  well  as  all  disbursements  otherwise  made  by  him 
in  respect  of  such  estate.     40  Y.  c.  4,  s.  9. 
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PRACTICAL  DIKECTIONS. 


The  foUoxoing  Directions  {in  (Accordance  with  the  practice  of  the  EnglitJt 
Court  of  Probate),  though  not  of  Authority  as  Rules  of  Court  in  Chitario,. 
are  in  practice  generally  followed : — 

FOR   DBSCRIBIVO  TESTAT0B8  OR  INTB8TATBS  AND   PARTIES  APPLYINO   FOR 

PROBATE   AND   ADSnNISTRATION. 

As  a  general  rule  the  signature  of  a  testator  is  to  be  adopted  as  his  name 
although  it  differ  from  the  name  written  in  the  heading  of  the  will. 

In  case  of  a  variation  between  the  name  of  the  testator  in  the  heading 
of  the  will,  and  the  name  signed  at  the  foot,  or  end  of  it,  if  the  former  ia 
the  more  correct  of  the  two,  the  testator  should  be  described  by  the  name 
signed,  the  word  '^  otherwise"  followed  by  the  name  given  to  him  in  th& 
will  being  added. 

If  the  testator's  name  is  wrongly  spelt  in  the  will,  and  the  will  is  signed 
by  his  initials  or  by  a  mark,  hie  should  be  described  by  his  correct  name, 
the  word  **  otherwise"  followed  by  the  name  written  in  the  will  being 
added. 

If  the  testator  is  described  in  the  will  as  "  the  elder,"  but  has  not  so 
subscribed,  such  description  is  not  to  be  inserted. 

If  the  testator  is  described  in  the  will  as  *'  the  younger,"  but  does  not 
so  subscribe,  he  should,  notwithstanding,  be  described  as  *'  the  younger," 
or  **  heretofore  the  younger,"  as  the  case  may  be. 

The  testator's  place  of  residence,  stated  in  the  will  or  codicil,  must  form 
part  of  his  description,  and  any  previous  or  subsequent  residence  may  be 
added,  provided  that  not  more  than  three  places  of  residence  be  inserted. 

When  there  is  one  executor  or  executrix  only  named  in  the  will,  he  or 
she  should  be  described  as  "  the  sole  executor'*  or  '^  the  sole  executrix." 

When  there  are  more  executors  than  one,  if  they  are  all  females,  they 
are  to  be  described  as  *'  the  executrixes."  If  they  are  all  males,  or  partly 
males  and  partly  females,  they  are  to  be  described  as  "  the  executors." 

If  the  name  of  an  executor  or  executrix  is  mis-spelt  in  the  will,  the 
words  *'  in  the  will  written"  should  be  added  to  his  or  her  correct  name^ 
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and  if  the  two  names  be  identical  in  sound,  no  proof  of  identitj  is  re- 
fill ired. 

If  an  executor  be  wrongly  described  in  the'  will  as  "the  elder,"  or 
^*  the  younger,*'  or  by  a  wrong  Christian  name,  an  affidavit  is  required  in 
proof  of  the  identity  of  the  person  intended,  whether  he  be  the  executor 
applying  for  the  grant,  or  an  executor  to  whom  power  is  to  be  reserved. 

Whenever  it  appears  by  the  will  that  an  executor  or  executrix  is  related 
to  the  testator  as  father,  mother,  grandfather,  grandmother,  son,  daugh- 
ter, grandson,  granddaughter,  brother,  sister,  uncle,  aunt,  great  uncle, 
great  aunt,  nephew,  niece,  great  nephew,  great  niece,  he  or  she  is  to  be  so 
described. 

Occasionally  even  greater  particularity  is  used.  If  a  testator  describe 
an  executor  as  ''his  nephew  A.,  son  of  his  brother  B.,'*  that  executor 
must  designate  himself  such  in  the  oath. 

Persons  applying  for  administration  are  to  be  described  in  the  oaths  as 
follows : 

A  husband  as  ''  the  lawful  husband." 

A  wife "  the  lawful  widow  and  relict." 

A  father ''  the  natural  and  L&wful  father  and  next  of  kin. 

A  mother.. . .  ''  the  natural  and  lawful  mother  and  only  next  of 

kin.*' 

A  child "  the  natural  and  lawful  and  only  child,  and  only 

next  of  kin,"  or  **  one  of  the  natural  and  lawful 
children  and  next  of  kin.  '* 
A  brother    . .  "  the  natural  and  lawful  brother." 
A  sister  ....  **  the  natural  and  lawful  sister." 

If  there  be  no  parents  parents  living,  the 
brother  or  sister  is  further  to  be  described  as 
"  one  of  the  next  of  kin**  or  the  **  only  next  of 
kin." 

A  nephew "  the  lawful  nephew,*'  ^  and   **  one  of  the" 

>  or 

A  niece "  the  lawful  niece.'*    j  "  only  next  of  kin." 

If  a  brother  or  sister  be  living,  and  the  nephew 
or  niece,  being  the  child  of  a  brother  or  sister 
of  the  intestate,  who  died  in  his  life  time ,  apply 
for  administration,  he  or  she  is  to  be  described 
as  *'  one  of  the  persons  entitled  in  distribution 
to  the  personal  estate  and  effects  of  the  de- 
ceased." 
A  grandparent,  grandchild/cousin,  &c.,  is  to  be  described  as  "  law- 
ful,** and  "  one  of  the  next  of  kin,"  or  *'  only 
next  of  kin." 
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This  particularity  of  description  is  not  used  in  all  cases,  though  the 
{grantee  be  as  near  in  kindred  as  any  of  those  before  designated,  e.  g,  an 
executor  being  the  testator's  great-grandfather  is  not  required  to  be  so 
described  in  the  oath.  Persons  further  removed  in  relationship  than 
those  just  mentioned,  t,g,  cousins  of  any  degree,  are  also  not  so  de- 
acribed« 

OTHER   MATTEBS  OF  DETAIL. 

The  instructions,  E.  C.  P.  of  4th  April,  1862  (8  Jur.  N.  S.  pt.  2,  206 ; 
Coote  8th  ed.  415),  as  to  personal  applications  for  grants  of  probate  or 
letters  of  administration,  are  not  in  force  under  the  general  rule  of  prac- 
tice in  the  Surrogate  Courts,  though  certain  of  them  would,  doubtless,  be 
very  beneficiaL 

The  following  matters  of  detail  in  practice  in  the  Registries  may  be  no- 
ticed, being  in  accordance  with  the  £.  C.  P.  practice  (6). 

Filling  up  QranU.'\ — All  probates  or  letters  of  admimstration,  or  guar- 
dianship, are  filled  up  in  the  registry. 

IderUUy  of  Parties,] — In  cases  where  the  Court  may  deem  it  necessary 
it  will  require  proof,  in  addition  to  the  oath  of  the  executor  or  admin- 
istrator, of  the  identity  of  the  deceased,  or  of  the  party  applying  for  the 
grant. 

Marking  Will.] — In  proving  wills  the  executor  and  the  commissioner  or 
other  person  who  has  administered  the  oath  will  severally  mark  the  will 
and  codicils  by  signing  their  names  upon  those  documents. 

This  marking  is  made  either  under  an  exhibit  or  without  one. 

Delay  to  be  explained,] — If  three  years  have  elapsed  since  the  death  of  the 
testator,  a  certificate  signed  by  the  party  and  his  proctor  or  solicitor,  or  by 
the  proctor  or  solicitor  alone,  if  the  facts  are  within  the  knowledge  of  the 
latter,  may  be  required  in  explanation  of  the  delay. 

If  the  certificate  be  not  satisfactory,  an  affidavit  is  required. 

WiU  Engrossed,  <S:e.] — If  there  be  alterations  in  the  will  or  codicil,  and 
these  alterations  are  verified  by  a  reference  in  the  attestation  clause,  or 
are  shown  by  affidavit  to  have  been  made  before  the  execution  of  the  will 
or  codicil,  the  will  or  codicil  is  engrossed  fair,  the  alterations  being  incor- 
porated, i  e.,  words  interlined  or  interpolated,  being  inserted  in  the  text, 
and  words  struck  through  being  omitted. 

But  where  no  evidence  can  be  given  to  prove  that  the  alterations  were 
made  before  the  execution  of  the  will  or  couicil,  or  where  evidence  is  given 
that  the  alterations  were  made  after  the  execution  of  the  will  or  codicil, 

(a)  Vide  Coote,  3rd  Ed.  395 ;  and  8th  Ed.  452 ;  and  Chadwick's  Examples  of 
Administration  Bonds'"  SuppUmentary  Notice^  ^ 

(b)  Coote  3rd  ed.  192  and  8th  ed.  239.  et  seq. 

B  B 
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the  consequence  in  either  case  Ib,  as  we  have  seen,  that  the  alterations  are 
excluded  from  probate,  and  the  following  practice  is  adopted. 

A  copy  of  the  will  or  codicil,  as  in  its  original  state,  i.e.,  before  the  al- 
terations were  effected,  is  made  by  the  practitioner,  and  is  by  him  handed 
to  the  proper  officer  for  collation. 

Fees  are  charged  upon  this  copy  for  collating  it,  including  the  registrar's 
certificate  in  verification  thereof. 

Upon  this  copy  the  following  fiat  is  endorsed  : — "  Let  probate  of  the  will 
pass  as  contaiaed  in  this  copy.''  The  will  is  engrossed  in  accordance  with 
the  copy. 

Ineorporaiion.] — As  an  incorporated  document  or  paper  is  to  be  proved 
as  part  of  the  will  which  has  incorporated  it,  such  document  or  paper  must 
be  engrossed  and  registered  in  its  entirety. 

In  such  a  case  the  will  will  have  been  previously  sworn  to  as  being  "  con- 
tained in  paper  writings  marked  A.  and  B." 

To  this  there  is  one  exception. 

If  another  will,  which  has  been  proved,  be  incorporated,  it  is  not  en- 
grossed and  registered  with  the  incorporating  will  if  the  executor  of  each 
will  is  the  same  person. 

And  the  same  exception  applies,  as  there  is  the  same  ground  of  privity, 
in  cases  where  the  testator,  being  himself  the  executor  of  the  incorporated 
will,  has  transmitted  per  catenam  the  representation  to  his  own  executor. 

In  each  of  these  cases  an  affidavit  of  the  fact  is  made  by  the  executor, 
and  is  engrossed  and  registered  instead  of  a  copy  of  the  incorporated  wilL 

Sureties.'] — ^In  the  case  of  an  application  for  letters  of  administration ^ 
*  *  *  care  should  be  taken  by  the  practitioner  that  the  sureties  offered 
by  an  administrator  are  responsihh  persons. 

All  females  being  spinsters  and  widows  are  accepted. 

D(A^h  Probata.  ] — In  the  case  of  a  double  probate  or  cessate  probate  the 
executor  may  be  either  sworn  to  and  mark  the  original  will,  or  the  pro- 
bate which  was  granted  of  it. 

If  the  executor  adopt  the  first-mentioned  course,  he  must  attend  in  the 
registry  and  be  sworn  to  his  oath  and  affidavit  before  the  registrar. 

In  this  case  the  original  will  must  be  looked  up.  A  fee  is  paid  for  the 
search  of  this. 

In  the  other  case,  viz.,  that  of  being  sworn  to  the  probate,  the  executor 
may  be  sworn  before  any  person  duly  qualified  to  administer  oaths. 

In  this  case  the  probate  is  impoimded  excepting  in  the  case  of  a  double 
probate,  where  the  grantee  of  the  first  probate  is  alive,  when  it  will  be  de- 
livered out  to  the  practitioner  after  the  second  grant  has  passed  the  seal, 
an  examined  copy  of  it  being  filed. 

The  executor  may  in  all  cases  be  sworn  to  and  mark  an  office  copy  of 
the  will  under  seal  of  the  court  for  filing. 
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If  the  original  will  was  proved  in  the  former  Court  of  Probate,  U.  0.  the 
eogxoflsment  of  the  will  for  a  double  or  cessate  probate  is  bespoken,  bjr  the 
practitioner,  of  the  Surrogate  Clerk. 

AUeration  in  Grant.] — In  the  case  of  an  alteration  in  a  grant,  the  prac- 
titioner having  obtained  an  order  for  making  the  alteration  in  the  grant, 
the  original  act  must  be  looked  up  for  the  purpose  of  the  notation,  and  a 
search  fee  is  paid  for  so  doing. 

The  same  proceeding  is  followed  in  the  case  of  a  renunciation  made  after 
probate  by  an  executor  to  whom  power  has  been  reserved,  and  fhe  same 
stamps  are  charged. 

Motions,] — In  the  case  of  moving  the  Court  for  a  grant,  the  practitioner 
will  deposit  with  the  Registrar  the  affidavit  or  affidavits  necessary  for  the 
support  of  his  motion. 

With  the  affidavits  he  will  file  a  concise  statement  of  facts  for  the  instruc- 
tion of  the  judge. 

The  affidavit  and  motion  paper  must,  by  the  E.  C.  P.  practice,  be  de- 
posited, before  two  o'clock  p.  ni.  on  the  fourth  day  before  a  day  named 
for  motions,  and  on  w  -  h  tho  proposed  motion  is  to  be  made. 

After  the  order  hiui  been  made,  the  practitioner  obtains  an  office 
copy  of  it,  in  order  to  file  it  with  the  other  documents  necessary  for  ob- 
taining the  grant  of  probate  or  administration  applied  for  by  him. 

dtatunu] — Upon  citing  a  person  or  persons  to  accept  or  refuse  a  grant 
the  practitioner  will  enter  a  caveat  (a). 

If  no  appearance  be  given  to  the  citation,  the  party  citant  will  move  the 
court  for  the  grant 

If,  however,  the  party  cited,  or  one  of  the  parties  cited,  appear  in  order 
to  take  the  grant,  some  practitioner  will  enter  an  appearance  j^or  him. 

The  solicitor  of  the  party  cited  then  takes  out  a  summons  against  the 
party  citant,  to  show  cause  why  the  grant  should  not  be  decreed  to  his 
client. 

The  order  having  been  made,  it  is  in  this  case,  the  final  order  in  the 
cause. 

FaUing  to  Prosecute,]— li  the  party  opposing  a  will  or  a  grant  of  admin- 
istration fail  to  prosecute  his  proceedings,  e.  g.,  by  not  pleading,  &c.,  the 
plaintiff  takes  out  a  summons  (see  ante)  against  the  defendant  to  show 
cause  why  the  plea  should  not  be  filed  at  a  time  limited,  &o.  If  no  obedi- 
ence be  paid  to  the.  summons,  the  plaintiff  will  take  out  another  sum- 
mons against  the  defendant  ''to  show  cause"  why  the  contentious  pro- 
ceedings '*  should  not  be  discontinued." 

An  order  may  be  made  by  the  judge  thereon  to  the  effect  of  the  sum- 
mons and  directing  the  grant  to  issue. 

(a)  Vide  ante  chapter  on  citationB. 
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Subducting  Caveat, "] — ^If  the  defendant  determine  to  subduct  or  withdraw 
his  caveat,  he  may  be  allowed  to  do  so.    (Vide  Coote,  drd  Edition,  218.) 

Letters  ddivered  to  Senior.] — ^When  a  grant  ia  made  to  two  parties  in 
equal  degree,  represented  by  distinct  practitioners,  the  grant  is  extracted 
by  and  delivered  to  the  senior,  as  to  admission,  of  the  two. 

Duplicate,] — Within  the  space  of  six  months  from  the  date  of  a  grant 
of  probate  or  administration  a  duplicate  of  it  may  be  obtained  (a). 

Deposit  of  WUU  in  the  Registries  for  Custody,] — In  addition  to,  and  in 
qualification  of  what  has  been  said  under  sec.  11,  S.  G.  Act,  antey  the 
E.  G.  P.  practice  under  the  corresponding  section,  Imp.  Stat.,  may  be 
cited  (&),  as  indicating  the  practice,  so  far  as  the  circumstances  of  the 
case  admit,  appropriate  in  the  Surrogate  Gourt  Registries,  in  the  absence 
of  any  directions  in  the  S.  G.  Kules  on  the  subject,  as  follows  : — 

*'  The  will  or  codicil  to  be  deposited  must  be  enclosed  in  a  sealed  enve- 
lope and  delivered  to  one  of  the  registrars  of  the  court  at  the  registry, 
either  by  the  testator  himself  or  by  some  person  specially  authorized  by 
him  to  deposit  the  same  on  his  behalf. 

*'  The  will  or  codicil  so  deposited  will  not  be  delivered  up  to  any  person, 
but  must  remain  in  the  registry  until  after  the  testator's  death. 

'^  In  case  the  testator  himself  deposits  his  will  or  codicil^  he  will  be  re- 
quired to  sign  his  name,  in  the  presence  of  the  registrar,  to  an  indorse- 
ment on  the  envelope  in  which  the  will  or  codicil  is  inclosed,  to  the 
following  effect : — 

*'  *  This  sealed  packet  contains  the  last  will  and  testament,  or  codicil 
to  the  last  will  and  testament,  or  last  will  and  testament  and 
codicil  thereto,  bearing  date  respectively  [here  state  the  dates 
of  all  the  papers  enclosed],  of  A.  B.,  of  &c.,  whereof  G.  D.,  of 
&C.,  and  E.  F.,  of  <&c.,  are  appointed  executors,  and  the  same 
are  brought  into  the  registry  of  Her  Majesty's  Gourt  of  Pro- 
bate (Surrogate  Court  of )  by  me  for  safe  custody,  there  to 

remain  deposited  until  after  my  decease. '  The  residences  of 
the  testator  and  of  the  executors  should  be  set  forth  in  this 
indorsement,  and  also  the  date  of  signature. 

"  In  case  the  testator  authorizes  some  other  person  to  deposit  his  will  or 
codicil  for  him,  he  will  be  required  to  subscribe  his  name,  in  presence  of 
an  attesting  witness,  to  an  indorsement  on  the  envelope  in  which  the  will 
or  codicil  is  enclosed,  to  the  following  effect : — 

'< '  This  sealed  packet  contains  the  last  will  and  testament,  or  codicil 
to  the  last  will  and  testament,  or  last  will  and  testament  and 

(a)  Goote,  3rd  Ed.  220.  (bj  D.  k  B.  587. 
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codicil  thereto,  of  me,  A.  B.,  of  &c.,  whereof  C.  D.  and  E.  F.. 
of  &c.,  are  appointed  executors,  and  I  authorize  G.  H.  to  depos- 
it the  same  for  safe  custody  in  the  registry  of  Her  Majesty^s 

Court  of  Probate  {Surrogate  Court  of ),  there  to  remain 

deposited  until  after  my  decease.'  (Signed)  A.  B.  Witness 
K.  L.'  The  residences  of  the  testator  and  of  the  executors, 
and  the  date  of  signature,  should  be  set  forth  in  this  indorse- 
ment. 

"  The  packet  containing  the  will  or  codicil  must  be  accompanied  by  an 
affidavit  &om  the  attesting  witness,  to  the  effect  that  the  signature  of  the 
testator  to  the  above  indorsement,  witnessed  by  the  deponent,  is  in  the 
proper  handwriting  of  such  testator,  and  was  by  him  signed  in  the  depo- 
nent's presence  on  the  day  mentioned  in  the  indorsement,  and  that  the 
signature  K.  L.  is  in  the  proper  handwriting  of  the  deponent,"  An  affi- 
davit will  also  be  required  from  the  person  authorized  to  deposit  the 
packet,  to  the  effect  that  the  sealed  packet  produced  for  the  purpose  of 
being  deposited  for  safe  custody  in  the  registry  of  Her  Majesty's  Court  of 

Probate  (Surrogaie  Court  of ),  and  on  the  back  of  which  the  deponent 

has  signed  his  name,  is  at  the  time  of  making  the  affidavit  precisely  in  the 
same  state,  plight  and  condition,  as  when  received  by  the  deponent  from 
the  hands  of  A.  B.  [the  testator],  on  a  day  to  be  mentioned  as  that  on 
which  he  received  it. 

"  The  last-mentioned  affidavit  is  to  be  sworn  before  the  registrar  to 
whom  the  packet  containing  the  will  or  codicil  is  delivered. 

"  A  minute  *  *  will  be  drawn  up  by  the  registrar,  setting  forth  the 
production  of  the  packet  containing  the  will  or  codicil,  and  the  affidavits 
(if  any),  and  when  and  by  whom  the  same  were  produced,  and  *  *  * 
that  the  same  has  been  deposited  in  the  registry  for  safe  custody.'' 


>> 
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ADDmoNAL  Forms,  adapted  from  Mr.  Coote's  Common  Form  Practice, 

8th  ED. ;  AKD  other  FORMS. 


No.  60.]  AFFIDAVIT  OF  ATTESTIKO  WITNF.SS  Df  PROOF  OF  THE   DUE  EXECU- 
TION OF  A  WILL  OR  CODICIL^  DATED  AFTER  31ST  DECEMBER,  1873. 

In  Her  Majesty's  Surrogate  Court  of  the  County  of 

In  the  goods  of,  dsc. 

I,  C.  D.  of  in  the  county  of  make  oath  [or  solemnly  affirm], 

that  I  am  one  of  the  subscribing  witnesses  to  the  last  will  and  testament 
[or  codicil,  cu  the  ease  may  5e]  of  the  said  C.  D.,  late  of  in  the  county 

of  deceased,  the  said  will  [or  codicil]  being  now  hereunto  annexed, 

bearing  date  and  that  the  said  testator  executed  the  said  will  [or 

codicil]  on  the  day  of  the  date  thereof,  by  signing  his  name  at  the  foot  or 
end  thereof  [or  in  the  testimonium  clause  thereof,  or  in  the  attestation 
clause  thereto,  as  the  case  may  be],  as  the  same  now  appears  thereon,  in  the 
presence  of  me  and  of  the  other  subscribed  witness  thereto,  both  of 

us  being  present  at  the  same  time,  and  we  thereupon  attested  and  sub- 
scribed the  said  will  [or  codicil]  in  the  presence  of  the  said  testator. 

Sworn,  &c.  (Signed)  C.  D. 

N.  B. — If  the  signature  is  in  testimonium  clause  or  attestation  clause,  it 
must  he  shown  in  the  affidavit  that  the  testator  fully  intended  the  same  as  hit 
final  signature  to  his  wUl.     Vide  Coote,  8th  Ed.  471. 


No.  51.]  AFFIDAVIT  AS  TO  A  TESTATOR's  KNOWLEDGE  OF  THE  CONTENTS  Of 
HIS  WILL,  IN  CASES  OF  BLIND  OR  OBVIOUSLY  ILLITERATE  OR  IQNOBAlIT 
TESTATORS. 

The  following  additional  clause  to  be  added  to  Affidavit  of  subseribitig  vnt- 
ness,  dsc. : — 

And  I  further  make  oath,  that  previously  to  the  execution  of  the  said 
will  by  the  said  testator,  the  same  was  duly  read  over  to  him  by  me  (or 
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by  E.  F.  in  my  presence,  or  by  himself  in  my  presence),  and  he  the  said 
deceased  at  such  time  seemed  thoroughly  to  understand  the  same  (or  had 
fall  knowledge  of  the  contents  thereof). 

8wom,  &c.  (Signed)  0.  D. 

No.  ^2.]       AFFIDAVIT  VEKIFYINO  ALTERATIONS  IN  A  WILL  (MADB  BT  A  SUB- 
SCRIBED wmrE8s). 
(S^U,  dc.) 

1,  C.  D. ,  of  make  oath  and  say,  that  I  am  one  of  the  attesting 

witnesses  to  the  last  will  and  testament  of  the  said  A.  B.,  late  of 

deceased,  the  said  will  being  now  hereunto  annexed  and  bearing  date  the 

day  of  18      ,  and  having  particularly  observed  the  words 

interlined  between  the  and  lines  of  the  sheet  of 

the  said  will,  make  oath  and  say  as  follows  : — 

1.  That  the  said  testator  executed  the  said  will  on  the  day  of  the  date 
thereof  by  signing  his  name  at  the  foot  or  end  thereof  as  the  same  now 
appears  thereon,  in  the  presence  of  me  the  said  G .  D.  and  of  E.  F. ,  the  other 
subscribed  witness  thereto,  both  of  us  being  present  at  the  same  time,  and 
we  thereupon  attested  and  subscribed  the  said  will  in  the  presence  of  the 
said  testator. 

2.  And  I  further  make  oath  and  say,  that  the  said  recited  interlineation 
was  written  and  made  in  the  said  will  previously  to  the  execution  thereof. 

Sworn,  &c. 

No.  53.]  AFFIDAVIT  AS  TO  DEATH  OF  ATTESTINa  WITirESSES. 

{Style,  dc) 

We,  C.  D.,  of  widow,  E.  F.  of  ,  and  H.  J.  of 

having  severally  with  care  and  attention  inspected  the  last  will  and  testa- 
ment of  the  said  A.  B. ,  late  of  deceased,  the  said  will  being  now 
hereunto  annexed,  beginning  thus,  ''  "  ending  thus  ''  ,"  and 
being  thus  subscribed  "  A.  B.,"  and  having  also  observed  the  names  and 
additions,  £L  L.,  &c.,  and  M.  N.,  &c.,  set  and  subscribed  to  the  said  will 
as.  witnesses  attesting  the  due  execution  thereof,  severally  make  oath  and 
say  as  follows  : — 

1.  I,  the  said  0.  D.,  for  myself  say,  that  I  am  the  lawful  widow  and 
relict  of  the  said  testator,  and  the  sole  executrix  named  in  the  said  wilL 

2.  I,  the  said  CD.,  further  say,  that  I  have  made  inquiries,  and  have 
caused  inquiries  to  [be  made  respecting  the  execution  of  the  said  will^  and 
by  means  of  such  inquiries,  I  have  ascertained  that  no  person  or  persons 
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was  or  were  present  at  the  execution  of  the  said  will,  saTe  and  except  the 
said  testator,  and  the  said  K.  L.  and  M.  N. 

3.  I,  the  said  E.  F.  for  myself  say,  that  I  knew  and  was  well  acquainted 
with  the  said  A.  B. ,  who  died  on  the  day  of  18  ,  at  , 
for  many  years  before  and  down  to  the  time  of  his  death,  and  that  during 
such  period  I  have  frequently  seen  him  write  and  subscribe  his  name  to 
writings,  and  I  have  thereby  become  well  acquainted  with  his  manner  and 
character  of  handwriting  and  subscription,  and  I  say,  that  I  verily  and  in 
my  conscience  believe  the  names  A.  B.  subscribed  to  the  said  will  as  afore- 
said to  be  of  the  true  and  proper  handwriting  and  subscription  of  the  said 
A.  B.  deceased. 

4.  I,  the  said  E.  F.,  for  myself  say  that  I  knew  and  was  well  acquainted 
with  the  said  K.  L. ,  whose  name  appears  subscribed  to  the  said  will,  as 
one  of  the  attesting  witnesses  thereto,  for  years  before  and  down  to 
the  time  of  his  death,  and  that  the  said  K.  L.  died  on  or  about  the 

day  of  18    . 

5.  I,  the  said  E.  F. ,  further  say,  that  during  the  period  of  my  acquaint- 
ance with  the  said  K.  L. ,  I  frequently  saw  him  write,  and  also  subscribe 
his  name  to  writings,  whereby  1  have  become  well  acquainted  with 
his  manner  and  character  of  handwriting  and  subscription  ;  and  1 
further  say,  that  1  verily  and  in  my  conscience  believe  that  the  letter- 
name,  figures  and  words,  K.  L.,  &c.,  before  recited,  and  now  appearing 
set  and  subscribed  to  the  said  will,  as  one  of  the  attesting  witnesses 
thereto,  were  and  are  of  the  proper  handwriting  and  subscription  of  the 
said  K.  L. 

6.  I,  the  said  H.  J.,  for  myself  say,  that  I  am  a  cousin  of  the  said  M. 
N.,  whose  name  appears  set  and  subscribed  to  the  said  will,  as  the  other 
witness  thereto,  and  that  the  said  M.  X.  died  on  or  about  the  day 
of            18    . 

7.  And  I,  the  said  H.  J. ,  further  say,  that  T  have  frequently  seen  the 
said  M.  N.  write  and  subscribe  his  name  to  writings,  whereby  I  have  be, 
come  well  acquainted  with  his  manner  and  character  of  handwriting  and 
subscription  ;  and  I  further  say,  that  1  verily  and  in  my  conscience  believe 
that  the  names  and  words  M.  N. ,  &c. ,  before  recited,  and  now  appearing 
set  and  subscribed  to  the  said  will,  as  one  of  the  attesting  witnesses 
thereto,  were  and  are  of  the  proper  handwriting  and  subscription  of  the 
said  M.  N. 

Sworn  by  the  said  C.  D.,  E.  F.,  and  H.  J.,    -j  C.  D. 

severally  (a),  at  this  day    >  E.  F, 

of        18    ,  before  me  f  H.  J. 

(a)  See  S.  C.  Rule,  3S,arUe. 
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No.  64]  AFFIDAVIT  AS  TO  ABSKKCOB  OF  ATTSSTINO  WITNESSES,  &C, 

(Style,  dc) 

We,  G.  D.,  of  in  the  county  of  and  £.  F.,  of  in  the 

county  of  jointly  and  seyerally  make  oath  and  say  as  follows  : — 

1.  We  have  with  care  and  attention  inspected  the  last  will  and  testa- 
ment of  the  said  A.  B. ,  late  of  in  the  county  of  spinster,  de- 
ceased, the  said  will  being  now  hereunto  annexed,  beginning  thus  ''  " 
ending  thus  ''  "and  being  thus  subscribed  "A.  B.,"  and  have  also  ob- 
served the  names  and  additions  G.  H.  and  I.  K.,  set  and  subscribed  to  the 
said  will  as  witnesses  attesting  the  due  execution  thereof. 

2.  I,  the  said  £.  F.,  further  say,  that  I  knew  and  was  well  acqua^ted 
with  the  said  testatrix,  who  died  on  the  day  of  18  at  for 
many  years  before,  and  down  to  the  time  of  her  death,  and  that  during 
such  period  I  have  frequently  seen  her  write  and  subscribe  her  name  to 
writings,  and  I  have  thereby  become  well  acquainted  with  her  manner 
and  character  of  handwriting  and  subscription,  and  I  say  that  I  verily  and 
in  my  conscience  believe  the  names  A.  B.,  subscribed  to  the  said  will  as 
aforesaid,  to  be  of  the  true  and  proper  handwriting  and  subscription  of  the 
said  A.  B.,  deceased. 

3.  J,  the  said  0.  D. ,  for  myself  say,  that  I  am  the  sole  executor  named 
in  the  said  will,  and  that  I  have  made  inquiries  and  have  caused  inquiries 
to  be  made  respecting  the  execution  of  the  said  will,  and  by  means  of 
such  inquiries  I  have  ascertained  that  no  person  or  persons  was  or  were 
present  at  the  time  of  the  execution  of  the  said  will,  save  and  except  the 
said  testatrix,  and  the  said  G.  H.  and  I.  K. 

4.  I,  the  said  E.  F.,  for  myself  say,  that  I  am  the  uncle  of  the  said  T.  K., 
whose  name  appears  set  and  subscribed  to  the  said  will,  as  one  of  the  at- 
testing witnesses  thereto,  and  that  the  said  I.  K.,  in  the  month  of 

18  left  this  country  for  some  part  or  place  abroad  unknown  to  this  depo» 
nent  and  has  not  since  been  heard  of. 

6.  I,  the  said  £.  F.,  for  myself  further  say,  that  I  have  frequently  seen 
the  said  I.  K.  write  and  subscribe  his  name  to  writings,  whereby  I  have 
become  well  acquainted  with  his  manner  and  character  of  handwriting  and 
subscription  ;  and  I  further  say,  that  I  verily  and  in  my  conscience  be- 
lieve that  the  names  I.  K.  before  recited,  and  now  appearing  set  and  sub- 
scribed to  the  said  will  as  one  of  the  attesting  witnesses  thereto,  were  and 
are  of  the  true  and  proper  handwriting  and  subscription  of  the  said  I.  K. 

(6,  &  7.  Repeat  as  to  the  other  attesting  witness, ) 

Sworn,  &c,  (  C.  D. 

(  E.  F. 
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No.    66-]  AFFIDATIT  OF    DOMIOILK.  ^ 

(^Style,  dbc.) 

I,  C.  D.,  of  ,  Ac,  make  oath  and  say,  that  I  knew  and  waa 

acquainted  with  the  said  A.  B.,  late  of  ,  in  the  State  of 

,  one  of  the  United  States  (or  other  foreign  country,  as 
the  case  may  be),  who  died  on  the  day  of  ,  at 

.    And  I  further  say  that  the  said  deceased  was  at  the  time  of  his 
death  domiciled  in  the  said  State  of 

Sworn,  &c.  (a). 


No.  56.]  AFFIDAVIT  AS  TO   FOREIGN  LAW. 

{Style  fdbc) 

I,  C.  D.,  of  [an  advocate  or  other  person  conversant  with  the 

laws  of  the  country,  or,  in  Scotland,  a  writer  to  the  signet],  make  oath  and 
say  as  follows  : — 

1.  I  am  conversant  with  the  laws  and  constitutions  of  the  kingdom 
of 

2.  I  have  referred  to  the  last  will  and  testament  of  the  said  A.  B., 
bearing  date  the  day  of  ,  18  ,  and  now  here- 
unto annexed,  and  I  say  that  the  said  will  is  m&de  in  conformity  with 
and  is  valid  by  the  aforesaid  laws  and  constitutions  . 

Sworn,  &c. 


No.  57.]      AFFIDAVIT    TO    LEAD    CITATION  TO  ACCEPT    OE  REFUSE  ADinKIS- 

TRATIOK. 

iStyk,  dc.) 

I,  G.  D.,  of  ,  make  oath  and  say,  that  A.  B.,  late  of 

,  deceased,  died  on  the  day  of  >  18    ,  at 

,  intestate  without  child  or  parent,  leaving  £.  F.  his  lawful 
widow  and  relict  him  surviving  : 

And  I  further  make  oath  and  say,  that  the  said  £.  F.  has  not  taken 
upon  her  as  yet  the  letters  of  administration  of  the  personal  estate  and 
effects  of  the  said  deceased  : 

And  I  further  make  oath  and  say,  that  I  am  the  natural  and  lawful 
brother  and  one  of  the  next  of  kin  of  the  said  deceased,  and  am  desirous 

(a)  If  the  deponent  be  also  attesting  witness  to  the  will,  he  should  also  depose  to 
the  mode  in  which  the  will  or  codicil  was  executed. 
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of  obtaming  letters  of  administration  of  the  personal  estate  and  effects 
of  the  said  deceased  : 

And  J  further  make  oath  and  say,  that  the  personal  estate  and  effects 
left  by  the  said  deceased  consist  of  (staU  the  nature  and  amount  of  the 
property)  (a). 

Sworn,  &c. 

If  the  party  to  be  cited  reside  abroad,  insert  a  clause,  showing  that  fact, 
as  ''  The  said  £.  F.  now  resides  in  the  Island  of  Barbadoes,  and  has  no 
agent  or  attorney  authorized  to  act  for  her  in  this  Province. "  (Goote,  8th 
ed.4S5.) 

No.  58.  J  ArFIDAVIT  OF  DEBT  TO  LEAD  CITATION. 

(StyU,  d'c) 

1,  C.  D.,  of  ,  make  oath  and  say,  that  the  said  A.  6.,  late 

of  ,  deceased,  died  on  the  day  of 

18    ,  at  ,   intestate,  a  bachelor  without  parent,  brother  or 

sister,  uncle  or  aunt,  nephew  or  niece,  cousin  german  or  any  other  known 
relation  whatever : 

And  I  further  make  oath  and  say,  that  the  said  deceased  was  at  the 
time  of  his  death  justly  and  truly  indebted  to  me  in  the  sum  of 
of  lawful  money  of  Canada  for  work  and  labour  done,  materials  found 
and  goods  sold  and  delivered,  between  the  day  of 

and  the  day  of  ,  by  me  to  the  said  deceased  in 

my  business  of  a  [or  in  an/y  other  tpayj,  and  that  no  part  of 

such  sum  has  been  since  received  by  me  or  by  any  person  on  my  behalf, 
but  that  the  Whole  thereof  still  remains  justly  due  and  owing  to  me,  and 
I  hold  no  security  whatever  for  the  same  or  any  part  thereof  (6)  : 

And  I  further  make  oath  and  say,  that  the  estate  and  effects  of  the  said 
deceased  consist  of,  &c.  \staie  amount  and  particxdari]. 

Sworn,  &c, 

No.  59.]       AFFIDAVIT  TO  LEAD   CITATION  TO  EXHIBIT  AK  INVENTOBY. 

{Style,  dsc.) 

I,  C.  D.  [wife  of  W.  D.],  make  oath  and  say  as  follows  : — 

1.  The  said  A.  B.,  late  of  ,  deceased,  died  on  the  day 

of  ,  at  ,  intestate,  leaving  him  surviving  M.  B.,  his  lawful 

(«)  Briggi  v.  Roope,  L.  J.  R.  (N.S.),  vol.  29,  p.  96. 

(6)  The  date  of  debt  must  be  ahown  ;  AvOcin  v.  Ford,  3  Hagg.  194 ;  and  RawUn- 
•on  V.  Bumea,  3  Sw.  &  Tr.,  p.  479. 
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widow  and  relict,  and  L.  S.  [wife  of  J.  S.],  me,  thi^  deponent,  and  T.  6.» 
spinster,  his  natural  and  lawful  and  only  children  and  only  next  of  kin, 
respectively,  the  only  persons  entitled  in  distribution  to  hia  personal 
estate  and  effects. 

2.  On  the  day  of  ,  letters  of  administration  of  all  and  sin- 
gular the  personal  estate  and  effects  of  the  said  deceased  were  granted  by 
this  Court  to  the  said  M.  B.,  the  lawful  widow  and  relict  of  the  said 
deceased. 

3.  The  said  M.  B.  has  sworn  the  personal  estate  and  effects  of  deoeased 
under  the  sum  of  ,  but  I  verily  believe  the  same  to  be  considerably 
less  than  the  true  amount  and  value  thereof. 

4.  Part  of  the  said  estate  consists  of  stock  and  growing  crops  which 
should  be  fortwith  valued  and  appraised  before  the  same  are  removed  or 
sold  in  order  that  the  true  value  thereof,  as  assets  belonging  to  the  said 
estate,  may  be  satisfactorily  ascertained. 

5.  Under  the  circumstances  aforesaid,  and  upon  other  grounds,  I  am 
desirous  of  obtaining  from  this  Court  a  citation  calling  upon  the  said 
M.  B.  to  exhibit  upon  oath  a  true  and  perfect  inventory  of  all  and  singu- 
lar the  personal  estate  and  effects  of  the  said  deceased. 

Sworn,  &c. 


No.  60.]      AFFIDAVIT  TO  LEAD  CITATION  WHERE  THE  PARTY  TO  BE  CITED 

HE.SIDES  ABROAD. 

(Style,  dc) 

I,  C.  D.,  of        ^    ,  make  oath  and  say  as  follows  : — 

1.  The  said  A.  B. ,  late  of  ,  deceased,  died  on  the  day  of 

,18    ,  at  aforesaid,  intestate,  withoulf  child  or  father,  leaving 
E.  F.,  his  lawful  widow  and  relict,  him  surviving. 

2.  The  sai(^  E.  F.  now  resides  in  the  Island  of  Barbadoes,  and  has  no 
agent  or  attorney  authorized  to  act  for  her  in  this  country  (a). 

3.  The  said  E.  F.  has  not  taken  upon  her  as  yet  the  letters  of  adminis- 
tration of  the  personal  estate  and  effects  of  the  said  deceased. 

4.  I  am  the  natural  and  lawful  mother,  and  only  next  of  kin  of  the  said 
deceased. 

5.  l^e  personal  estate  and  effects  of  the  said  deceased  consist  of 

&c. 

(Signed)  CD, 

Sworn,  &c 

« 

(a)  See  Evans  v.  BurreU,  28,  L.  J.  R.,  N.  S.  p.  83 ;  Atkin  v.  Ford,  3  Hagg.  194^ 
and  in  note. 
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No.  61.]  AFFIDAVIT   IN   PROOF  OF   LUNACY. 

We,  0.  D. ,  of  surgeon,  and  E.  F.  of  (nune  at  a  lunatic 

asylum),  make  oath  and  say  respectively  as  follows  : — 

And  I,  the  said  CD,,  for  myself  make  oath,  that  for  the  space  of 
years  now  last  past,  I  have  attended  in  my  professional  capacity  £.  B. 
(who  is  as  1  am  informed  and  believe,  the  natural  and  lawful  father  of  the 
laid  A.  6.,  late  of  ,  deceased),  the  said  £.  B.  being  a  patient  under 

the  care  of  my  fellow  deponent,  the  said  E.  F. ,  at  the  asylum  or  house 
for  the  reception  of  lunatics  at  ,  aforesaid,  and  that  the  said  E.  B. 

hath  been  for  many  years,  and  now  is  a  lunatic,  and  totally  incapable  of 
tnftTi|tgiTig  himself  or  his  affairs,  or  of  doing  any  act  whether  requiring 
thought,  judgment  or  reflection,  and  is  not  likely  soon  to  recover  the  use 
of  his  mental  faculties. 

And  I,  the  said  E.  F.,  for  myself,  make  oath,  that  I  am  a  nurse  at  the 
■aid  lunatic  asylum  or  house  for  the  reception  of  lunatics,  where  the  said 
£.  B.  hath  been  for  years  last  past  confined  thereat,  and  has  been 

under  my  care  as  a  person  of  unsound  mind,  and  that  he  is  a  lunatic  and 
totally  incapable  of  managing  himself  or  his  affairs. 


Sworn,  ^c,  by  the  said  C.  D.  and  E.  F.  before  me. 

(Signed) 


CD. 
E.  P. 


No.  62.]  AFFIDAVIT  TO  LEAD  OBDER  FOR  GUARDIAN  OF  INFANT  TAKING 

ADMINISTRATION. 

(Style  dbc), 

1,  O.  D.,  of  make  oath  and  say  as  follows  : 

The  said  A.  B.  of  died  at  aforesaid,  on  the  day  of 

18    .  intestate,  a  widower,  leaving  E.  F.  his  natural  and  lawful  and 

only  child,  who  is  now  an  infant  of  six  years  and  upwards,  but  under  the 
age  of  seven  years,  and  who,  therefore,  as  I  am  advised,  is  by  law  incapa- 
ble of  acting  in  his  own  name,  and  of  electing  a  guardian  to  act  on  his 
part  and  behalf. 

2.  I  am  the  lawful  grandfather  and  the  next  of  kin  of  the  said  infant, 
and  I  am  ready  and  willing  to  undertake  the  guard)  doship  of  the  said  in- 
fant for  the  purpose  of  taking  letters  of  administration  of  the  personal  estate 
and  effects  of  the  said  A.  B.,  deceased,  for  the  use  and  benefit  of  the  said 
infant, 'ontil  he  shall  attain  the  age  of  twenty-one  years. 

Sworn  &c). 
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No.  63.]  AFFIDAVIT   TO    LEAD    OBDER   FOB  OUAEDIAIT    OF    IKFANT    BX- 

WOUNCINO. 

(Style  (#c). 

I,  C.  D.,  of  in  the  Oonntj  of  make  oath  and  say,  that  A.  B. 

late  of  ,  deceased,  died  on  the  day  of  18     .  a  widower 

and  intestate,  ^leaving  him  surviving  ;E.  F.  and  G.  H. ,  his  natural  and 
lawful  and  only  children,  and  only  next  of  kin,  who  are  now  in  their  in- 
fancy to  wit,  the  said  £.  F,.,  of  the  age  of  years  andupward,  and  the 
said  G.  H.,  of  the  age  of  years  and  upwards,  but  respectively  under 
the  age  of  seven  years,  and  who,  therefore,  as  I  am  advised,  are  by  law 
incapable  of  acting  in  their  own  names  or  of  electing  a  guardian  to  act  od 
their  part  and  behalf. 

And  1  further  make  oath  and  say,  that  I  am  the  lawful  grandmother  and 
next  of  kin  of  said  infants,  and  am  ready  and  willing  to  undertake  the 
guardianship  of  the  said  infants,  for  the  purpose  of  renouncing  on  their 
part  and  behalf  all  their  right,  title,  and  interest  to  and  in  the  personal 
estate  and  effects  of  the  said  A.  B.,  deceased. 

Sworn  &c). 


No.  64.]  AFFIDAVIT  TO  LEAD  ALTERATION  IN  GRANT. 

(Style  cfcc). 

1,  C.  D.,  of  make  oath  and  say,  that  on  the  day  of 

18  .,  letters  of  admimstration  of  the  personal  estate  and  effects  of  the 
said  John  Davies^  late  of  deceased,  were  granted  by  Court  of 

to  me  this  deponent,  the  natural  and  lawful  and   next  of  kin 

of  the  said  deceased, i.but  the  said  deceased's  surname  was  not  in  the  same 
letters  of  administration  erroneously  written  and  spelt  *'  Davia"inst6sd 
of  "  Davies." 

That  the  true  and  proper  surname  of  the  said  deceased  was  "  Davies " 
and  not  '*  Davis,"  and  the  same  was  so  as  aforesaid  written  and  spelt 
**  Davis*'  entirely  through  error  and  by  mistake. 

That  I  am  desirous  that  the  said  letters  of  administration  may  be  al- 
tered by  substituting  for  the  said  surname  *' Davis''  now  appearing 
therein,  the  surname  ^*  Davies*'  as  the  true  and  proper  surname  of  the 
said  deceased. 

Sworn,  <&c. 


J 
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So.. 65]  AVPIBAyiT    TO  LEAD   8UBF(ENA  TO    A     SOUCITOB   TO    BRING    IN 

^       SCRIPT. 

(Formal  Parts,) 

LCD.,  of  make  oath  and  say  as  follows  : 

1.  The  said  A.  B.,  late  of  deceased,  died  on  the  day  of 

18        .at  having  made  and  duly  executed  his  last  will  and  testa- 

ment, bearing  dato  the  day  of  18  »  and  therein 'ap- 

pointed me,  this  deponent,  sole  executor  and  universal  legatee. 

2.  The  said  original  will  was  immediately  after  the  execution  thereof 
handed  by  the  said  deceased  to  £.  F.,  of  his  solicitor,  and  the 
aame  has  cvor  eince  remained,  and  now  is  in  the  possession,  within  the 
power,  or  under  the  control  of  the  said  E.  F.,  who  declines  to  deliver  it 
up  to  me,  this  deponent. 

3.  And  I,  this  deponent,  am  desirous  that  the  said  will  should  be 
brought  into  the  registry  of  this  Court  in  order  that  I  may  prove  the  samo 
or  otherwise  act  as  I  ma;"   ■     atlvisiil. 

And  I  further  say  thui  «,aj  said  E.  F.  resides  at 

Sworn  &c. 

(Signed,)  C.  D.  • 

(TTie  Affidavit  to  lead  Subpcena  to  Executors  or  others,  may  be  framed  from 
the  foregoing), 

No.  66.]       CITATION    TO    ACCEPT    OK    REFU8B    PROBATB    AND    LETTERS  OP 

ADMINBIBATION  (wILL),  &C. 

{StyUy  d:c.) 

YiCTOBiA,  by  the  grace  of  God  of  the  United  Kingdom  of  Qreat  Britain 
and  Ireland,  Queen,  Defender  of  the  Faith  :  To  J.  K,  of  -  A.  B., 
of  «&&,  8oc. 

Whereas  it  appears  by  an  affidavit  of  6.  H.,  of  sworn  on  the 

day  of  18      ,  and  filed  in  the  registry  of  our  said 

Ooxurt,  that  £.  F.,  late  of  deceased,  died  on  the  day  of 

38      ,  at  having  made  and  duly  executed  his  last  will 

and  testament  bearing  date  the  day  of  and  thereof  ap- 

pointed J.  K.  sole  executor,  and  thereby  gave  and  bequeathed  to  him  the 
said  J.  K.  the  residue  of  his  personal  estate  and  effects,  upon  trust  to  in- 
Test  the  same  for  the  benefit  of  all  and  every  the  children  of  the  said  J. 
IS^  who  should  attain  the  age  of  twenty-one  years,  to  be  equally  divided 
between  and  amongst  them  :  and  whereas  it  further  appears  by  the  said 
affidavit  that  A.  B.,  G.  D.,  &c.,  are  the  natural  and  lawful  and  only  chil- 
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dren  of  the  said  J.  K.^  and  as  such  are  the  residuary  l^^tees  named  in 
the  said  will  as  aforesaid  :  and  whereas  it  further  appears  by  the  said  affi- 
davit that  G.  H.  is  a  legatee  named  in  the  will  of  the  said  deceased  :  Now 
this  b  to  command  you,  the  said  J.K.,  A.B.,  O.D.,  &c.,  that  within 
days  after  service  hereof  on  you,  inclusive  of  the  day  of  such  service,  you 
do  cause   an  appearance  to  be  entered   for  you   in  our  said  Court, 
and  you  the  said  J.  K.  accept  or  refuse  as  well  the  probate  and  execution 
of  the  said  will  as  the  letters  of  administration  (with  the  same  annexed)  of 
all  and  singular  the  personal  estate  and  effects  of  the  said  deceased,  and 
you  the  said  A.B.,  O.D.,  &c.,  accept  or  refuse  the  said  letters  of  adminis- 
tration (with  the  said  will  annexed)  of  all  and  singular  the  personal  estate 
and  effects  of  the  said  deceased,  or  respectively  show  cause  why  the  said 
letters  of  administration  (with  the  said  will  annexed)  of  all  and  singular 
the  personal  estate  and  effects  of  the  said  deceased  should  not  be  com- 
mitted and  granted  to  the  said  G.H.  the  legatee  aforesaid.   And  take  no- 
tice, that  in  default  of  your  so  appearing  and  accepting  and  extracting  the 
said  probate  or  letters  of  administration  (with  the  said  will  annexed),  the 
Judge  of  our  said  court  will  proceed  to  grant  letters  of  administration 
(with  the  said  will  annexed)  of  the  personal  estate  and  effects  of  the  said 
deceased  to  the  said  G.H.  your  absence  notwithstanding. 

Dated  at  this  day  of  one  thousand  eight  hundred  and 

and  in  the  year  of  our  reign. 

Citation. 

J.  Smith,  SoUcitor,  [L.S.]  M.  N., 

Guelph.  Registrar, 


No.    67.]      CITATION  TO  ACCEPT  OE    REFXTSH   LETTERS   OF   ABUINISTKATION. 

(Style,  dhc) 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  BritAiii 
and  Ireland,  Queen,  Defender  of  the  Faith  :  To  E.  F.,  of  in  the 

County  of 

Whereas  it    appears    by  an    affidavit    of  A.  B.,   of  dated 

the  day  of  and  filed  in  the  registry  of   our  said 

court,  that  C.  D.,  late  of  died  on  the  day  of 

18  a  bachelor  and  intestate,  leaving  £.  F.  his  natural  and  lavfol 
father  :  and  whereas  it  further  appears  by  the  said  affidavit  that  the 
said  A.  B.  is  a  creditor  of  the  said  deceased  :  Now  this  is  to  oommaod 
you,  that  within  eight  days  after  the  service  hereof  on  you.  incliui^^ 
of  the  day  of  such  service,  you  do  cause  an  appearance  to  be  entered 
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for  you  in  our  said  Surrogate  Oourt,  and  accept  or  refuse  the  letters 
of  adminktration  of  all  and  singular  the  personal  estate  and  effects  of  the 
said  deceased^  or  show  cause  why  the  same  should  not  be  granted  by 
authority  of  our  said  ooui^  to  the  said  A.  B.  a  creditor  of  the  said 
deceased.  And  take  notice,  that  in  default  of  your  so  appearing  and  ac- 
cepting and  extracting  the  said  letters  of  administration,  the  Judge  of  our 
•aid  court  will  proceed  to  decree  letters  of  administration  of  all  and  singu- 
lar the  personal  estate  and  effects  of  the  said  deceased  to  the  said  A.  B. 
your  absence  notwithstanding.    Dated,  &c. 

Citation.  [L.S.]        M.  N., 

Begistrar, 

No.  68.]     OITATION  TO  ACCEPT  OB  RBFUSB  LIHITSD  ABMINISTRATIOK. 

To  A^  B.,  of  in  the  county  widow. 

Whirbas  it  appears  by  an  affidavit  of  C.  D. ,  sworn  on  the  day 

of  9 18    ,  and  filed  in  the  registry  of  our  said  Court,  late  of  , 

in  the  County  of  ,  deceased,  died  on  the  day  of  , 

18    ,  at  aforesaid,  a  widower  and  intestate,  leaving  him  surviving 

A.B.,  his  natural  and  lawful  child  and  only  next  of  kin,  the  only  person 
entitled  to  his  personal  estate  and  effects. 

Now  this  is  to  command  you,  the  said  A.  B.,  that  within  eight  days 
after  service  hereof  on  you,  inclusive  of  the  day  of  such  service,  you  do 
cause  an  appearance  to  be  entered  for  you  in  the  said  registry  of  our  said 
Surrogate  Court,  and  accept  or  refuse  letters  of  administration  of  all  and 
singular  the  personal  estate  and  effects  of  the  said  deceased,  or  show  cause 
why  letters  of  administration  of  the  personal  estate  and  effects  of  the  said 
deceased  limited  so  far  only  as  concerns  aU  his  right,  title,  and  interest 
in  and  to  the  sum  of  dollars  with  interest  due,  and  to  become  due 

thereon,  secured  by  an  indenture  of  mortgage  bearing  date,  &c  (short  de- 
aeripHon  of  mortgaqe  or  other  instrument)  should  not  be  granted  by  the 
authority  of  our  said  Surrogate  Court  to  the  said  C.  D.,  the  sole  person 
entiiled  to  or  beneficially  interested  in  the  said  sum  of  dollars  or  to 

aome  person  to  be  named  by  him  on  his  part  and  behalf. 

And  take  notice  that  in  default  of  your  so  appearing  and  accepting  and 
extracting  the  said  letters  of  administration  as  aforesaid,  the  Judge  of  our 
•aid  Surrogate  Court  will  proceed  to  grant  letters  of  administration  of  the 
personal  estate  and  effects  of  the  said  deceased  limited  as  aforesaid,  or 
luider  such  other  limitations  as  to  the  Judge  aforesaid  shall  seem  meet, 
year  absence  notwithstanding. 

Bated,  &c.  [L.  S.J       M.  N., 

BegiMtror, 
C  C 
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No.  69.]  CITATIOy  against  the  next  of  kin  (if  ant)  and  all  PIGBSON8 
IN  GENERAL  TO  ACCEPT  OR  REFUSE  ADMINISTRATION. 

(Style  (#c.) 

To  the  next  of  kin,  if  any,  and  all  other  persons  in  general  having,  or 
pretending  to  have,  any  interest  in  the  estate  and  effects  of  A.B.,  late  of 
,  deceased. 

Whereas  it  appears  by  an  affidavit  of  C.  D.,  of  ,  sworn  on  the 

day  of  )  IB    ,  and  filed  in  the  registry  of  our  said  Courts 

that  the  said  A.  B. ,  late  of  ,  died  on  the  day  of  , 

18    ,  at  ,  intestate,  a  bachelor  without  parent,  brother  or  sister, 

uncle  or  aunt,  nephew  or  niece,  cousin  german  or  any  other  known  rela- 
tive, and  that  the  said  C.  D.  is  a  creditor  of  the  said  deceased. 

Now  this  is  to  command  you,  that  within  days  after  the  service 

hereof,  inclusive  of  the  day  of  such  service,  you  do  cause  an  appearance  to 
be  entered  for  you  in  our  said  Court,  and  accept  or  refuse  letters  of  ad- 
ministration of  all  and  singular  the  personal  estate  and  effects  of  the  said 
A.  B.  deceased,  or  show  cause  why  the  same  should  not  be  granted  to  the 
said  C.  D.,  a  creditor  of  the  said  deceased.  And  take  notice,  that  in  de- 
fault of  your  so  appearing  and  accepting  or  extracting  the  said  letters  of 
administration,  the  Judge  of  our  said  Court  will  proceed  to  grant  letters 
of  administration  of  the  personal  estate  and  effects  of  the  said  deceased  to 
the  said  C.  D, ,  your  absence  notwithstanding. 

Dated,  &c. 

[L.S.]  E.  F., 

Be^lstrar. 


No.  70.]  CITATION  TO  EXHIBIT  INVENTORY  AND  ACCOUNT. 

(Style  d'c). 

Whereas  it  appears  by  an  affidavit  of  C.  D. ,  sworn  on  the  day  of 

and  filed  in  the  registry  of  our  said  Surrogate  Court  of  th^t 

on  the  day  of  18        ,  letters  of  administration  of  all  and  siu' 

gular  the  personal  estate  and  effects  of  £.  F.,  late  of  deceased,  were 

granted  by  our  said  Court  to  the  said  A.  B.,  the  lawful  widow  and  relict 
of  the  said  deceased  :  And  whereas  it  further  appears  by  the  said  affidavit 
that  the  said  C.  D.  is  a  creditor  of  the  said  deceased  :  Now  this  is  to  cob- 
mand  you,  the  said  A.  fi. ,  that  within  eight  days  after  service  hereof  on 
you,  inclusive  of  the  day  of  such  service,  you  do  cause  an  appearance  to 
be  entered  for  you  in  the  registry  of  our  said  Court,  and  by  virtue  of  foor 
corporal  oath  exhibit,  bring  into  and  leave  in  the  said  regiatry  a  true  sod 
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perfect  inyentory  of  all  and  singolar  the  personal  estate  and  effects  of  the 
said  deceased,  which  have  at  any  time  since  his  death  come  into  your 
hands,  possession,  or  knowledge  ;  and  by  virtue  of  your  like  oath  render 
«  just  and  true  account  of  your  administration  thereof. 

Dated  &c,,  cm  before. 


No.  71.1  ABSTRACT  OP  CITATION. 

(For  Advertising.) 
(Style  dc.) 

To  A.  6.,  of  &c.  widow. 

Taks  Notice  that  a  citation  has  issued  under  the  seal  of  the  said  Court, 
dated  the  day  of  38         .  whereby  you  A.  B.  are  cited  to  ap- 

pear within  days  after  the  publication  of  this  notice,  and  accept  or 

refuse  letters  of  administration  of  the  personal  estate  and  effects  of  0.  B., 
late  of  late  your  husband  deceased,  or  show  cause  why  the  same 

should  not  be  granted  to  D.  B.,  the  natural  and  lawful  sister,  and  one  of 
the  next  of  kin  of  the  said  deceased,  with  an  intimation  that  in  default  of 
your  appearance  the  said  letters  of  administration  will  be  granted  to  the 

^^  ^-  ^-  Registrar. 

rL.  &  B. 

of  Solicitors. 


No.  72.]     notice  of  APPIICATION  fob  letters  of  OUARDIAirSHIP. 

(Required  by  Section  2,  Act  respecting  Guardians,). 

In  the  matter  of  the  Guardianship  of  the  Infant  Children  of  C,  D., 
deceased. 

Application  will  be  made  to  the  Surrogate  Court  of  the  County  of 
before  the  Judge  in  Chambers  at  the  Court  House  in  after  the  ex- 

piration of  twenty  days  from  the  first  publication  hereof  {by  the  infants,  or) 
on  behalf  of  A.  B.,  of  &c.  (state  relationship  of  applicant,  if  any)  for 

«n  order  appointing  the  said  A.  B.  guardian  of  E.  F.  and  G.  H.,  infant 
diildren  of  the  said  A.  B.,  deceased. 

Dated  at  this  day  of  A«  D.  18 

A.  B.  by  X*  T., 

his  Solicitor,  dbe. 
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No.  73.]     170TICE  UNDER  SECTION  34,  S.  C.  ACT,  OF  APPLICATION  FOB 

PBOEATB. 

In  the  Surrogate  Court  of 

In  the  goods  of  ,  deceased. 

Notice  U  hereby  given  that  that  after  publication  hereof  in  three  saooei' 
sive  issues  of  the  Chitario  Gaaettey  the  undersigned  will  make  application  to 
the  Surrogate  Court  of  the  County  of  ,  for  a  grant  of  letters  probate 

of  the  will  of  ,  late  of  ,  formerly  of  ,  who  died  at 

on  or  about  the  day  of  ,  having  at  the  time  of  his  death  no 

fixed  place  of  abode  in  the  Province  of  Ontario,  but  leaving  personal 
estate  (or,  as  the  com  may  he)  in  the  said  County  of  to  be  adminis- 

tered, which  will  bears  date  the  day  of  ,  18    . 

Dated  at  ,  the  day  of 

A.  B.  ) 

&      >  Executors, 
C.  D.  5 

by  E.  F.  their  Solicitor. 


No.  74.]        NOTICE  OP  APPLICATION,  UNDER  SEC.  34,  B.  C.  ACT,  FOR 

LETTERS  OF  ADMINISTRATION. 

In  the  Surrogate  Court  of 

In  the  goods  of  ,  deceased. 

Notice  is  hereby  given  that,  after  publication  hereof  in  three  successive 
issues  of  the  Ontario  Gazette,  the  undersigned  will  make  application  to  the 
Surrogate  Court  of  the  County  of  ,  for  a  grant  of  Letters  of  Admi- 

nistration of  the  personal  estate  and  effects,  rights  and  credits  of 

,  late  of  deceased,  who  died  at  ,  on  or  about 

intestate,  having  at  the  time  of  his  death  no  fixed  place  of  abode 
in  the  Province  of  Ontario,lbut  leaving  personal  estate  (or  as  the  case  maj^ 
be)  in  the  said  County  of  to  be  administered. 

Dated  at  the  day  of  A.D. 

A.  B. 

Widow  of  the  intestate 

By  C.  D. 

Her  solicitor. 
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No.  76.]     AFFIDAVIT  OF  8BAKCH,  AND  NON  APFEARAICGE  TO  OITATIOV. 

In  the  Surrogate  Court  of  the  Ck>unty  of 

Between  A.  B.  PUintiff, 
and 
C.  D.  Defendant. 

In  the  goods  of  £.  F.  deceased. 

I,  G.  H.  clerk  to  L.  M.  of  ,  solicitor  for  the  above  named  plain* 

tifTy  make  oath  and  say  as  follows : — 

1.  On  the  day  of  >  18  ,  the  said  L.  M.  extracted  a  citation 
in  the  above  named  suit 

2.  On  the  day  of  >  18  ,1  duly  and  carefully  searched  in 
the  registry  of  this  court  to  ascertain  whether  or  not  any  appearance  to 
the  said  citation  had  been  entered,  either  by  or  on  behalf  of  the  above 
named  defendant,  and  I  say  that  no  appearance  to  the  said  citation  has 
been  entered  either  by  or  on  behalf  of  the  above  named  defendant. 

Sworn,  &c. 

No.  76.]  AFFIDAVIT  AS  TO  THE  IK8BBTI0N  OF  ADVEBTISKBCSITIS. 

{8^,  ike) 

I,  E.  F.,  of  proctor  [or  solicitor],  make  oath  and  say,  that  I  am 

the  proctor  [or  solicitor]  of  0.  D.  the  party  applying  for  letters  of  adminis* 
tration  of  the  personal  estate  and  effects  of  the  said  A.  B.,  late  of 
deceased : 

And  I  further  make  oath  and  say,  that,  acting  on  behalf  of  the  said 
CD.,  I  caused  an  advertisement  requesting  the  relatives  (if  any)  of  the 
said  deceased  to  apply  to  me  to  be  inserted,  once  in  the  Toronto  morning 
newspaper  called  the  to  wit,  on  the  day  of  ,  and 

once  in  the  Toronto  morning  newspaper  called  the  to  wit,  on 

the  day  of  ,  and  once  in  the  Toronto  evening  newspaper  called 

the  to  wit,  on  the  day  of  (as  by  reference  to  the 

said  newspapers  hereunto  annexed  (a)  marked  respectfully  No.  1,  No.  2 
and  No.  3,  will  more  fully  appear),  but  that  no  application  whatever  has 
been  made  to  me  this  deponent  in  consequence  of  or  in  answer  to  the  said 
advertisement,  nor  have  I  been  able  to  obtain  any  information  respecting 
the  relatives  (if  any)  of  the  said  deceased. 

M  The  newspapers  themselves  or  ihe  adyertisement  as  the  Judge  or  Regirtrar 
stay  require. 
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The  Affidavit  of  hisertion  of  advertuement  for  recovery  of  lost  wiUy  may  be 
framed  from  this,  adding :  — 

No  application  has  been  made  to  me  thia  deponent  in '  conaequenoe  of 
or  in  answer  to  the  said  advertisements,  nor  have  I  been  able  to  obtain 
any  information  respecting  the  original  will  therein  referred  to. 

Sworn,  &c. 

No.  77.]  AFFIDAVIT  OF  BEUOT  TO  LEAD  A  JOINT  OBANT. 

(Style,  <fcc.) 

I,  C.  D.,  of  widow,  make  oath  and  say  as  follows,  to  wit : — 

1.  That  the  said  A.  B.,  late  of  deceased,  died  on  the  day 
of  ,  18  ,  at  intestate,  leaving  me,  this  deponent,  his  lawful 
widow  and  relict,  and  £.  F.,  G.  H.  and  L  K.,  his  natural  and  lawful  and 
only  children. 

2.  That  I  have  been  advised  that  by  law  and  the  practice  of  this  Honour^ 
able  Court,  as  the  lawful  widow  and  relict  of  the  said  deceased,  I  am 
entitled  primarily  and  by  preference  to  have  the  letters  of  administraHon 
.of  the  personal  estate  and  effects  of  the  said  deceased  granted  to  myself 
alone,  but  I  am,  notwithstanding  the  same,  consenting  and  desirous  that 
the  said  E.  F.,  who  is  the  eldest  son  of  myself  and  the  said  deceased,  be 
joined  with  me  in  the  letters  of  administration  of  the  personal  estate  and 
effects  of  the  said  deceased. 

Sworn,  &c. 


No.  78.]     coysENT  of  the  other  next   of   kin  to  a   grant   being 

MADE  JOINTLY  TO  RELICT    AND    ONE  NEXT  OF  KIN. 

{Style,  d:c,) 

Whereas  A.  B.,  late  of  ,  deceased,  died  on  the 

day  of  ,  18     ,  at  ,  intestate,  leaving  C.  D.  widow, 

his  lawful  relict,  and  E.  F.,  G.  H.  and  I.  K.,  his  natural  and  lawful  and 
only  children  : 

And  whereas  the  said  C.  D.  is  consenting  and  desirous  that  the  letters 
of  administration  of  all  and  singular  the  personal  estate  and  effects  of  the 
said  deceased  be  committed  and  granted  to  her  jointly  with  the  said  S. 
F.  :    Now  we  the  said  G.  H. ,  of  ,  and  I.  K. ,  of  , 

do  hereby  severally  declare  that  we  expressly  consent  that  letters  of  ad- 
mimstration  of  all  and  singular  the  personal  estate  and  effects  of  the  said 
deceased  be  committed  and  granted  to  the  said  C.  D.  widow,  and  £.  P« 
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jointly.    And  we  do  hereby  appoint  L.  M. ,  of  ,  our  proctor 

[solicitor  or  attorney]  to  file  or  cause  to  be  filed  thia  consent  for  us  in  the 
registry  of  this  Court. 

In  witness  whereof  we  have  hereunto  set  our  hands  and  seals  this 
day  of  ,  18    . 

Signed,  sealed  and  deliyered  ^  G   "Bi         (lb) 

by  the  said  G.  H.  and  I.  K.  >  ,*,*        ,     ', 

.        ,  r  )  I.    K.  (L.8.) 

in  the  presence  of  '  ^      ' 


No.  79.]      KOMINATION  OF  A  PERSON    TO    TAKE    ADMINISTRATION    FOR   PUR- 
POSE OP  A  SUIT  IN  CHANCERY. 

.Whereas  on  the  day  of  «   IB    ,  I,  the  under- 

signed A.  B. ,  of  ,  filed  my  bill  of  complaint  in  the  Court  of 

Chancery  of  Ontario,  against  C.  D.  (since  deceased)  and  others  therein 
(amongst  other  things)  setting  forth  [state  briefly  the  averments  of  the  biU]^ 
and  praying  relief  in  the  premises  as  in  the  said  bill  is  set  forth  : 

And  whereas  divers  proceedings  have  been  had  in  the  said  suit,  but  no 
further  proceedings  can  be  had  therein  until  there  is  a  legal  personal  re- 
presentative of  the  said  C.  D.  before  the  said  Court  of  Chancery  : 

And  whereas  the  said  C.  D.,  late  of  ,  deceased,  died  on  the 

day  of  ,  18    ,  at  ,  intestate,  and  letters 

of  administration  of  his  personal  estate  and  effects  have  not  been  granted 
to  any  person  whomsoever,  so  that  there  is  not  any  legal  personal  repre- 
sentative of  the  said  deceased  competent  to  be  made  a  party  to  the  said 
suit : 

Now  I,  the  said  A.  B.,  of  ,  the  plaintiff  aforesaid,  do  hereby 

authorize  and  empower  E.  F. ,  of  ,  to  procure  letters  of  ad- 

ministration of  the  personal  estate  and  effects  of  the  said  C.  D.,  deceased, 
limited  to  the  purpose  only  to  become  and  be  made  a  party  to  the  afore- 
said cause  or  suit  depending  in  the  Court  of  Chancery  of  Ontario,  and  to 
attend,  supply,  substantiate  and  confirm  the  proceedings  already  had,  or 
that  shadl  or  may  hereafter  be  had  therein,  or  in  any  other  cause  or  suit 
which  may  be  commenced  in  the  said  court  or  in  any  other  court  between 
the  before-mentioned  parties,  or  any  other  parties,  touching  and  concern- 
ing the  matters  at  issue  in  the  said  cause  or  suit,  and  until  a  final  decree 
■hall  be  had  and  made  therein,  and  the  said  decree  carried  into  Execu- 
tion, and  the  execution  thereof  fully  completed,  to  be  granted  to  him  as 
»  person  for  that  purpose  named  by  me  and  on  my  part  and  behalf ;  and 
I  hereby  appoint  G.  H.,  of  ,  my  proctor  [solicitor  or  attorney] 
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to  file  or  cause  to  be  filed  this  nomination  for  me  in  the  regiatiy  of  Her 
Majesty's  Surrogate  Court  of  the  County  of 
.  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 
day  of  9  18    . 

Signed,  sealed  and  delivered  ^ 

by  the  said  C.  D.  in  the  [  <^8-) 

presence  of  ^ 

Witness. 


No.  80.]  CONSENT    TO    A    LIMITED  GRANT  FOR  PURPOBBS  OF   SUIT 

IN  CHANCERY. 

{Style,  dc) 

Whereas,  on  the         day  of  18    ,  A.  B.,  of  filed  his  iMllof 

complaint  in  the  Court  of  Chancery  for  Ontario,  against  C.  D.,  siaoe  de- 
ceased, and  others  therein  Camongst  other  things)  setting  forth  {state  bri^y 
the  avtrments),  and  praying  relief  in  the  premises,  as  in  the  said  bill  in  set 
forth : 

And  whereas  divers  proceedings  have  been  had  in  the  said  suit,  but  no 
further  proceedings  can  be  had  therein  until  there  is  a  legal  personal  r^ 
resentative  of  the  said  C.  D.  before  the  said  Court  of  Chancery  : 

And  whereas,  the  said  C.  D.,  late  of  deceased,  died  on  the 

day  of  18    ,  at  a  bachelor  and  intest&te,  leaving  me,  the  un- 

dersigned E.  D.,  his  natural  and  lawful  father  him  surviving  ; 

Now  I,  the  said  E.  D.  of  do  hereby  declare  that  I  expressly  consent 
that  letters  of  administration  of  the  personal  estate  and  effects  of  the  said 
deceased,  limited  to  the  purpose  only  {insert  words  of  limiiatxon  as  in  pre- 
ceding form),  may  be  granted  to  F.  G. ,  of  as  a  person  for  that  purpose 
named  by  and  on  behalf  of  the  said  A.  B.  And  I  do  hereby  appoint  H. 
J.,  of  my  solicitor,  to  file  or  cause  to  be  filed  this  consent  for  me,  in 

the  registry  of  the  proper  Surrogate  Court  in  that  behalf. 

In  witness,  <&c. 


No.  81.]  BOND  (by   CREDITOR    TAKING   ADMINISTRATION)    TO    PAT 

PRO  RATA. 

Know  all  men,  &c.  (as  in  No.  16,  ante). 

The  condition  of  this  obligation  is  such,  that  if  the  said  C.  D. ,  a  cred- 
itor, and  administrator  of  the  personal  estate  and  effects  of  A.  B.,  late  of 
who  died  at  aforesaid,  on  the  day  of  IS    ,  do, 

out  of  the  personal  estate  and  effects  of  the  said  deceased,  which  shftU 
come  to  and  remain  in  his  hands  and  possession,  or  in  the  hands  or 
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aion  of  any  other  person  or  persons  for  him,  and  so  far  as  the  said  personal 
estate  and  effects  shall  thereto  extend,  pay  and  satisfy  all  and  singular  the 
just  debts  of  the  said  deceased,  in  a  due  course  of  administration,  rateably 
and  proportionably,  .and  according  to  the  priority  required  by  law,  and  not 
unduly  preferring  his  own  debt  or  the  debts  of  any  other  of  the  creditors 
of  the  said  deceased,  by  reason  of  his  being  administrator,  as  aforesaid, 
then  this  obligation  to  be  void  and  of  none  effect,  or  else  to  remain  in  full 
force  and  virtue. 


Signed,  sealed  and  delivered  by  the  ^  C.  D.    (l.  s.) 

said  C.  D.,  E.  P.,  and  G.  H.,  in  ^  E.  P.     (l.  8.) 

the  presence  of  ^  G.  H.    (l.  s.) 


(^.B. — Penalty  of  this  bond  is  double  the  amount  of  the  deceased's 
estate  and  effects,  and  two  sureties  are  joined  with  the  administrator 
therein.) 

No.  82.]       ADMINISTRATION  BOND  (64tH  SECTION  OF  8.  C.  ACT). 

(With  recitaJ  required  by  8,  C,  Bute.    No  11,  ante,) 

Know  all  men  by  there  presents,  &c.  (as  in  No.  16,  ante). 

The  condition  of  this  obligation  is  such,  that  if  the  above  named  A.  B., 
the  person  appointed  by  G.  H.,  the  Judge  of  the  Surrogate  Court  afore- 
said, under  and  by  virtue  of  the  54th  section  of  the  **  Surrogate  Courts 
Act,''  to  be  the  administrator  of  all  and  singular  the  personal  estate  and 
effects  of  late  of  deceased,  who  died  on  the  day  of 

18      y  do,  when  lawfully  called  on  in  that  behalf,  make  or  cause  to  be 
made,  &c. 

{Froceed  as  in  No.  16,  ante,  to  ike  end.) 


Ko.  83.]  ADMINISTRATION  BOND  DE  BONIS  NON. 

Know  all  men  by  these  presents,  &c.  {as  in  No.  16,  ante). 

The  condition  of  this  obligation  is  such,  that  if  the  above  named  A.  B.» 
one  of  the  natural  and  lawful  children  and  next  of  kin  of  H.  L.,  late  of 
deceased  (who  died  on  the  day  of  18    ),  and  the  in- 

tended administrator  of  all  and  singular  the  personal  estate  and  effects, 
rights  and  credits  of  the  said  deceased,  left  unad  ministered  by  L.  M., 
since  also  deceased,  whilst  living  the  lawful  widow  and  relict  of  the  said 
deceased  do  {proceed  as  in  No.  16,  ante,  to  the  end,  inserting  the  words 
"  left  tinadministered,*'  after ftie  expression  ^'personal  estate  and  effects,  rights 
4and  credits,'* — ^unless  by  the  context  it  appears  unnecessary). 
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No.  84.]  ADMINISTRATION  DB  BONIS  NON.— GBANT. 

{Style,  dtc.) 

Be  it  known  that  A.  B. ,  late  of  ,  in  the  county  of  ,  deceased, 

died  on  ,  18    ,  at  ,  intestate,  and  that  since  his  death,  to 

wit,  in  the  month  of  >  18    ,  letters  of  administration,  of  all  and  sin- 

gular his  personal  estate  and  effects,  were  committed  and  granted  by 
to  C.  D.  [insert  the  Court  from  tchich  the  ffrant  issued  and  the  relationship 
or  character  of  adminisirator']  (which  letters  of  administration  now  remain 
of  record  in  ),  who  after  taking  such  administration  upon  him  inter- 

meddled in  the  personal  estate  and  effects  of  the  said  deceased,  and  after- 
wards died,  to  wit,  on  leaving  part  thereof  unadministered,  and  that  on 
the  day  of  >  18    ,  letters  of  administration  of  the  said  personal 

estate  and  effects,  so  left  unadministered,  were  granted  by  Her  Majesty's 
said  Surrogate  Court  to  ,  he  having  been  first  sworn  well  and  faith- 

fully to  administer  the  same,  by  paying  the  just  debts  of  the  said  intestate, 
and  distributing  the  residue  of  his  estate  and  effects  according  to  law,  and 
to  exhibit  a  true  and  perfect  inventory  of  the  said  personal  estate  and 
effects  80  left  unadministered,  and  to  render  a  just  and  true  account 
thereof  whenever  required  by  law  so  to  do. 

(Signed)  E.  F. 

[L.  S.]  Registrar. 


No.    86.]  LETTERS    OP  ADMINISTRATION  TO  ATTORNEY   OF  INTESTATE's 

HUSRAND,  THE  LATTER  REING  OUT  OF  THE  JURISDICTION. 

{Formal  Pads  No.  21,  ante,  and  recitals.) 
*        *        *        intestate,  leaving  C.  D. ,  her  lawful  liusband,  her  sur- 
viving, who  resides  at  San  Francisco,  in  &c.,  and  had  at  the  time  of  her 
death  a  fixed  place  of  abode  at  ,  in  the  said  county  of  ,  were 

granted  by  Her  Majesty's  Surrogate  Court  of  the  to  E.  F.,  the  law- 

ful attorney  of  the  said  C.  D. ,  for  the  use  and  benefit  of  the  said  C.  D. , 
and  until  he  shall  duly  apply  for  and  obtain  letters  of  administration  of  the 
personal  estate  and  effects  of  the  said  deceased  to  be  granted  to  him,  he, 
the  said  E.  F.,  having  been  first  sworn  faithfully  to  administer,  &c. 
{conchide  as  in  No.  21. ) 


No.  86.]  LIMITED   ADMINISTRATION  WITH   WILL  ANNEXED. 

{Formal  Parts  see  No.  20,  ante,  aiui  recitals.) 

And  be  it  further  known,  that  on  the  day  of  ,  letters  of 

administration,  with  the  said  will  annexed,  of  all  and  singular  the 
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persoxud  estate,  &c. ,  of  the  said  deceased,  were  granted  by  Her  Majesty's 
Surrogate  Court  of  the  Count     of  ,  to  E.  F.,  of  the 

of  ,  in  the  County  of  ,  the  natural  and  lawful  uncle  and  next 

of  kin,  and  the  guardian  lawfully  assigned  (or  as  the  case  may  be)  to  him 
the  said  C.  D.,  for  the  use  and  benefit  of  him,  the  said  C.  D.,  and  until  he 
shall  attain  the  age  of  twenty-one  years  (a),  he,  the  said  E.  F. ,  having, 
&c.  (condxuie  as  in  No.  20.) 


No.  87.]  SPECIAL  ADMINISTBATIOK   OF  THE  BEST  OF  THE  GOODS  OF  A 

MARRIED  WOBfAN. 

{Style,  4rc.) 

Be  it  known,  that  A.  B.,  wife  of  C.  D.,  late  of  ,  died  on  the 

day  of  ,  at  ,  having  at  the  time  of  her  death  a  fixed  place  of 

abode  at  ,  in  the  County  of  ,  and  having  during  her  coverture 

with  the  suid  C.  D.,  by  virtue  of  certain  powers  and  authorities  vested  in 
her  by  a  certain  Indenture  of  Settlement  bearing  date  the  day  ol 

,  and  made  between  the  said  C.  B.  therein  described,  of  , 

in  the  County  of  ,  gentleman,  of  the  first  part,  the  said  deceased,  by 

her  then  name  and  description  of  A.  F. ,  of  ,  in  the  County  of  , 

widow,  of  the  second  part,  and  Q.  H.,  of  {he  same  place,  esquire,  of  the 
third  part,  made  and  executed  her  last  will  and  testament,  bearing  date 
the  day  of  ,  and  thereof  appointed  E.  F.  and  Q.  H.  executors. 

And  be  it  also  known,  that  on  the  day  of  ,  probate  of  the 

said  will,  limited  to  the  administration  of  all  such  personal  estate  and 
effects  as  she,  the  said  deceased,  by  virtue  of  the  said  Indenture,  had  a 
right  to  appoint  or  dispose  of,  and  has  in  and  by  her  said  will  appointed 
or  disposed  of  accordingly,  but  no  further  or  otherwise,  was  granted  by 
the  Surrogate  Court  of  to  the  said  E.  F.  and  G.  H.,  the  executors 

named  in  the  said  wiU. 

And  be  it  further  known,  that  on  the  day  of  ,  letters  of 

administration  of  the  rest  of  the  personal  estate  and  effects,  rights  and 
credits  of  the  said  A.  B.  deceased,  were  granted  by  the  said  Surrogate 
Court  to  the  said  C.  B. ,  the  lawful  husband  of  the  said  deceased,  he  hav- 
ing been  first  sworn  well  and  faithfully  (as  in  No.  21,  ante,  the  vcords 
"  the  rest  of**  being  used  in  conneciimi  with  *'  estate  "  (6). 

(a)  If  more  than  one:  "until  one  of  them  shall  attain  the  age  of  twenty-one 
years." 

(6)  The  yarious  recitals  required  by  S:  C.  Rules  11  &  14,  ante,  p.  77,  are  intro- 
duced in  the  letters  of  administration  by  the  words : — "Be  it  known,"  as  in  the  above 
Form. 
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KO,  88.]  POWEB  OF  ATTORirEY  TO  TAKE  ADMnOSTRATION. 

Whebeas  a.  B.,  late  of  ,  deceased,  died  on  the  day  of 

,  18    ,  at  ,  intestatey  leaving  surviving  him  C.  D.  hia  law- 

ful widow  and  relict : 

Now  I,  the  said  C.  D.,  the  lawful  widow  and  relict  of  the  said  A.  B.,  at 
present  residing  at  hereby  nominate,  constitute  and  appoint  E.  F. 

of  to  be  my  lawful  attorney  for  the  purpose  of  obtaining  letters  of 

administration  of  all  and  singular  the  personal  estate  and  effects  of  the 
aaid  A.B.,  deceased,  to  be  granted  to  him  by  the  proper  Surrogate  Court 
in  the  said  Province  of  Ontario,  for  my  use  and  benefit,  and  until  I  shall 
duly  apply  for  and  obtain  letters  of  administration  of  the  personal  estate 
and  effects,  rights  and  credits,  of  the  said  deceased  to  be  granted  to  me  ; 
and  I  hereby  promise  to  ratify  and  confirm  whatever  my  said  attorney 
ahall  lawfully  do  or  cause  to  be  done  on  the  premises. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 
day  of  in  the  year  of  our  Lord  18    . 

Signed,  sealed  and  delivered  )  [^3*] 

in  the  presence  of  ) 


No.  89.]        POWER  OP  ATTORNEY  TO  TAKE  ADMINISTRATION  (wILL) 

(executors). 

Whereas  A.  B.,  late  of  ,  deceased,  died  on  the  day  of 

18    ,  at  ,  having  made  and  duly  executed  his  last  will 

and  testament,  bearing  date  the  day  of  >  1-8    ,  and  thereof 

appointed  C.  D.  and  E.  F.  executors  : 

Now  we,  the  said  C.  D.  and  E.  F. ,  at  present  residing  at  do  here- 

by nominate,  constitute  and  appoint  G.  H.  of  ,  to  be  our  lawful 

attorney  for  the  purpose  of  obtaining  letters  of  administration  (with  the 
said  will  annexed)  of  all  and  singular  the  personal  estate  and  effects,  rights 
and  credits,  of  the  said  A.  B.,  deceased,  to  be  granted  to  him  by  the  pro- 
per Surrogate  Court  in  the  said  Province  of  Ontario,  for  our  use  and 
benefit  and  until  we  shall  duly  apply  for  and  obtain  probate  of  the  said 
will  to  be  granted  to  us,  and  we  hereby  promise  (proceed  <u  in  last  Form). 


No.  90.]       POWER  OF  attorney  to  take  ADMINISTRATION  (wILL) 

(residuary  leoatee). 

Whereas  A.  B.,  late  of  ,  deceased,  died  on  the  day  of 

9  18    ,  at  ,  having  made  and  duly  executed  his  last  will  and 

testament  with  a  codicil  thereto,  the  said  will  bearing  date  the  day 


APPENDIX  E. — ^FORMS.  461 

of  )  18    9  and  the  aaid  oodidl  bearing  date  the  day  of  ^ 

18  ,  and  in  and  by  his  said  will  nominated  and  appointed  C.  D.  and 
E.  F.  executors  :  and  whereas  the  said  C.  D.  and  E.  F.  respectively  died 
in  the  lifetime  of  the  said  deceased  : 

Now  I,  G.  H.,  at  present  residing  at  ,  one  of  the  residuary  lega- 

tees named  in  the  said  will,  do  hereby  nominate,  constitute  and  appoint 
I.  K.  of  ,  my  lawful  attorney  for  the  purpose  of  obtaining  letters. 

of  administration  (with  the  said  will  and  codicil  annexed)  of  all  and 
angular  {proceed  cm  m  last  Form  mutatis  mAitandis), 


No.  91.]  OATH  FOR  DOtTBLS  PROBATE. 

(Style,  d:c.) 

I,  0.  D.,  of  ,  the  son  of  the  said  deceased,  make  oath  and  say 

as  follows : — 

1.  A.  B..  late  of  ,  deceased,  died  on  the  day  of  , 
18  ,  at  ,  having  made  and  duly  executed  his  last  will  and  testa- 
ment, bearing  date  the  day  of  9 18  ,  and  thereof  appointed 
E.  F.  and  me  the  said  CD.  executors. 

2.  On  or  about  the  day  of  9  18  ,  the  said  E.  F.,  one  of  the 
aaid  executors,  proved  the  said  will  in  this  Honourable  Court,  power 
being  reserved  of  making  the  like  grant  of  probate  to  me  the  said  C.  D.^ 
the  other  executor,  when  I  should  apply  for  the  same  (as  by  the  acts  and 
records  thereof  in  the  registry  appears). 

3.  I  believe  the  paper  writing  (a)  [proceed  as  in  No,  13  ante  p,  102]. 

(a)  The  letters  probate  may  be  used  and  marked  by  deponent. 


No.  92.]     OATH  OF  EXECUTOR,  FORIfER  PROBATE  HAVING  BEEN 

REVOKED. 

(Styky  dfc), 

1.  {8u  attte  No.  91),  appointed  his  son,  me  this  deponent,  sole  exe- 
cutor. 

2.  Notwithstanding  the  premises  probate  of  an  earlier  will  of  the  said 
testator  to  wit,  dated^the  day  of  >  18    ,  was  on  or  about  the 

day  of  ,  18    ,  granted  by  this  Honourable  Court  to  E.  F.  the 

sole  executor  therein  named. 

3.  The  said  probate  has  been  since  voluntarily  brought  in  by  or  on  the 
part  and  behalf  of  the  said  E.  F. ,  and  has  been  duly  revoked  and  declared 
null  and  void  to  all  intents  and  purposes  in  the  law. 

4.  I  believe  the  paper,  &c.  (as  tn  No,  13  ante). 
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1^0.  93.]  OATH  ON  PROVING  THB  DBUTT  OF  A  WILL. 

{Style f  <fcc.) 

1.  I,  C.  D. ,  of  make  oath  and  say,  that  the  said  A.  B. ,  late  of 
widow,  deceased)  died  at  on  the  day  of  having  made  and 
executed  her  last  will  and  testament,  bearing  date  the  day  of 

And  thereof  appointed  her  son,  me  the  deponent,  sole  executor  : 

2.  And  I  further  say,  that  since  the  death  of  the  said  deceased  the  said 
will  has  been  lost  or  so  mislaid  that  it  cannot  now  be  found  : 

3.  And  I  further  say,  that  the  said  will  was  prepared  from  the  draft 
thereof  now  remaining  in  the  registry  of  this  court,  and  that  there  is  no 
authentic  copy  of  the  said  will : 

4.  And  I  further  say,  that  on  the  day  of  the  Judge  of  this 
court  pronounced  for  the  force  and  validity  of  the  said  will  as  contained 
in  the  said  draft,  and  decreed  probate  of  the  said  will  to  be  granted  and 
committed  to  me  as  the  sole  executor  therein  named,  limited  until  the 
original  will  or  an  authentic  copy  thereof  be  brought  into  and  left  in  the 
registry  of  this  court : 

5.  And  I  further  make  oath,  that  I  believe  the  said  paper  writing  noir 

hereunto  annexed  and  marked  by  me  to  contain  the  true  and  original 

draft  of  the  said  will  of  the  said  testatrix  :  That  I  am  the  sole  executor 

therein  named,  and  that  I  will  well  and  faithfully  administer  the  personal 

estate  and  effects  of  the  said  testatrix,  limited  until  the  said  original  irill 

or  an  authentic  copy  thereof  shall  be  brought  into  and  left  in  the  registry 

of  this  Court. 

[Proceed  as  in  Number  13  to  erui.] 


No.  94.]      OATH  ON  PROVING  A  COPY  OF  A  WILL,  THE  ORIGINAL  BEING  LOST. 

{Style,  dc.) 

I,  C.  D.,  of  make  oath  and  say,  that  A.  B.,  late  of  deceased, 

died  on  the  day  of  ,  18      ,  at  ,  having  made  and  duly 

executed  his  last  will  and  testament,  bearing  date  the  day  of  , 

and  thereof  appointed  his  wife  D.  B.  (since  deceased^,  and  me  the  said 
C.  D.  executors. 

And  I  further  make  oath  and  say,  that  at  the  time  of  the  death  of  the 
said  deceased,  the  said  will  was  whole  and  uncancelled,  and  in  the  same 
state  as  when  executed,  but  that  the  said  will  has  since  been  lost,  or  so 
mislaid  that  the  same  cannot  be  now  found. 

And  I  further  make  oath  and  say,  that  shortly  after  the  death  of  the 
4iaid  deceased,  a  copy  of  the  said  will  was  made  by  of  solicitor. 
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ftt  the  request  of  the  said  D.  B.,  widow,  the  relict  of  the  said  deceased, 

and  the  same  was  by  him  examined  with  the  original  and  found  to  agree 

therewith. 

And  I  further  make  oath  and  say,  that  I  believe  the  said  copy  will,  being 

the  x>Ape^  writing  hereto  annexed  and  marked  by  me  to  contain  a  true 

and  faithful  copy  of  the  said  true  and  original  last  will  and  testament  of 

the  said  testator  ;  that  I  am  the  surviving  executor  named  in  the  said  will 

and  that  I  will  well  and  faithfully  administer  the  personal  estate  and 

effects  of  the  said  testator,  limited  until  the  said  original  wiU  or  a  more 

authentic  copy  thereof  shall  be  brought  into  and  left  in  the  registry  of 

this  Court. 

[Proceed  as  Number  13  to  th^  end,] 


No.  95.]  OATH  ON  PROVING  THB  SUBSTANCE  OB  CONTENTS  OF  A  WILL. 

{Style,  <fcc.) 

I,  C.  D.,  of  widow,  make  oath  and  say,  that  the  said  A.  B.,  late  of 

deceased,  died  at  on  the  day  of  ,  having  made  and 

duly  executed  his  last  will  and  testament,  bearing  date  in  or  about  the 

month  of  ,  and  thereof  appointed  his  wife,  me,  this  deponent,  sole 

executrix. 

And  I  further  make  oath  and  say,  that  after  the  date  and  execution  of 
the  said  will,  the  same  was  deposited  by  the  said  deceased  in  his  writing- 
desk,  and  remained  therein  tiU  the  day  of  when  the  said 
deceased  abandoned  his  then  residence  at  ,  and  left  in  such  resid- 
ence his  said  writing-desk,  together  with  other  property  and  effect^  belong- 
ing to  him,  and  notwithstanding  diligent  search  and  inquiry  have  since 
been  made  for  such  writing-desk  and  original  will,  the  same  cannot  be 
found,  and  are  believed  to  be  irrecoverably  lost  or  destroyed  : 

And  I  further  make  oath  and  say,  that  the  said  testator  died  without 
having  altered  or  revoked  his  said  will,  and  that  on  the  day  of 

the  Judge  of  this  Court,  on  motion  of  counsel,  decree  probate  of  the  sub- 
stance of  the  said  will  of  the  said  deceased  as  contained  in  an  afGldavit 
duly  made  and  sworn  to  by  E.  F.,  of  to  be  granted  to  me,  limited 

until  the  said  original  will  or  an  authentic  copy  thereof  be  brought  into 
and  left  in  the  registry  of  this  Court : 

And  I  further  make  oath  and  say,  that  I  believe  the  paper  writing  or 
affidavit  hereto  annexed  and  marked  by  me  to  contain  the  substance  of 
the  said  true  and  original  last  will  and  testament  of  the  said  deceased. 
[Proceed  aa  in  Number  93  mutatU  mutandis  to  the  end,] 


r 
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No.  %.]         OATH  OK  PROVING  A  COPT  OF  A  WILL  TRANSMITTED  TO   ONTABIO 

THB  ORIGINAL  BEING  IN  EXISTENCE  ELSEWHERE. 

(5ey?e,  cfcc.) 

1.  Az  paragra/ph.  1,  No,  91. 

2.  And  I  further  make  oath  and  say,  that  the  said  will  was  executed  by 
the  said  deceased  when  he  was  a  resident  at  ,  and  the  same  was 
deposited  by  the  said  deceased  after  the  execution  thereof  with  E.  F.  of 
that  place,  and  who  still  retains  possession  thereof  : 

3.  And  I  further  make  oath  and  say,  that  on  the  day  of  a 
copy  of  the  said  will  was  received  by  me  in  due  course  of  post  from  the 
said  E.  F. 

4.  And  I  further  make  oath  and  say,  that  I  verily  believe  there  is  not 
now  in  Ontario  a  more  authentic  copy  thereof  than  the  aforesaid  copy,  and 
that  it  is  essential  to  the  interest  of  the  estate  of  the  said  deceased  that 
probate  thereof  should  be  granted  without  waiting  the  arrival  of  the  said 
original  will  or  a  more  authentic  copy  thereof : 

5.  And  I  further  made  oath  and  say,  that  I  believe  the  paper  writing 
hereunto  annexed  and  marked  by  me  to  contain  a  true  copy  of  the  said 
last  will  and  testament  of  the  said  deceased,  and  that  I  am  the  sole  exe- 
cutor therein  named  : 

[Procttd  as  in  Number  94  to  the  efid.] 


No.  97.]      OATH  FOR  TROBATE  LIMITED  TO  THE  TESTATRIX'S  EXECUTORSHIP. 

{StyU,  <tc.) 

I,  0.  B.,  of  ,  make  oath  and  say,  that  the  said  A.  6.,  late 

of  ,  deceased,  died  on  the  day  of  , 

at  ,  having  during  her  coverture  with  the  said  B.  B. ,  in  vir- 

tue of  certain  powers  and  authorities  given  to  and  vested  in  her  by  a  cer- 
tain indenture,  bearing  date  the  day  of  ,  and 
made  between  her  the  said  deceased  by  her  then  name  and  description  of 
A.  F.,  of  ,  of  the  first  part,  Q.  H.,  of  ,  of  the 
second  part,  J.  K.,  of  ,  and  L.  M,  of  ,  of  the 
third  part,  made  and  executed  her  last  will  and  testament,  and  thereof 
appointed  her  son,  me  the  said  0.  B.,  and  her  brother,  N.  O.,  executors, 
and  that  on  the  day  of  ,  probate  of  the  said  will, 
limited  so  far  only  as  concerned  all  the  right,  title  and  interest  of  her  the 
said  deceased  in  and  to  all  such  personal  estate  and  effects,  rights  and 
credits  as  she  the  said  deceased,  by  virtue  of  the  said  indenture,  had  aright 
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to  appoint  or  dispose  of ,  and  had  in  and  by  her  said  will  appointed  and 
disposed  of  aooordingly,  but  no  further  or  other?mie,  was  granted  by  the 
Court  of  to  me  the  said  C.  B. ,  the  said  N.  O.  having  re- 

nounoed  the  probate  and  executV)n  thereof  : 

And  I  further  make  oath  and  say,  that  the  said  A.  B.,  widow,  was  the 
sole  executrix  of  the  will  of  P.  Q. ,  deceased,  which  will,  on  the 
day  of  ,  she  duly  proved  in  the  Court  of  ,  and 

that  the  said  P.  Q.  was  the  surviving  executor  of  the  will  of  R  8.,  late 
of  deceased,  which  last  mentioned  will  was  proved  in  the  said  court 

on  the  day  of  by  the  said  P.  Q.  : 

And  I  further  make  oath  and  say,  that  I  believe  that  the  paper  writing 
hereunto  annexed  and  marked  by  me  to  contain  the  true  and  original  and 
last  will  and  testament  of  the  said  A.  B.,  deceased,  and  that  I  will  well 
and  faithfully  administer  the  personal  estate  and  effects,  rights  and  credits 
of  the  said  deceased,  limited  so  far  as  concerns  all  such  personal  estate, 
^M,y  as  vested  in  her  the  said  deceased  as  the  sole  executrix  of  the  will  of 
the  said  P.  Q.,  deceased,  and  that  I  will  exhibit  a  true  and  perfect  inven- 
tory of  the  said  estate  and  effects,  limited  as  aforesaid,  and  render  a  just 
and  true  account  thereof,  &c 

{Proceed  aa  in  No,  15  ante.) 


No.  98.]  OATH  FOR  PBOBATB  sowe  and  except 

{Style,  are.) 

I,  C.  D. ,  of  ,  make  oath  and  say,  that'  the  said  A.  B.,  late 

of  ,  deceased,  died  at  ,  on  the  'day  of 

,  18  ,  having  made  and  duly  executed  his  last  will  and  testa- 
ment, bearing  date  the  day  of  >  IS  ,  and  therein 
named  his  son,  me  the  deponent,  executor,  save  and  except  as  regards  all 
freehold,  leasehold,  and  personal  estates,  hereditaments,  money,  securities 
for  money  and  premises  whatsoever  vested  in  him  upon  or  for  the  trusts 
or  purposes  of  the  last  will  and  testament  of  E.  F.,  late  of  , 
deceased  . 

And  I  further  make  oath  and  say,  that  I  believe  the  paper  writing  here- 
to annexed  and  marked  by  me  to  contain  the  true  and  original  last  will 
and  testament  of  the  said  A.  B.,  deceased,  and  that  I  am  the  executor 
therein  named  as  aforesaid,  and  that  I  will  faithfully  administer  the  per- 
sonal estate  and  effects  of  the  said  testator,  save  and  except  so  far  as  re- 
lates to  all  {Bq>eat  exception  aa  above) 

{Contin'iAe  ae  m  No»  13  ante.) 
Sworn,  Ac 

DD 
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No.  99.  OATH  FOB  PBOBATS  cateroTum. 

1,  0.  D.y  of  ,  make  oath  and  say,  that  the  said  A.  B.,  late 

of  ,  died  on  the  day  of  ,  18    ,  at 

y  haying  made  and  daly  executed  his  last  will  and  testament, 
bearing  date  the  day  of  »  18    ,  and  therein  named 

E.  F.  executor  in  respect  of  his  literary  papers  and  documents,  and  his 
son,  me  this  deponent,  executor  as  to  the  rest  of  his  personal  estate  and 
effects : 

And  I  further  make  oath  and  say,  that  in  the  month  of  >  1^    » 

probate  of  the  said  will,  limited  so  far  only  as  respected  the  literary  pa- 
pers and  documents  of  the  said  testator,  was  by  authority  of  this  Court 
granted  to  the  said  £.  F.  : 

And  I  further  make  oath  and  say,  that  I  believe  the  paper  writing 
{Continue  €U  in  No.  13  ante,  rising  Ihevxyrda  "the  rest  of^*in  conneeHon 

with  the  personal  estate,  <kc,) 


No.  100.]       OATH  FOR  GE8SATE  PROBATE,  THE  EILECUTOR  HAVING  ATTAINED 

HIS  MAJORITY. 

{Style  <3&c.) 

I,  C.  D.,  of  ,  make  oath  and  say,  that  the  said  A.  B.,  late  of        , 

deceased,  died  on  the  day  of  ,18        ,  at  ,  having  made 

and  duly  executed  his  last  will  and  testament,  bearing  date  the  day 

of  ,  18        ,  and  thereof  appointed  his  nephew,  me  this  deponent, 

sole  executor,  I  being  then  in  my  minority,  to  wit,  of  the  age  of 
years  only. 

And  I  further  make   oath  and  'say,  that  on  the  day  of 

18  ,  letters  of  administration  (with  the  said  will  annexed)  of  all  and 
singular  the  personal  estate  and  effects  of  the  said  deceased  were  granted 
by  this  Court  to  E.  F.,  the  natural  and  lawful  mother  and  next  of  kin 
and  Guratrix  or  giuirdian  of  me,  this  deponent,  for  my  use  and  benefit 
until  I  should  attain  the  age  of  twenty-one  years  (as  by  the  acts  and  re- 
cords now  remaining  in  the  registry  thereof  appears). 

And  I  further  make  oath  and  say,  that  since  the  premises  to  wit,  on 
the  day  of  ,  18        ,  I,  this  deponent,  have  attained  the  age 

of  twenty-one  years,  whereby  the  said  letters  of  administration,  with  the 
said  will  annexed,  have  ceased  and  expired. 

And  I  further  make  oath  and  say,  that  I  believe  the  parchment  or 
paper  exhibit  hereunto  annexed,  partly  written  and  partly  printed  and 
marked  by  me,  to  contain,  &c.     {Proceed  as  in  No.  13  ante.) 
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No.  101.]  OATH  FOB  0B8SATB   PROBATE  TO  EXBOXTTOB  WHBBB  ATTOBNST 

HAS  PBOVED. 

(Style  ike,) 

I,  C.  B.,  of  ,  make  oath  and  say,  that  the  said  A.  B,  late  of        , 

deceased,  died  on  the  day  of  ,18        ,  at  ,  haying  made 

and  duly  executed  his  last  will  and  testament,  bearing  date  the  day 

of  ,18        ,  and  thereof  appointed  his  son,  me  this  deponent,  sole 

executor  :    And  I  further  make  oath,  that  on  the  day  of 

18  ,  letters  of  administration,  with  the  said  will  annexed,  of  all  and 
singular  the  personal  estate  and  effects  of  the  said  deceased  were,  by  au- 
thority of  this  Court  granted  to  E.  F.  as  the  lawful  attorney,  and  for  the 
use  and  benefit  of  me,  this  deponeut,  who  was  then  residing  at  ^ 

and  until  I  should  duly  apply  for  and  obtain  probate  of  the  said  will  to  be 
granted  to  me  (as  by  the  acts  and  records,  now  remaining  in  the  registry 
thereof,  appears)  :  And  I  further  make  oath,  that  since  the  prenuses 
I  have  returned  to  and  am  now  resident  in  Ontario. 

And  I  further  make  oath  and  say,  that  I  believe  the  parchment  exhibit 
hereunto  annexed,  partly  written  and  partly  printed,  and  marked  by  me, 
to  contain  the  true  last  will  and  testament  of  the  said  deceased  ;  that  I 
am  sole  executor  named  in  the  said  will,  and  I  will  well  and  faithfully  ad- 
minister &c    (Proceed  as  in  No,  13  ante.) 


Ko.  102.]  OATH  OF  ADBOKiSTBATOB  pendente  lite, 

(St^le  d:c,) 

L  CD.,  of  ,  make  oath  and  say,  that  the  said  A.  B..  late  of        , 

widow,  deceased,  died  on  the  day  of  ,  having  as  asserted  made 

her  will,  bearing  date  the  -^^mo^  day  of  ,  but  did  not  thereof  appoint 

any  executor. 

And  I  further  say,  that  there  is  now  depending  in  judgment  in  the 

Court  of  ,  a  certain  action  ,  instituted  by  E«  F.,  the 

residuary  legatee  named  in  the  same  will,  against  me,  the  said  C.  D.,  one 

of  the  natural  and  lawful  children,  and  one  of  the  next  of  kin  of  the  said 

deceased,  touching  and  concerning  the  validity  of  the  said  will : 

And  I  further  make  oath,  that  the  Judge  of  the  Surrogate  Court  of 

,  did  on  the  day  of  ,  after  hearing  counsel,  upon  the 

consent  of  the  other  party  to  the  said  suit,  decree  letters  of  administia- 

tion  pending  the  said  suit  of  all  and  singular  the  personal  estate  and 

effects,  rights  and  credits,  of  the  said  deceased,  to  be  granted  tome,  thin 

deponent,  (or  if  ike  order  hoe  hten  made  oHKerwiee^  state  U  a»  made)  : 
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And  I  further  make  oath,  that  I  will  faithfully  adminiater  the  perBonal 
estate  and  effecta,  rights  and  credits,  of  the  said  deceased,  pending  the  said 
action,  save  distributing  the  residue  thereof,  under  the  directions  and  con- 
trol of  this  (Jourt ;  that  I  will  exhibit  a  true  and  perfect  inyentory,  Ac 
(Proceed  <u  in  No.  15  arUe.) 


No.  103.]     OATH  FOK  CS88ATB  ADMINISTBATION   TO  NBXT  OF  KIN   OIT  AT- 

TAUeOKO  HIS  MAJORITY. 

(StyU,  d:c.) 

I,  C.  D. ,  of  ,  make  oath  and  say,  that  A.  B.,  late  of  ,  deceased, 
died  a  widower  and  intestate  ;  that  in  the  month  of  ,18  ,  letters  of 
administration  of  the  personal  estate  and  effects  of  the  said  deceased  were 
granted  by  this  Court  to  E.  F.,  the  lawful  and  next  of  kin,  and 

curator  or  guardian  lawfully  assigned  of  me  this  deponent  (then  an  infant^ 
the  natural  and  lawful  and  only  child,  and  only  next  of  kin  of  the  said  de- 
ceased, for  my  use  and  benefit,  and  until  I  should  attain  the  age  of  twenty- 
one  years  : 

And  I  further  make  oath  and  say,  that  since  the  premises,  to  wit,  on 
the  day  of  ,18        ,  I,  the  deponent,  have  attained  the  age  of 

twenty- one  years,  whereby  the  said  letters  of  administration  have  ceased 
and  expired. 

And  I  further  make  oath  and  say,  that  I  am  the  natural  and  lawful  and 
only  child  and  only  next  of  kin  of  the  said  deceased  ;  that  I  will  faith- 
fully administer  &c.     (Proceed  cu  in  No,  15). 


No.  104.]  OATH  FOB  ADMININISTBATION  (will)  TO  LEGATEE. 

(Style,  d:c.) 

I,  G.  D.,  of  make  oath  and  say,  that  I  believe  the  paper  writing 

hereto  annexed  and  marked  by  me,  to  contain  the  true  and  only  last  will 
and  testament  of  A.  B.,  late  of  deceased,  that  E.  F.,  the  sole  ex- 

ecutor and  residuary  legatee  named  in  the  said  will,  has  duly  renounced 
the  probate  and  execution  thereof,  and  also  the  letters  of  administration 
(with  the  said  will  annexed)  of  the  personal  estate  and  effects  of  the  said 
deceased  ;  that  I  am  a  legatee  named  in  the  said  will ;  that  I  will  well  and 
faithfully  administer,  &c.     (Proceed  as  in  No.  14,  ante,) 
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No.   105.]     OATH  OF  AK  ATTOBMET  OF  AN  BXBGX7T0K  (OV  TAKING  ADMIN- 

I8TBATION  WITH  WILL). 

{Style,  de.) 

If  C.  D.,  of  make  oath  and  say,  that  the  said  A.  B.,  late  of 

deceased,  died  at  on  the  day  of  18    ,  having  made  and" 

duly  execnted  his  last  will  and  testament,  bearing  date  the  day  of 

18    ,  and  thereof  appointed  his  son  E.  F.  sole  executor,  who  now 
resides  at 

And  I  further  make  oath  and  say,  that  the  said  E.  F,  has,  in  and  by  a 
certain  letter  or  power  of  attorney,  under  his  hand  and  seal,  duly  ap- 
]>ointed  me,  this  deponent,  to  be  his  lawful  attorney,  for  the  purpose  of 
administering  on  his  behalf  the  estate  of  the  said  deceased  in  Ontario,  as 
in  and  by  the  said  power  of  attorney  will  appear  : 

And  I  further  make  oath  and  say,  that  I  believe  the  paper  writing 
hereunto  annexed  and  marked  by  me,  to  contain  the  true  and  original 
last  will  and  testament  of  the  said  deceased,  and  that  I  will  weU  and  faith- 
fully administer  the  personal  estate  and  effects  of  the  said  deceased,  lim- 
ited to  such  as  are  in  the  Province  of  Ontario,  for  the  use  and  benefit  of 
the  said  E.  F.,  and  until  he  shall  duly  apply  for  and  obtain  probate  of  the 
said  will  to  be  granted  to  him,  by  i>ayiDg  the  just  debts  of  the  said  de- 
ceased, and  the  legacies  contained  in  his  last  will,  and  distributiug  the 
residue  of  his  estate  according  to  law. 

That  I  will  exhibit  a  true  and  perfect  inventory  of  the  said  personal 
estate  and  effects,  limited  as  aforesaid,  and  render,  &c.  (As  in  No.  l^cmte.) 


No.  106.]     OATH  FOB  ADMINISTBATION  DE  BONIS  NON  TO  BBPBBSBNTATIVB 

OF  intestate's  only  OHILD,  &0. 
{Style,  d:c.)  " 

I,  0.  D.,  of  make  oath  and  say,  that  A.  B.,  late  of         deceased, 

died  a  bachelor  (or,  a  spinster),  and  intestate,  leaving  E.  F.,  his  (or  her) 
natural  and  lawful  father  and  next  of  kin  him  (or,  her)  surviving ;  that  in 
the  month  of  18    ,  letters  of  administration  of  the  personal  estate 

and  effects  of  the  said  deceased  were,  by  authority  of  this  Court,  granted 
to  the  said  E.  F.,  who  for  some  time  intermeddled  in  the  said  personal 
estate  and  effects,  and  died  on  the  day  of  18    ,  leaving  part 

thereof  unadministered  ;  that  I  am  one  of  the  executors  of  the  will  of 
the  said  E.  F.,  deceased  (I  having  duly  proved  the  said  will  in  this  Court, 
in  the  month  of  18    )  ;  that  I  will  faithfully  administer  the  personal 

estate  and  effects  of  the  said  deceased,  left  unadministered  as  aforesaid 
by  paying,  &c.     (Proceed  as  in  No.  15,  <mte,  ueitig  the  words  "  10  vnad- 
minuiered,**  in  eonnecUon  with  "  eetate  and  effecte.") 


'j.         .  ^s 
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No.  107.]  OATH  FOB  ADIONISTRATION  (wILL)  DE  BOKU  KOK  TO 

BBSIDUAJIT    LIOATSJB. 

{Style,  d:e.) 

1,  C.  D.,  of  make  oath  and  say  as  follows  : — 

1.  The  said  A.  B.,  late  of  deceased,  died  on  the  day  of 

18    ,  at  having  made  and  duly  executed  his  last  will  and 

testament,  bearing  date  the  day  of         18    ,  and  thereof  appointed 

E.  F.  sole  executor,  who,  in  the  month  of  18    ,  duly  proved  the 

said  will  in  this  Oourt  (as  by  the  records  of  the  said  Court  will  appear), 
and  for  some  time  intermeddled  in  the  personal  estate  and  effects  of  the 
said  deceased,  and  is  since  dead,  to  wit,  on  the  day  of  18 

,  intestate,  leaving  part  of  the  said  personal  estate  and  effects  unad- 
ministered. 

2.  I  believe  the  paper  writing,  hereunto  annexed  and  marked  by  me, 
to  contain  the  true  and  original  last  will  and  testament  of  the  said  de- 
oeased,  now  remaining  of  record  in  the  registry  of  and  of  which  pro* 
bate  was  granted  as  aforesaid. 

3.  I  am  the  son  and  the  residuary  legatee  named  in  the  said  will  of  the 
said  deceased,  and  I  Will  well  and  faithfully  administer,  &o,  (Proceed  a$ 
in  No,  14,  ante,  tinti^  the  words  '*  left  unadministered  "  in  connection  vnih 
estate,  dx.) 


No.  108.]       OATH  FOR  ADMINISTRATION  IN   CASE   OF  PRESUBfPTTVB  DRATH. 

(Style,  cfcc.) 

I,  C.  D.,  of  in  the  county  of  widow,  make  oath  and  say  as 

follows  : — 

1.  The  said  A.  B.,  late  of  in  ihe  county  of  deceased,  died  in 
or  since  the  year  18  ,  a  bachelor,  without  father  and  intestate,  but  I  am 
unable  to  depose  as  to  the  place  of  his  death. 

2.  On  the  day  of  July,  18  ,  the  Judge  of  this  Court,  <m  motion 
of  counsel,  decreed  letters  of  administration  of  all  and  singular  the  per- 
sonal estate  and  effects  of  the  said  A.  B.  deceased,  to  be  granted  to  me, 
this  deponent,  as  the  natural  and  lawful  mother  and  only  next  of  kin  of 
the  said  deceased,  and  permitted  me  to  swear  that  the  said  deceased  died 
in  or  since  the  year  18 

3.  I  am  the  natural  and  lawful  mother  and  only  next  of  kin  of  the  said 
deceased.   (Proceed  as  in  No,  15,  ante,) 
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No.  109.]  OATH  07  OUARDIAIf  OR  TtSTAMBNTARY  GUABDIAK  ADMINISTSBIirO 

TOR  THE  USE  07  A  MIHOR  OB  IN7A1TT, 

or, 

COMMITTEB  OB  NBXT  07  KIN   ADMINISTERING  70B  THE  USB  07  A  LUNATIO. 

{Style,  cfcc.) 

ly  0.  D.,  of  ,  make  oath  and  say,  that  the  said  A.  B. ,  late  of  , 

deoeaaed,  died  at  ,  on  the  day  of  ,  a  widower,  and  intes- 

tate, leaving  £.  F.  and  O.  H.  his  natural,  lawful  and  only  children  and  only 
next  of  kin  him  surviving,  (who  are  both  now  in  their  minority,  to  wit, 
the  said  E.  F.  of  the  age  of  years  and  upwards,  and  the  said  O.  H. 

of  the  age  of  years  and  upwards,  but  severally  under  the  age  of  twenty- 

ORe  years)  {or,  who  are  now  in  their  infancy,  the  said  £.  F.  of  the  age  of 
years,  and  the  said  G.  H.  of  the  age  of  years,  but  respectively 

under  the  age  ef  seven  years),  (or,  that  the  said  E.  F.  has  been  for  many 
years  last  past  and  is  now  a  lunatic  or  person  of  unsound  mind,  and  that 
by  an  order  of  the  Honourable  the  Court  of  Chancery  for  Ontario  made 
on  the  day  of  ,  I,  this  deponent,  was  appointed  committee  of 

the  personal  estate  of  the  said  lunatic,  or,  that  no  committee  has  been 
i^pointed  of  the  personal  estate  of  the  said  £.  F.  the  lunatic  ^foresaid) : 

And  I  further  make  oath  and  say,  that  I  am  the  lawful  and  next 

of  kin  of  the  said  E.  F.  and  G.  H.  (and  that  they  have  by  an  instrument 
in  writing  under  their  hands  and  seals,  bearing  date  the  day  of         , 

18  ,  elected  or  chosen  me),  (or,  and  I  have  been  duly  assigned),  to  be  their 
curator  or  guardian,  for  the  purpose  of  taking  letters  of  administration  of 
all  and  singular  the  personal  estate  and  effects  of  the  said  deceased  for 
their  use  and  benefit,  and  until  one  of  them  shall  attain  the  age  of  twenty- 
one  yean :)  (or,  that  J.  K.,  late  of  ,  deceased,  the  natural  and  law- 
ful father  of  the  said  minors,  by  his  will,  dated  the  day  of  >  18  , 
appointed  me,  this  deponent,  to  be  guardian  of  his  children  (as  in  and  by 
the  said  will  duly  proved  in  the  month  of  >  18  ,  and  now  remain- 
ing on  record  in  the  registry  of  this  Honourable  Court  appears.)  And  I 
further  make  oath  and  say,  that  I  am  the  ^ardian  of  the  said  minors 
duly  appointed  in  and  by  the  will  of  the  said  I.  K.,  the  natural  and  law- 
ful fiather  of  the  said  minors ; 

or, 

that  I  am  the  lawful  and  one  of  the  next  of  kin  of  the  said  E.  B., 

the  lunatic  aforesaid,  and  that  I  will  faithfully  administer  the  personal 
estate  and  effects  of  the  said  deceased  for  the  use  and  benefit  of  the  said 
E.  F.  and  G.  H.,  until  one  of  them  shall  attain  the  age  of  twenty-one 
years  (or,  during  his  lunacy),  by  paying  the  just  debts  of  the  said  deceased 
and  distributing,  &c.  (Proceed  as  in  No,  15,  ante.) 


■*. 
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No.  110.]      OATH  FOR  ADMINISTRATION  TO  ATTORNBT  OF  INTBSTATB'S    HUS- 
RAND,  WIDOW,  FATHER,  OR  OTHER  PERSON  ENTITLED. 

(Style,  cfcc.) 

I,  0.  D.,  of         ,  make  oath  and  say,  that  A.  B.,  late  of         , deceased, 
died  intestate,  leaving  E.  F.,  her  lawful  husband,  who  now  resides  at 
in  the  East  Indies  ; 

E.  F.,  his  lawful  widow  and  relict,  who  is  now  residing  at  ^  in  Aus- 

tralia ;  that  I  am  the  lawful  attorney  of  the  said,  &c.; 

or, 

died  a  bachelor  (or  a  spinster)  and  intestate,  leaving  surviving  him  (or 
her)  E.  F.  his  (or  her)  natural  and  lawful  father  and  next  of  kin,  who  is 
now  residing  at  ,  in  the  United  States  of  America ; 

or, 

died  a  bachelor  (or  a  spinster)  and  intestate,  without  a  father,  leaving  sur- 
viving him  (or  her)  E.  F.  widow,  his  (or  her)  natural  and  lawful  mother  and 
only  next  of  kin,  who  is  now  residing  at  ,  in  the  East  Indies ;  that 

I  am,  &c. ; 

or, 

died  a  widow  (or  widower)  and  intestate  ;  that  I  am  the  lawful  attorney 

of  £.  F.,  one  of  the  natural  and  lawful  children  and  one  of  the  next  of  kin 

of  the  said  deceased  ; 

or, 

died  a  bachelor  (or  a  spinster)  and  intestate,  without  a  parent  leaving  sur- 
viving him  (or  her)  E.  F. ,  his  (or  her)  natural  and  lawful  brother  and  only 
(or  one  of  his)  next  of  kin,  who  is  now  residing  at  ,  in  Australia  ; 

or, 

died  a  bachelor  (or  a  spinster),  without  a  parent,  brother  or  sister,  unde 
or  aunt,  nephew  or  niece,  and  intestate,  leaving  surviving  him  (or  her) 
E.  F.  his  (or  her)  lawful  cousin-german,  and  one  of  his  (or  her)  next  of 
kin,  who  is  now  residing  in  that  part  of  Great  Britain  called  England,  and 
that  I  am  the  lawful  attorney  of  the  said  E.  F.  ;  that  I  will  faithfully 
administer  the  personal  estate  and  effects  of  the  said  deceased  for  the  use 
and  benefit  of  the  said  E.  F.,  and  until  he  shall  duly  apply  for  and  obtain 
letters  of  administration  of  the  personal  estate  and  effects  of  the  said 
deceased  to  be  granted  to  him,  by  paying,  &c 

(Proceed  a»  in  No.  15,  amte.) 
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No.  111.]       OATH  rOB  ADMINIST&ATION  LIMITBD  TO  PBOOSKDIKaB  IK  OKAS' 

CEST  BY  BILL. 

(8tyk,  cfcc) 

I,  E.  F.,  of  make  oath  and  say,  that  on  the  day  of 

18  6.  H.  filed  hifl  bill  of  complaint  in  the  Court  of  Chancery  against 
I.  K.  and  others,  therein  (amongst  other  things)  setting  forth  {state  briefly 
the  averments  of  the  biU),  and  praying  relief  in  the  premises  as  in  the  said 
bill  is  set  forth  : 

And  I  further  make  oath  and  say,  that  divers  proceedings  have  been 
had  in  the  said  suit,  but  that  no  further  proceedings  can  be  had  therein 
until  there  is  a  legal  personal  representative  of  the  said  A.  B.  before  the 
said  Court  of  Chancery  : 

And  I  further  make  oath  and  say,  that  the  said  A.  B.,  late  of  de- 

ceased, died  on  the  day  of  18     at  intestate,  a  bachelor, 

leaving  C.  D.,  his  natural  and  lawful  father,  who  has  renounced  the  letters 
of  administration  of  all  and  singular  the  i>ersonal  estate  and  effects  of  the 
said  deceased : 

And  I  further  make  oath  and  say,  that  I  am  nominated  and  appointed 
by  and  on  the  part  and  behalf  of  the  said  6.  H.  to  apply  for  and  obtain 
letters  of  administration  of  the  personal  estate  and  effects  of  the  said  de- 
ceased, under  the  limitations  hereinafter  mentioned,  to  be  committed  and 
granted  to  me  as  a  person  for  that  purpose  named  by  and  on  behalf  of  him 
the  said  6.  H.  : 

And  I  further  make  oath  and  say,  that  I  will  faithfully  administer  the 
personal  estate  and  effects  of  the  said  deceased,  limited  to  the  purpose 
only  (See  words  of  LimitcUion,  ante  p.  266). 


No.  112.]     OATH    FOB  ADMINISTBAHON  LIMITED  TO  TBU8T  PBOnBTT  (viZ. 

TO  TBANBTBBBINO  IT). 

{Style,  Sc.) 

I,  C.  D.,  of  make  oath  and  say,  that  in  and  by  an  indenture  of 

settlement  made  the  day  of  18      between  E.  F.  of  of 

the  first  part,  O.  H.  of  of  the  second  part,  and  the  said  A.  B.,  de- 

eeased,  therein  described  of  of  the  third  part,  after  reciting  that  a 

marriage  was  intended  to  be  had  and  solemnized  between  the  said  E.  F. 
«nd  O.  H.,  it  was  witnessed  that  the  said  A.  B.,  his  executors,  adminis- 
trators and  assigns,  should  stand  possessed  of  and  interested  in  the  sum 
of  dollars,  &c.,  upon  trust,  after  the  solemnization  of  the  said  in- 

tended marriage  to  pay  the  interest,  dividends  and  annual  produce  of  the 
said  sum  to  the  said  G.  H.  for  and  during  her  life,  and  after  her  decease 
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to  iho  said  E.  F.  during  his  life,  and  after  the  decease  of  the  BunriTor  of 
them  in  tnist  for  all  and  every  or  such  one  or  more  exclusively  of  the 
other  or  others  of  the  children  of  the  said  G.  H.  by  the  said  E.  F.  as  she 
the  said  G.  H.  shall  by  deed  or  will  appoint,  and  in  default  of  such  ap- 
pointment in  trust  for  all  and  every  the  children  and  child  of  the  said  E. 

F.  and  G.  H,  who  being  a  son  or  sons  should  attain  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters  should  attain  the  said  age  or  marry 
as  therein  mentioned,  and  if  there  should  be  but  one  such  child  the  whole  to 
be  in  trust  for  that  one  child,  his  or  her  executors  or  administrators  ;  and 
it  is  provided  in  and  by  the  said  indenture,  that  if  the  said  A.  B.  should 
depart  this  life,  or  decline  to  act  in  the  trusts  thereby  created,  it  should 
be  lawful  for  the  said  E.  F.  and  G.  H.  and  the  survivor  of  them  to  appoint 
a  trustee  in  the  room  of  the  said  trustee  so  dying  or  refusing  or  declining 
to  act  for  the  purposes  of  the  said  indenture  (as  in  and  by  the  said  inden- 
ture on  reference  being  thereunto  made  will  more  fully  appear)  : 

And  I  further  make  oath  and  say,  that  the  said  intended  marriage  was 
afterwards  duly  had  and  solemnized  between  the  said  £.  F.  and  the  said 

G.  H.,  and  there  is  issue  of  the  said  marriage  one  child  only,  the  said  £. 
F.,  who  has  attained  the  age  of  twenty-one  years  : 

And  [  further  make  oath  and  say,  that  the  said  G.  H.  died  on  the 
day  of  18      in  the  lifetime  of  her  husband,  intestate,  and  without 

having  appointed  the  said  trust  estate  or  any  part  thereof  by  deed  or  other- 
wise : 

And  I  further  make  oath  and  say,  that  the  said  A.  B. ,  who  was  late  of 
deceased,  died  at  on  the  day  of  18     having  made 

and  duly  executed  his  last  will  and  testament  bearing  date  the  day 

of  18      and  therein  appointed  I.  K,  sole  executor  and  residuary 

legatee,  and  that  the  said  I.  K.  hath  renounced  the  probate  and  execution 
of  the  said  will  and  letters  of  administration  with  the  same  annexed  of  all 
and  singular  the  personal  estate  and  effects  of  the  said  deceased  : 

And  I  further  make  oath  and  say,  that  the  said  E.F.  under  and  by  virtue 
of  the  power  vested  in  him  in  and  by  the  said  indenture  of  settlement  as 
aforesaid,  hath  in  and  by  a  certain  deed  of  appointment  bearing  date  the 
day  of  18      nominated,  constituted  and  appointed  L.  M.  of 

and  N.  O.  of  to  be  trustees  in  the  room  of  the  said  A.  B. ,  de- 

ceased, for  all  the  purposes  of  the  said  indenture  of  settlement  (as  in  and 
by  the  said  last-mentioned  deed  will  more  fully  appear)  : 

And  I  further  make  oath  and  say,  that  the  said  L.  M.  and  N.  O.  have  in 
and  by  an  instrument  under  their  hands  and  seals  authorized  me,  this  de- 
ponent, to  procure  letters  of  administration  of  the  personal  estate  and 
effects  of  the  said  A.  B.,  deceased,  to  be  gnmted  to  me  as  a  person  for  that 
purpose  named  by  them  and  on  their  part  and  behalf,  limited  so  far  only 
as  concerns  all  the  right,  title  and  interest  of  him  the  said  deceased  in  and 
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to  the  said  mm  of  doUan,  &c.,  and  all  diridenda  and  intereat  due 

and  to  become  due  thereon  and  for  transferring  the  same  into  the  names  of 
the  said  L.  M.  and  N.  O. ,  for  the  purpose  of  carrying  into  effect  the  trusts 
of  the  said  indenture  of  settlement  of  the  day  of  18    but  no 

further  or  otherwise  : 

And  I  further  make  oath  and  say,  that  I  will  faithfully  administer  the 
personal  estate  and  effects  of  the  said  A.  B.,  deceased,  limited  so  far  only 
as  concerns  all  the  right,  title  and  interest  of  him  the  said  deceased  in  and 
to  the  aforesaid  sum  of  dollars,  and  all  dividends  and  interest  due 

and  to  become  due  thereon,  and  for  transferring  the  same  into  the  names 
of  the  said  L.  M.  and  N.  O. ,  for  the  purpose  of  carrying  into  effect  the 
trusts  of  the  said  indenture  of  the  day  of  18      but  no  further 

or  otherwise  according  to  law  ;  that  I  will  exhibit  a  true  and  i>erfect  in- 
ventory.   {A9  in  JVb.  15  ante,) 

Note. — The. Oath  for  Administration  limited  to  dealing  with  Trust  Pro* 
perty  may  be  framed  from  the  last  form ;  And  vide  Ooote,  553. 


!No.  113.]     OATH  FOB  ADBCmiSTBATIOir  LIMITBD  TO  ▲  POLIOT  OF  ASSX7KA1I0B» 

(Style,  die.) 

I,  0.  D.  of  make  oath  and  say,  that  the  said  A.  B.,  late  of 

deceased,  died  on  the  day  of  18     ,  at         ,  intestate  a  spinster 

without  parent,  brother  or  sister,  leaving  E.  F.  her  lawful  uncle  and  next 
of  kin,  who  has  duly  renounced  the  letters  of  administration  of  all  and 
singular  the  personal  estate  and  effects  of  the  said  deceased  : 

That  in  the  year  18     , 1  lent  the  said  deceased  various  siuns  of  money, 
and  that  by  a  certain  policy  of  assurance  bearing  date  the  day  of 

J  numbered  and  under  the  hand  of  three  of  the  directors  of 

the  Life  Assurance  Company,  the  sum  of  dollars  was  assured 

to  be  paid  to  the  executors,  administrators  or  assigns  of  the  said  A.  B., 
together  with  such  further  sum  or  sums  as  should  have  been  appropriated 
as  bonuses  to  the  said  policy  after  proof  being  given  of  her  death  as  therein 
mentioned.  That  the  said  assurance  was  effected  in  the  name  of  the  said 
A.  B.,  but  the  same  was  so  effected  at  the  instance  of  me  the  said  C.  D.; 
that  although  the  said  policy  was  never  legally  assigned  to  me,  the  same 
was  never  in  the  possession  of  the  said  A*  ^^y  but  was  delivered  to  me  aa 
my  own  property  and  effects,  and  is  now  in  my  possession  or  held  for  my 
benefit,  and  the  premiums  thereon  were  from  the  month  of  t^^f 

to  the  death  of  the  said  deceased  paid  by  me  ;  that  I  am  the  sole  person 
equitably  entitled  to  the  said  policy  and  to  the  money  received  thereby^ 


> . 
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but  that  I  am  unable  to  obtain  payment  thereof  for  want  of  a  legal  per- 
fional  representatiye  of  the  said  deoeaBed ;  that  I  will  f aithfnUy  administer 
to  the  personal  estate  and  eftects  of  the  said  deceased,  limited  so  far  only 
as  concerns  all  the  right,  title,  and  interest  of  her  the  said  deceased  in  and 
to  the  aforesaid  policy  of  assurance  numbered  ,  in  the  said  Life 

Assurance  Company,  and  the  said  sum  of  dollars  secured  thereby, 

and  all  profits,  bonuses  and  accumulation  thereon,  and  all  benefit  and 
Advantage  to  be  had,  received  and  taken  therefrom,  but  no  further  or 
otherwise ;  that  I  will  exhibit,  &c,  {candiide  as  in  Number  15,  ante). 


'No,  114.]  OBDE&  FOB  ALTERATION  IN  A  GRANT. 

In  Her  Majesty's  Surrogate  Court  of,  &c. 

On  the  day  of  ,  in  the  year  of  our  Lord  18      , 

In  the  goods  of  A.  B.,  late  of  deceased. 

Be  it  known  that  on  the  day  of  ,  letters  of  administration 

of  the  rest  of  the  personal  estate  and  effects  (or  letters  probate,  &c.,  as  tKe 
tase  may  he)  of  the  said  deceased  were  granted  to  C.  D.  the  lawful  husband 
of  the  said  deceased. 

That  in  reciting  the  grant  of  probate  made  under  certain  limitations  to 
E.  F.  one  of  the  executors  of  the  will  of  the  said  deceased,  it  is  erroneously 
stated  that  power  was  herein  reserved  of  granting  probate  to  the 

other  executor  thei*ein  named  [or  any  other  errors  to  he  corrected  or  maUer 
necessitating  an  alteration]. 

That  the  name  of  the  executor  to  whom  power  was  so  reserved,  was  and 
is  as  appears  by  the  oath  of  the  said  CD.,  to  lead  the  said  letten 

of  administration,  and  that  the  insertion  of  the  name  in  the  said 

letters  of  administration  instead  of  is  a  clerical  error : 

Whereupon  it  was  ordered  that  the  said  letters  of  administration  be 

altered  by  striking  through  with  a  pen  the  said  name  ,  and  writing 

over  the  same  the  said  name. 

(Signed) 

No.  115.]      ORDER  FOR    GRANT     TO     GUARDIAN    OF    PARTY  CITED. 

In  the  Surrogate  Court  of  .  On  the        day  of 

In  the  goods  of  E.  F.,  late  of  ,  deceased. 

A.  B.  against  C.  D. 

On  reading  the  instrument  of  election  by  ,  whereby  it 

appears  that  a  citation  has  issued  under  seal  of  this  Court,  bearing  date 
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the        day  of  9 18    ,  at  the  instanoe  of  J.  K.,  of  ,  alleg- 

ing  hinuielf  to  be  a  creditor  of  the  said  deceased,  citing  the  said  0.  D.,  the 
residuary  legatee  named  in  the  last  will  and  testament  of  the  said  E.  F.^ 
deceased,  bearing  date  the  day  of  ,  18    ,  to  accept  or 

refuse  the  letters  of  administration,  with  the  said  will  annexed,  of  the  per- 
sonal estate  and  effects  of  the  said  E.  F.,  deceased,  or  show  cause  why  the 
said  letters  of  administration,  with  the  said  will  annexed,  of  the  personal 
estate  and  effects  of  the  said  deceased,  should  not  be  committed  apd  grant- 
ed to  the  said  ,  as  creditor  of  the  said  deceased  ;  and  it  further 
appearing,  by  the  said  instrument  of  election,  that  the  said  C.  D.  is  now 
an  infant  of  the  age  of  years  only,  and  that  L.  M.  is  the  lawful 
grandfather  and  next  of  kin  of  the  said  infant,  and  is  ready  and  willing 
to  accept  the  curation  or  guardianship  of  the  said  infant,  for  the  purpose 
of  appearing  to  the  said  citation  and  accepting  the  said  letters  of  ad- 
ministration, with  the  said  will  annexed,  of  the  personal  estate  and  effecta 
of  the  said  E.  F. ,  deceased,  as  his  curator  or  guardian,  and  obtaining  the 
said  letters  of  administration,  with  the  said  will  annexed,  to  be  granted  to 
him  as  his  curator  or  guardian  for  his  use  and  benefit  until  he  shall  attain, 
the  age  of  twenty-one  years  ;  ,  the  Judge  of  the  Court  assigned 
the  said  L.  M.  curator  or  guardian  to  the  said  infant  for  the  purposea 
aforesaid. 


No.  116.]  oabxR  fob  grant  to  party  oitbd. 

In  the  Surrogate  Court  of 

On  the  day  of  18    , 

W.  against  C.  and  B. 

In  the  goods  of  A.  B.,  deceased. 

X.  T.,  the  solicitor  of  D.  B.,  the  defendant  in  this  cause,  alleged  that 
his  party,  by  a  citation  issued  under  seal  of  this  Court  on  the 
day  of  )  18    ,  had  been  duly  cited  to  accept  or  refuse  the  letters 

of  administration  of  aU  and  singular  the  personal  estate  and  effects  of  A. 
B.,  late  of  ,  deceased,  the  deceased  in  this  cause,  and  that  hia 

party  had  entered  an  appearance  to  the  said  citation,  and  was  willing  to 
take  upon  him  the  said  letters  of  administration  :  Wherefore  tJie  Judge 
of  ,  &c .  on  his  application,  ordered  that  the  said  letters  of  ad- 

ministration should  issue  under  seal  of  this  Court  to  his  said  party,  if  en- 
titled thereto,  notwithstanding  the  caveat  entered  in  the  goods  of  the  said 
deceased,  by  or  on  behalf  of  the  plaintiff  on  his  taking  out  the  said  cita- 
tion. 
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No.  117.]      ORDER  FOR  ▲  GRAJTr  TO  BB  MADE  TO  WIDOW  A3XD   NEXT  OF   KHT 

JOIITTLY. 
In,  &C. 

On  the  day  of  ,  18    . 

In  the  goods  of  A.  B.,  late  of  ,  deceased. 

Be  it  known,  that  on  this  day  personally  appeared  C.  D.  of 
proctor  [or  solicitor]  for  E.  F.  widow,  and  G,  H. ,  and  exhibited  an  affi- 
davit of  the  said  E.  F. ,  wherein  she  deposed  that  she  was  consenting  and 
desirous  that  the  said  G.  H.,  the  eldest  son  of  herself  and  the  above- 
named  deceased,  should  be  joined  with  her  in  the  letters  of  administratioH 
of  the  personal  estate  and  effects  of  the  above-named  deceased,  and  the 
«aid  0.  D.  also  exhibited  an  instrument  under  the  hands  and  seals  of 
I.  K.,  L.  M.  and  N.  O.,  who  with  the  said  G.  H.  are  the  natural  and  law- 
ful and  only  children  and  only  next  of  kin  of  the  said  deceased,  and  in 
which  instrument  the  said  I.  K. ,  L.  M.  and  N.  O.  have  consented  to  let- 
ters of  administration  of  all  and  singular  the  personal  estate  and  effects  of 
the  said  deceased  being  granted  to  the  said  E.  F,,  widow  of  the  said  G.  H. 
jointly  : 

Whereupon  it  was  ordered  that  letters  of  administration  of  all  and  sin- 
gular the  personal  estate  and  effects  of  the  said  deceased  be  granted  to  the 
aaid  E.  F.,  the  lawful  widow  and  relict  of  the  said  deceased,  and  the  said 
G.  H.  one  of  the  natural  and  lawful  children  of  the  said  deceased,  jointly. 


No.  118.]  ORDER  FOR  ORANT  ON   A  SUIT  BEING   DISMISSED. 

In,  &c.  On  the  day  of  ,  18     . 

A.  B.  against  C.  D. 
In  the  goods  of  deceased. 

Referring  to  the  order  of  this  Court,  made  in  this  cause  on  the 
day  of  )  18    ,  at  the  instance  of  the  said  A.  B.,  whereby  it  was 

ordered  that  the  contentious  proceedings  in  this  cause  be  discontinued, 
E.  F.,  the  solicitor  of  the  said  A.  B.,  alleged  that  the  said  order  was  duly 
served  upon  the  solicitor  of  the  said  0.  D.  on  the  day  of 

18  ;  and  that  the  said  A.  B.,  the  plaintiff,  is  the  sole  executor  named  in 
the  last  will  and  testament,  bearing  date  the  day  of  18    , 

of  G.  H.,  late  of  the  deceased  in  this  cause  : 

Whereupon  it  is  ordered  that  probate  of  the  said  will  be  granted  to  the 
■said  A.  B.,  the  plaintiff  in  this  cause,  if  entitled  thereto. 
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Ko.  119.]  ORDER  REVOKIVO  PRORATB. 

In,  &c. 

In  the  goods  of  A.  B.,  late  of  ,  deceased. 

Be  it  known,  that  on  the  day  of  9 13    ,  probate  of  the 

will  of  the  said  A.  B. ,  deceased,  bearing  date  the  day  of  , 

18    ,  was  granted  to  C.  D.,  the  sole  executor  therein  named  : 

And  rb  it  known,  that  on  the  day  of  ,  18    ,  an  a£ddavit 

of  the  said  C.  D.  was  filed  in  the  registry,  of  this  Court  by  which  it  ap- 
pears that  the  said  deceased  made  and  duly  executed  a  will  of  a  later  date, 
to  wit,  bearing  date  the  day  of  » 13    ,  whereof  he  appointed 

K  F.  andG.  H.  executors  : 

And  rb  rr  known,  that  on  the  last-mentioned  day  H.  I.,  of  ,  the 

proctor  [or  solicitor]  of  the  said  C.  D.,  on  behalf  of  the  said  C.  D.,  yolun- 
tarily  brought  in  the  said  probate  : 

Wherefore  it  was  ordered  that  the  said  probate  be  revoked,  and  declared 
null  and  void  to  all  intents  and  purposes  in  law  whatsoeyer. 


No.  120.]  ORDER  REYOKINO  LETTERfi  OF  ADMINISTRATION. 

In,  &C. 
In  the  goods  of  A.  B.,  late  of  ,  deceased. 

Be  it  known,  that  on  the  day  of  9 13    ,  letters  of  ad- 

ministration of  all  and  singular  the  personal  estate  and  effects  of  the  said 
A.  B.,  deceased,  were  granted  to  C.  D.,  the  lawful  second  cousin  of  the 
said  deceased,  on  the  suggestion  that  the  said  deceased  died  intestate,  a 
widower,  without  child  or  parent,  brother  or  sister,  uncle  or  aunt,  nephew 
or  niece,  cousin  german  or  cousin  german  once  removed,  and  that  he  the 
said  C.  D.  was  one  of  the  next  of  kin  to  the  said  deceased  :  "* 

And  re  it  known,  that  on  the  day  of  ,  13    ,  an  affidavit 

of  the  said  C.  D.  was  filed  in  the  registry  of  this  Court,  by  which  it  ap- 
pears that  the  said  deceased  died  intestate,  a  widower,  without  child  or 
parent,  brother  or  sister,  uncle  or  aunt,  nephew  or  niece  only,  and  not 
without  cousin  german  or  cousin  german  once  removed,  as  erroneously 
stated  in  the  said  letters  of  administration  : 

And  re  it  known,  that  on  the  last- mentioned  day,  E.  F.  of  the 

proctor  [or  solicitor]  of  the  said  C.  D.  on  behalf  of  the  said  C.  D.,  volun- 
tarily brought  in  the  said  letters  of  administration  : 

Wherefore  it  was  ordered  that  the  said  letters  of  administration  be  re- 
Toked  and  declared  null  and  void  to  all  intents  and  purposes  in  the  law 
whatsoever. 
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No.  121.]     RENUNCIATION  OF  LBTTBBfl  OF  ADMINISTRATION  BT  OUARDIAX 

OF  MINOR  AND  INFANT. 

In  the  Surrogate  Court  of 
In  the  goods  of  ,  deceased. 

Whbrsas  a  B.,  late  of  ,  deceased,  died  on  the  day  of 

y  18    ,  at  ,  a  widower  and  intestate,  leaving  C.  D. ,  E.  F. 

and  G.  H. ,  his  natural,  lawful  and  only  children,  only  next  of  kin,  and 
the  only  persons  entitled  in  distribution  to  his  personal  estate  and  effects  : 
and  whereas  the  said  C.  D.  and  E.  F.  are  now  respectiyely  in  their  min- 
ority, to  wit,  the  said  C.  D.  of  the  age  of  years  and  upwards,  and 
the  said  E.  F.  of  the  age  of  years  and  upwards,  but  respectiTely 
under  the  age  of  twenty-one  years,  and  the  said  G.  H.  is  now  in  his  in- 
fancy, to  wit,  of  the  age  of  years  only  ;  and  whereas  the  said  C.  D. 
and  E.  F.,  the  minors  aforesaid,  have  in  and  by  an  instrument  under  their 
respective  hands  expressly  elected  me,  the  undersigned  J.  EL,  their  law- 
ful and  only  next  of  kin,  to  be  their  curator  or  guardian  for  the 
purpose  of  renouncing  in  their  names,  and  on  their  part  and  behalf,  all  , 
their  right,  title  and  interest  in  and  to  the  letters  of  administration  of  the 
personal  estate  and  effects  of  the  said  deceased  :  and  whereas  I  have  been 
duly  assigned  the  curator  or  guardian  of  the  said  G.  H.,  the  infant 
aforesaid  : 

Now  I,  the  said  J.  K.,  do  hereby,  as  curator  or  guardian  of  the  said 
minors  and  infant,  renounce  all  their  right,  title  and  interest  in  and  to 
the  letters  of  administration  of  all  and  singular  the  personal  estate  and 
effects  of  the  said  A.  B.,  deceased. 

In  witness,  &c.  (as  in  No,  25  ante). 


No.  122.]  RENUNCIATION  AND  CONSENT. 

'  In,  &c. 

Whereas  A.  B.,  late  of  ,  deceased,  died  on  the  day  of 

,  18     ,  at  ,  intestate,  a  bachelor,  leaving  me,  the  under- 

signed C.  D.,  of         ,  his  natural  heir  and  lawful  father,  and  next  of  kin  : 

Now  I,  the  said  C.  D. ,  do  hereby  renounce  all  my  right  and  title  in  and 
to  the  letters  of  administration  of  the  personal  estate  and  effects,  rights 
and  credits,  of  the  said  deceased,  and  I  do  also  hereby  consent  that  letters 
of  administration  of  the  said  personal  estate  and  effects,  rights  and  credits^ 
may  be  granted  to  E.  D.,  the  natural  and  lawful  brother  of  the  said 
deceased. 

In  witness^  <&c.  (see  last  Form). 
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No.  123.]  BBNUiroiATioir  of  ouardiakship. 

WnrnjAS^  A^.^  kte  of  \M  ^Ai^i^  on  the  day  of 

18?  5  iSr'''^  ntmhg  inacle  and  amy' executed  tik  lait'^wm  and  te«tament| 
bearing  date  the  ir^\  day  of/^MiAlS  ^^Tand  therein  appointed  0.  D.  sole 
executor  and  residuary  legatee ;  and  whereas  the  said  0.  D.  ia  now  a  minor 
of  the  age  of  years  only  ; 

And  whereas,  I,  the  undersigned,  K  F.,  am  the  natural  and  lawful 
and  only  next  of  kin  of  the  said  0.  D  : 

Now  I,  the  said  E.  F.,  do  hereby  renounce  all  my  right  and  title  in 
and  to  the  curation  or  guardianship  of  the  said  minor,  and  I  appoint  J. 
K.,  of  my  solicitor  or  attorney  to  file  or  cause  to  be  filed  this  re- 

nunciation for  me  in  the  registry  of  this  Court. 

Witness,  &c    {See  Icutform)  (a). 


No.  124.]  BBTBA0TATION« 

Jn^  &c. 

Whebxas,  a.  B.,  late  of  in  the  county  of  deceased,  died  on 

the  day  of  18    ,  at  having  made  and  duly  executed  his 

last  will  and  testament,  bearing  date  the  day  of  18    ,  and 

thereof  appointed  0.  D.  executor,  and  me,  the  undersigned  0.  F.,  residu- 
ary legatee  :  And  whereas,  the  sfdd  C.  D.  duly  renounced  the  probate  and 
execution  of  the  said  will,  and  I,  the  said  E.  F. ,  also  duly  renounced  let- 
ters of  administration,  with  the  said  will  annexed,  of  all  and  singular  the 
estate  and  effects,  rights  and  credits  of  the  said  deceased :  And  whereas 
letters  of  administration,  with  the  said  will  annexed,  of  all  and  singular 
the  personal  estate  and  effects,  rights  and  credits  of  the  said  deceased, 
were  on  the  day  of  granted  by  this  Court  toG.  H.,  a  cred- 

itor of  the  said  deceased  :  And  whereas,  the  said  G.  H.,  for  some  time  in- 
iermeddled  in  the  personal  estate  and  effects  of  the  said  deceased,  but  is 
since  dead,  to  wit,  on  the  day  of  18    ,  leaving  part  thereof 

nnadministered  and  not  fully  disposed  of : 

Now  I,  the  said  E.  F.,  do  hereby  declare,  that  I  retract  the  renunciation 
of  the  letters  of  administration,  with  the  said  will  annexed,  of  all  and 
singular  the  personal  estate  and  effects  of  the  said  deceased,  so  as  afore- 

(a)  For  other  BentmciationB  vide  ante,  p.  113. 
EE 
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said  by  me  heretofore  made,  and  I  hereby  nominate  and  appoint  M.  N., 
of  my  proctor  (solicitor  or  attorney),  to  file  or  cause  to  be  filed  this 

retraction  for  me  in  the  Surrogate  Court  aforesaid. 

,  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this  day 

of  in  the  year  18    . 

Signed,  sealed  and  deUvered  in  ) 
the  presence  of  ) 


No.  125.]  OUDEB   BEMOVJNO  OAUSB   FBOM  SUBBOOATE  OOUBT  TO  COUET 

OF  CHAirCSBY. 

In  Chahcbby  :  )  (Date.) 

In  Chambebs.  ' 

In  the  goods  of  Andrew  Mercer,  deceased  : 

and 
Between,  &c.,  {Style  of  Cause). 

Upon  the  application  of  the  defendants,  and  upon  reading  the  affidavit 
and  papers  filed,  and  upon  hearing  what  was  alleged  by  counsel  for  all  par- 
ties, and  it  appearing  that  a  disputed  question  may  be  raised  as  to  whether 
the  will  propounded  for  proof  in  the  Surrogate  Court  of  the  County  of 
York  by  the  plaintifis  is  in  fact  the  will  of  the  said  Atidrew  Mercer, 
deceased.  And  it  appearing  that  the  personal  estate  of  the  said 
deceased  exceeds  two  thousand  dollars  in  value,  and  that  the  said  cause 
or  proceeding  is  of  such  a  nature  and  of  such  importance  as  to  render  it 
proper  that  the  same  should  be  withdrawn  from  the  jurisdiction  of  the 
said  Surrogate  Court,  to  be  dispo&ed  of  by  this  Court. 

It  is  ordered  that  the  said  cause  or  proceeding  testamentary  be  with- 
drawn from  the  jurisdiction  of  the  said  Surrogate  Court  and  removed  into 
this  Court ;  And  that  the  same  be  heard,  tried  and  disposed  of  by  this 
Court,  and  that  the  pleadings  and  proceeding  therein  do  stand  in  the  same 
plight  and  condition  as  the  same  are  in  now  in  said  Surrogate  Court ;  And 
that  the  documents,  instruments,  affidavits  and  papers  in  ^o  said  oauae 
or  proceeding  deposited  or  tiled  in  the  Surrogate  Court  be  forthwith  trans- 
mitted to  the  registrar  of  this  Court  at  Osgoode  HalL 

(Signed)  Geo.  S.  Holmested, 

K  c.  a 
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No.  126.]  WARRANT  TO  ATTORNBY-OENE&AL  TO  TAKE  ADMINIST&A- 

TION  (a). 

ONTARIO. 

By  His  Excellency  the  Honourable  William  Pearce  Howland,  Companion 
of  the  Most  Honourable  Order  of  the  Bath,  Lieatenant-Grovemor  of 
the  Province  of  Ontario,  &c.,  &c.,  <&c. 

To  the  Horwurable  Adam  Crooks,  Attomey-OenercU  for  (he  Province  of  On- 
tario: 

Whsreas,  Andrew  Mercer,  formerly  of  the  City  of  Toronto,  died  on  or 
about  the  thirteenth  day  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-one  unmarried,  intestate,  without  lawful  issue, 
heirs  or  next  of  kin,  but  possessed  of  personal  estate  and  effects  ; 

Now  BE  IT  KKowN,  that  I,  the  said  William  Pearce  Howland,  by  virtue 
of  the  authority  in  me  reposed  as  Lieutenant-Gk>vemor  of  the  Province  of 
Ontario,  acting  for  and  on  behalf  of  Her  Majesty  the  Queen,  hereby 
nominate  and  appoint  you,  the  said  Adam  Crooks,  as  Her  Majesty's  Attor- 
ney-General for  the  said  Province,  in  your  name,  and  as  such  Attorney- 
General,  to  apply  for,  take  and  assume  the  administration,  {to  you  and 
your  successors  in  ojffice,)  and  letters  of  administration  thereof  to  receive 
of  all  and  singular  the  goods  and  chattels,  personal  estate  and  effects  which 
were  of  the  said  Andrew  Mercer,  deceased. 

Given  under  my  hand  and  seal  at  arms  at  Toronto,  this  23rd  day  of 

May,  in  the  year  of  our  Lord  1872,  and  in  the  35th  year  of  Her  Majesty's 

reign. 

By  command.  (Signed)  Peter  Gow, 

Secretary, 
Note. — The  insertion  of  the  words  *'  to  you  and  yow  successors  in  office^^  and 
other  alterations,  would  appear  to  be  necessary  by  the  Statute  passed  since  the 
above  date.     Vide  App,    For  another  Form  see  Dodd  A  Brooks,  p.  515. 


No.  127.]  administrator's  novice  to  creditors. 

The  creditors  of  A.  B.,  ,  late  of  the  ,  deceased,  who  died 

#n  or  about  the  day  of  ,  and  aU  others  having  claims  against 

his  estate  are  hereby  notified  to  send  by  post,  prepaid,  or  otherwise  de- 
liver to  the  undersigned,  administrator  of  the  estate  and  effects  of  the  said 
deceased,  at  No.  street,  Toronto,  or  to  Messrs.  S.  &  W.,  Solicitors, 

No.  street,  Toronto,  on  or  before  the  day  of  ,  their  Christian 
names  and  surnames,  addresses  and  description,  the  full  particulars 

(a)  Vide  anU,  p.  ^9. 
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of  their  claimB,  a  statement  of  their  acoounta,  and  the  natore  of  the 
■ecorities  (if  any)  held  by  them  :  and  in  defanlt  thereof,  and  immediately 
after  the  said  day  of  ,  the  assets  of  the  said  ,  deoeased, 

will  be  distributed  amongst  the  parties  entitled  thereto,  having  regard 
only  to  claims  of  which  notice  shall  have  been  given  as  above  re- 
quired :  And  this  notice  being  given  under  the  provisions  of  the  Revised 
Statutes  of  Ontario,  chap.  107,  sec.  34,  the  administrator^will  not  be  liable 
for  the  said  assets,  or  any  part  thereof  to  any  person  of  whose  claim  notice 
shall  not  have  been  received  by  him  or  his  said  solicitors  at  the  time  of 
such  distribution. 

S.  AW.,  CD., 

Solicitors,  Administrator,  (a) 

Where  an  inventory  is  filed  in  Common  Form  Business  upon  taking  a 
Grant  of  Probate  or  Administration,  the  following  will  be  found  a  con- 
venient form  unless  a  more  detailed  statement  should  be  ordered  by  the 
Judge : — 

No.  128.]        INVENTORY  OF  THE  PEBSONAL  ESTATE  AND  EFFECTS  OF  , 

DECEASED. 

In  Her  Majesty's  Surrogate  Court  of  the  County  of 
In  the  goods  of 


Price  of 
Stocks. 


Cash  in  the  house  and  at  the  bankers 

Household  goods,  linen,  wearing  apparel,  books,  plate,  jew- 
els,  carriage^,  horses,  &c.,  valued  at         


$  cts. 


Stocks  or  funds  of  Canada  transferable  in  Ontario,  viz.: — 
Dividends  thereon 


Foreign  stocks  or  funds  transferable  in  Ontario,  viz. : — 
Dividend  thereon       


Leasehold  property : — 

Value  per  annum 

Ground  rent  on  do.  per  annum 

Length  of  unexpired  term. 


Bents  of  real  or  leasehold  property  due  at  the  death  of  the 
deceased. 

Rents  of  leasehold  property  due  since  the  death  of  the  de- 
ceased. 


Actual  Value. 


$      Cts. 


(a)  An  Executor's  Notice  may  be  framed  from  this. 
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> 

Price  of 
Stocks. 

Actual  Value. 

Proprietary  shares  or  debentures  of  public  compa&ies,  viz. : 
jDividends  or  interests  thereon       

$Ct8. 

$    cts. 

Money  oat  on  mortgage  and  other  securities 

Interest  thereon 

Book  debts 

• 

Bonds  and  bills 

Notes            

Interest  thereon 

Real  estate  eoniracUd  to  be  sold          

Feraonal  estate  and  effects  left  by  the  will  under  some  autho- 
rity enabling  the  deceased  to  dispose  of  the  same  as  he 
or  she  might  think  fit  (a) 

Stock  in  trade,  farming  stock  and  implsments  of  husbandry, 
valued  at          

Other  personal  property  not  comprised  under  the  foregomg 
heads,  viz.: — 

(No  Deductions  to  be  made  on  account  of  Debts  owing  by  Deceased.) 


No.  129.] 


JT7DOB  S  APFOINTBOSNT  TO  EZAMIKB,   ▲UDIT  AND  PASS  AC- 
COUinS  OF  EXECUTOR,  OB  &0, 


In  the  Sturogate  Conri  of 

In  the  goods  of  ,  deceased. 

I  appoint  the  day  of  ,  at  o'clock,  in  the 

noon,  at  my  Chambers  in  the  Court  House  in  the  *         of  ,  for  the 

purpose  of  examining,  auditing,  and  passing  the  accounts  of  as 

executor  (or  administrator,  &c),  of  the  estate  of  ,  deceased, 

now  filed  ,  and  to  fix  the  compensation  to  be  allowed  to  him  out 

of  the  said  estate  for  his  care,  pains,  trouble  and  time  expended  in  or 
about  his  executorship  (or  as  the  cMt  may  he).  At  which  time  let  all  par- 
ties interested  attend. 

Dated  at,  &c.  Judge  SwrogaJU  Court. 

(a)  This  was  only  to  be  inserted  where  the  testator  died  after  Imp.  8tak2S  Tic,  a  16.    Fttfs 
Ooote,Srd£d.400;8  Jnr.  N.  8.  P.  IL  p.  a07. 
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No.  130.]     BXAKFLX  OP  KXKCUTOR'S  OB  ASXmDTnATOB's  ACCOUNT. 

In  the  SuTTOgste  Court  of 

In  the  goods  of  ,  deoaued. 

This  account  mEtrlted  A.  wm  produced  and  ahoini  to  A.  B.,  C.  D.  aai 


E.F.(or(u 
worn  thi* 


cast  may  be),  aijd  u  the  account  referred  to  in  their  affid&Tit 
day  of  , 

{offieer  be/ore  whom  twora). 


DISBimSEMENTS. 


_  penons  from 


On  what 


.11 


..Half  year's 
rent  of  IcMO- 
holdho- 


.  UndertaJter's  i 
bill  (or  fa- 


.Half •year's 
hold  due . . 


..  Bond  debt  of 
$1,000  and 
«i!6  forin-i 
teraatthen-l 


Proceedfl  of 
1  be  sold. . 


under  Pro-  | 
pert;  and 
TnutsAct 


APPENDIX  E. — FORMS.  487 

SPBOIFIO  LKGACIES  LEFT  BT  THB  TSSTATOB. 

1.  To  hiB  widow  Jane  ,  all  his  household  f umiture  {foUowing 
the  v:ord$  of  the  unU), 

2.  To  hifl  Bon  John  ,  the  testator's  gold  watch,  and  horses  and 
baniage  {foUowing  the^words  of  the  will). 

Note.— Particulan  or  Explanations  of  any  item  may  be  given  in  separate  sheets 
annexed,  and  referred  to  in  the  account. 


No.  131.]        -EXAMPLE  OF  BILL  OF  COSTS — IN  OOMMON  FORM  BUSINESS. 

For  Probate  when  PeraonaUy  swam  under  $1200.00. 

1880.  Atty'sfeea.    Disbt's. 

Consulting  fee f  1  00 

Preparing  all  necessary  papers  and  proofs,  and  pass- 
ing Probate 2  00 

Fees  paid  in  Registry, 
To  the  Crown : 

On  Application fO  50 

On  Certificate  of  Surrogate  Clerk 0  50 

On  Grant 1  00 

$2  00 

To  the  Judge  : 

OnGrantof  Probate 2  00 

{If  property  devolving  is  over  92, 000,00 ^ 
see  Schedule  to  Act) 

On  fiat  for  Probate 0  50 

"        "      Inventory  (if  ordered) 0  50 

3  00 

To  the  Registrar : 

Receiving  and  entering  Application,  and 

transmitting  Notice  to  Surrogate  Clerk...  0  50 
Receiving  and  entering  Certificate  Surro- 
gate Clerk 0  10 

Fee  on  Papers,  Affidavits,  &c 1  00 

On  grant  of  Probate  and  entering 1  00 

Recording  will,  say  10  folios,  10c.  per  folio  1  00 

Letters  Probate  and  Seal 0  50 

Transcript  of  Will  annexed  to  Probate,10  fo.  1  00 

Certified  copy  for  Surrogate  Clerk 1  50 
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1880.  Atty's  fees.    UiBb^tB. 

Notice  of  Grant  to  Surrogate  Clerk 0  25 

Postages (say)  0  10 

(If  property  devolving  is  over  f]  ,200 .00, 

see  Schedule  to  Act.) 

6  95 

Bill  of  Costs 0  60 

$3  60      $11  95 

NoTS.— Bills  of  Costs  in  cases  in  which  the  personalty  exceeds  $1200X)0,  and  on 
obtaining  Letters  of  Administration,  or  Administration  with  will  annexed,  or  Iiet- 
tern  of  Guardianship,  and  in  cases  of  Limited  or  other  Special  Grants,  may 
readily  be  formed  from  the  foregoing  and  the  Tables  and  Schedules  of  Fees,  ante. 


No.  132.]  PETITION  FOR  PROBATB  OF  MILITABT  WILL,  OE  WILL  OP  A 

MARINE&  AT^SEA. 

Unto  the  Surrogate  Court  of 

The  petition  of  A.  B.,  of  the  of  ,  in  the  County  of  , 

merchant 

Humbly  Shewbtb, 

That  C.  D.,  who  last  dwelt  in  ,  in  said  County  of  ,  died 

at  ,  on  the  day  of  &c.,  ,  possessed  of  goods  and  estate 

remaining  to  be  administered,  leaving  a  widow  ,  and  his  only  heirs  at  law 
and  next  of  kin  the  persons  whose  names,  residence,  and  relationship 
to  the  deceased  are  as  follows,  viz.,  <&c.,  &c.;  that  said  C.  D.,  at  the 

time  of  his  death,  was  a  mariner  at  sea,  on  board  the  ship  ,  in  the 

course  of  a  vojrage  from  to  (or,  was  a  soldier  in  actual  service 

in  the  regiment,  &c.) ;  That  while  on  such  voyage  {or,  in  such  actual 

service)  said  deceased  made  a  nuncupative  will,  in  the  presence  and  hear- 
ing of  E.  F.  and  G.  H.,  of,  &c.,  whereby  he  disposed  of  his  wages  and 
other  personal  estate  in  the  maimer  following  {or,  as  is  fully  set  forth  in 
the  paper  hereto  annexed). 

Your  petitioner  therefore  prays  that  said  nuncupative  will  may  be 
proved  and  allowed,  and  letters  probate,  or  letters  of  administration, 
with  the  will  annexed,  may  bo  granted  to  your  petitioner  as  executor, 
or  &C. 
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No.  133.]      DXOLARATION  OF   TBAN6MISSI0N   UKDEB    THB    '*  ACT  SBLATINO 
TO  BANKS  AND  BANKING/'  34  TIC.  OH.  6  8TAX8.  CANADA. 

I,  A.  B.  (or  we)  of 

Do  declare  that  one  Andrew  Mercer,  late  of  the  deceased,  who 

departed  this  life  on  or  about  the  day  of  intestate  (if  so)  was 

at  the  time  of  his  death  entitled  to  certain  shares  in  the  capital  stock  of 
the  Bank  of  standing  in  his  name  on  the  books  of  said  bank, 

and  letters  of  administration  of  all  and  singular  the  personal  estate  and 
effects,  rights  and  credits  (or,  and  letters  probate  of  the  will)  of  the  said 
A.  M.  deceased,  having  been  on  the  day  of  granted  to  me  by 

Her  Majesty's  Surrogate  Oourt  of  the  Ck)unty  of  the  right  to  said 

shares  and  to  all  interest  and  dividends  thereon,  has  by  virtue  of  said  let- 
ters of  administration  (or,  by  virtue  of  said  will)  become  transmitted  to 
me,  and  I  am  entitled  to  receive  the  same  as  administrator  of  said  estate 
{or,  as  such  executor  as  aforesaid). 

In  witness  whereof  I  have  hereunto  set  my  hand  at  the  of 

this  day  of  A.D.  18 


/ 


Acknowledged  by  the  said  A.  B. 
at  the  of  in  thef  -^^  ^* 

County  of        this  day  of 
A.D.  18    .    Before  me, 

[L.S.]  A  Notary  Public  for  Ontario. 


No.  133a.]  FOBMS  of  jurat. 

If  one  deponent  only : — 

Sworn  at  on  the  day  of  A.D.  18      , 

Before  me, 

If  more  than  one  deponent  : — 

Sworn  by  the  said  and  (gioe  the  ChHstian  and  tumame»  of 

each  deponent)  at  on  the  day  of  A.D.  18    , 

Before  me, 

If  the  deponent  be  a  marksman,  or  is  blind  or  illiterate  : — 

Sworn  by  the  said  at  on  the  day  of  A.D.  18    , 

this  affidavit  having  been  first  read  over  to  him  (or  her),  who  seemed 

perfectly  to  understand  the  same,  and  made  his  (or  her)  mark 

thereto  in  my  presence. 

Before  me, 
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If  the  deponent  be  unacquainted  with  the  English  language  : — 

Sworn  by  the  said  at  on  the  day  of  A.D.  18     , 

by  interpretation  into  the  language  by  C  D.  of  who 

had  previously  sworn  that  he  was  well  acquainted  with  both  Ian* 
guages,  and  faithfully  to  interpret. 

(The  interpreter  should  sign  his  name  on  the  affidavit  for  the  purpose  of 
identification,) 

N.B. — In  all  cases  of  affirmation  the  exact  words  prescribed  by  the 
statute  applicable  to  the  particular  case  must  be  used,  and  none  other 
will  be  received. 

The  persons  permitted  to  affirm  by  R.  S.  0.  c.  62,  s.  12,  must  first  make 
the  following  declaration  and  affirmation  : — 

"  I,  A.  B.y  do  solemnly,  sincerely,  and  truly  declare  and  affirm  that  I 
am  one  of  the  Society  called  Quakers,  Menonists,  Tunkers,  or  Unitas 
Fratrum,  or  Moravians "  {as  the  case  may  he) ;  and  the  affirmation  will 
commence  : — 

'*  I  (A.  B.),  do  solemnly,  sincerely,  and  truly  affirm  and  declare,'*  «&c.  ; 
And  the  jurat  must  correspond. 


No.  134.]  DOMnaoN  governjibnt  savings  bank  —  missino  pass- 
book OF  A  DECEASED  DEPOSITOR — DECLARATION  OF  EXECUTORS,  ADHIX* 
ISTRATORS,  &C. 

of  do  hereby  solemnly  declare  that  have  been  ap- 

pointed to  the  estate  of  the  late  of  ;  that  believe 

was  a  depositor  in  the  Government  Savings  Bonk  at  and 

hereby  declare  that  after  due  and  diligent  search  the  pass-book  issued  by 
the  of  the  said  bank  cannot  be  found  {here  state  facts,  if  any^  re- 

lating  to  the  loss  of  book),  therefore  as  such  ,      do  hereby  surrender 

all  claim  to  any  balance  recorded  in  the  said  pass-book,  and  declare  that 
the  estate  has  no  further  claim  in  respect  thereof  except  as  to  the  amount 
recorded  in  the  books  of  the  said  branch,  and  hereby  testify  con- 
sent that  any  balance  in  the  said  savings  bank  shall  be  managed  in  accord- 
ance with  the  Act  34  Y.  c.  G,  and  the  regulations  of  the  bank  established 
in  accordance  therewith,  and  make  this  solemn  declaration,  conscien- 
tiously believing  the  same  to  be  true,  and  by  virtue  of  the  Act  passed  in 
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the  thirty-seyenth  year  of  Her  Majeflty's  reign,  intituled    '^  An  Act  for 
the  Suppression  of  Yolontary  and  Extra  Judicial  Oaths.'' 

Solemnly  declared  before  me,  at  )         {Peraon  declaring  to  sign  here), 
the  of  in  the 

of  and    Province   of 

this        day  of        18    . 

{Judge,  J.  P,,  or  Notary^e  ngnature  > 

N.  B. — Above  declaration,  to  be  made  before  any  Judge,  JniBtiee  of  the  Peace,. 
Notary  Public,  or  other  functionary  authorized  bylaw  to  administer  an  oath. 
Note.— The  above  and  other  neceseary  forms  are  furnished  at  the  branch  offices. 


No.  135.]      ABOFTIGN     OF     INFANTS     OB     MINORS.         FORM  OF  INDBNTURK 

UNDBR  R.  H.  O.  CH.  135.      (38  Y.  C.  19.) 

This  Indenture,  made  and  entered  into  this  day  of,  &o. 

Between  A.  B.,  of  {residence  and  addition),  of  the  First  Part,  and 

CD.,  of,  &c.,  of  the  Second  Part. 

Whereas,  the  party  of  the  Ist  part  is  the  mother  (or  father,  or  guar- 
dian duly  appointed  by,  &c.,  or  a  charitable  society,  &c,  {see  8tat).,  cm  the 
case  may  he)  of  the  child  hereinafter  mentioned,  the  same  being  female 
{or  male)  infant  child,  named  and  of  the  age  of  having  been 

bom  on  the  day  of  18    ,  at  the  of 

And  whereas,  the  father  of  the  said  child  hath  departed  this  life,  and  the 
said  party  of  the  2nd  part  is  the  uncle  of  the  said  child  {or  cuihe  ease 
may  he),  and  the  said  i^arty  of  the  1st  part,  being  satisfied  that  the  said 
party  of  the  2nd  part  is  a  respectable  and  trustworthy  person,  is  desir- 
ous that  the  said  child  should  be  adopted  by  him,  the  said  party  of  th» 
2nd  part,  into  his  family,  to  be  henceforth  under  his  guardianship,  care, 
custody,  and  control,  and  for  that  purpose  hath  delivered  said  child  to  the 
said  party  of  the  2nd  part.  And  whereas,  the  said  party  of  the  2nd 
part  is  willing  to  adopt  the  said  child  into  his  family,  and  assume  towards 
her  the  duties  of  a  parent ; 

Now  THIS  INDENTURE  WITNESSETH  that,  in  Consideration  of  the  premises, 
and  of  the  care  and  guardianship  to  be  bestowed  upon  said  child,  and  of 
the  covenants,  promises,  and  agreements  hereinafter  contained  by  and  on 
the  part  of  ^  the  said  party  of  the  2nd  part,  he,  the  said  party  of  the  1st 
part  DOTH  hereby  constitute  and  appoint  the  said  party  of  the  2nd  part 
to  be  sole  guardian  of  said  child,  and  doth  hereby  transfer  to  him  all  his 
rights  and  power  over  or  concerning  said  child,  whether  by  statute,  com- 
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mon  law  or  otherwise,  and  doth  gbakt  to  him,  the  said  party  of  the  2Dd 
I>art,  full  custody  of  the  person  of  the  said  child,  for  nurture,  government, 
maintenance  and  education,  during  its  minority,  and  for  him,  the  said 
party  of  the  2nd  part  to  have,  possess,  and  exercise  the  same  guardian- 
ship, care  and  authority  over  the  said  child  as  he  would  or  could  have 
were  it  his  own  child,  and  without  any  interference  therein  by  or  on  the 
part  of  him,  the  said  party  of  the  1st  part. 

And  the  said  party  of  the  2nd  part,  in  consideration  of  the  premises* 
and  of  the  delivery  to  him  of  the  said  child  as  aforesaid,  and  of  the  love, 
affection  and  duty  to  be  received  by  him  from  said  child,  and  of  the  cove- 
nants hereinafter  contained  on  the  part  of  the  said  party  of  the  1st  part, 
Doth  hereby  adopt  the  said  child  aAd  take  her  for  his  own,  and  doth 
hereby  assume  the  duties  of  a  parent  towards  the  said  child,  and  doth 
hereby  covenant,  promise  and  agree  to  and  with  the  said  party  of  the  1st 
part,  that  he  will  perform  the  duties  of  a  parent  to  .^ards  the  said  child,  in 
like  manner  as  if  it  were  his  own  child,  and  that  he  will  protect,  main- 
tain and  educate  it,  providing  for  it  a  home,  and  suitable  food  and  cloth- 
ing, and  in  case  of  sickness  medical  attendance,  medicines,  and  all  other 
necessaries,  and  that  he  will  pay  due  attention  to  her  moral  and  spiritual 
culture,  and  afford  her  opportunity  of  becoming  instructed  in  the  teach- 
ings and  doctrines  of  Christianity,  during  the  period  of  his  guardianship, 
as  aforesaid. 

And  the  said  party  of  the  1st  part,  in  consideration  of  the  premises, 
doth  hereby  release  to  the  party  of  the  2nd  part,  and  for  ever  relin- 
quish all  his  rights  and  powers  in  respect  of  the  care,  custody,  and  con- 
trol of  the  said  child  hereinbefore  transferred  to  the  said  party  of  the 
2nd  part.  And  the  said  party  of  the  1st  part  hereby  covenants,  pro- 
mises, and  agrees  to  and  with  the  said  party  of  the  2nd  part  that  he 
will  not  at  any  time  hereafter  resume  or  attempt  to  resume,  or  regain, 
the  possession,  custody,  control  or  guardianship  of  the  said  child,  or  in 
4my  way  whatsoever  interfere  therein  with  the  said  party  of  the  2nd  part : 

And  that  he  will  at  any  time  hereafter,  at  the  request  and  charges  of 
the  party  of  the  2nd  part,  execute  such  further  instruments  or  assur- 
ances as  may  be  necessary  for  more  effectually  transferring  and  assuring 
to  the  party  of  the  2nd  part  the  sole  custody,  control,  and  guardianship 
of  the  said  child. 

{If  the  miiior  he  ofihe  age  requvriiig  his  or  her  consent  under  the  statute,  add 
<t  consenting  douse,  cmd  let  him  or  her  execute  the  instrument,) 

In  witness  whereof  the  parties  hereto  have  hereunto  set  their  hands 
and  seals. 

^Signed,  sealed,  and  delivered  )  (l.s.) 

in  presence  of  )  (^'^) 

NoTX.— The  above  form  is  prepared  with  reference  to  R.  S.  O.  ch.  135,  by  which 
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parents,  gujyrdiaiui,  and  other  persons,  or  any  charitable  society  authorised  as  there 
provided,  having  the  care  or  charge  of  any  minors,  may,  with  the  minor^s  consent, 
if  a  male  mot  under  14  years,  or  a  female  not  under  12  years,  and  without  such 
consent  if  under  such  age,  constitute  by  indenture,  to  be  guardian  of  the  child,  any 
respectable  trustworthy  person,  who  is  willing  to  assume  and,  by  indenture  or  other 
instrument  in  writing,  does  assume  the  duty  of  a  parent  towards  the  child ;  such 
guardian  to  possess  the  same  authority  over  the  child  as  he  or  she  would  have  were 
the  ward  his  or  her  own  child,  and  bound  to  perform  the  duties  of  a  parent  towards 
such  ward. 

By  the  laws  of  some  of  the  neigbouring  States,  the  adoption  of  children  with  the 
dianging  of  their  names  is  required  to  be  with  the  sanction  and  approval  of  the 
Probate  Judge.  {Vide  Smith's  Probate  Law,  tupra.)  The  statute  above  referred  to, 
however,  does  not  require  the  approval  of  Surrogate  Judges  to  the  adoption  of  ehil* 
dren  in  Ontario.  A  guardian  appointed  by  the  Surrogate  Court  or  a  testamentary 
guardian  would,  it  is  prenumed,  be  competent  to  execute  such  an  indenture. 


SHORT  FORMS  OF  WILLS. 


With  attestation  clause  showing  compliance  with  the  "  Wills  Act  of 
Ontario/'  aa  to  execution  (a),  and  according  to  Hayes  and  Jarman's  oon- 
dse  Forms  of  Wills,  7th  Ed. 


No.  136.]    WILL,  oiYiNa  to  onb  absolutkly  all  thb  testator's  real 

AND  PERSONAL  ESTATE. 

This  is  the  last  Will  and  Testament  of  me  (tegtator^s  namey  rtsidenee 
and  quality),  I  devise  and  bequeath  all  the  real  and  personal  estate  to  which 
I  shall  be  entitled  at  the  time  of  my  decease  imto  {devige^a  namey  residence 
and  quality)  absolutely  ;  but  as  to  estates  vested  in  me  upon  trust  or  by 
way  of  mortgage,  subject  to  the  trusts  and  equities  affecting  the  same 
respectively. 

(a)  Attestation  Clause  :  Although  it  is  true  that  an  attestation  clause  is  not 
absolutely  necessary  to  the  validity  of  a  will,  yet  it  is  important  that  there  should 
be  one. 

{Vinnecombe  v.  ButUr,  ante  p.  178,  and  vide  ante,  179). 

Publication.— Although  '  publication '  is  abolished,  the  testator  should, — not  as 
a  matter  of  absolute  legal  necessity,  but  as  a  proper  precaution — also  explain  to  the 
witnesses  the  nature  of  the  instrument  they  are  required  to  sign,  and  the  object- 
with  which  their  names  are  to  be  written.    (Flood  on  Wills,  317). 
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And  I  appoint  the  said  (name)  sole  executor  %i  this  my  will,  hereby 
revoking  all  other  testamentary  writings. 

In  witness  whereof  I  have  hereunder  set  my  hand  this  day  of 

,  A.D.  18 

(Signed)  (Testator's  dgnatwre.) 

SiaNBD  by  the  said  testator  (name),  as  and  for  his  last  will  and  testament, 
in  the  presence  of  us,  present  at  the  same  time,  who  at  his  request,  in  his 
sight  and  presence,  and  in  the  presence  of  each  other,  have  subscribed  our 
names  as  attesting  witnesses. 

Tux>  or  more  witnesses. 


No.  137.]    Will,  disposinq  of  bbal  and  pebsonax  estate  in  pavoub  of 

THE  testator's  WIDOW,  AND  TWO  ADULT  SONS,  THE  WIDOW 
TAKING  A  LIFE  ESTATE  IN  THE  ENTIRETY. 

This  is  the  last  Will  and  Testament  of  me  (testator's  name,  residence 
and  quality),  I  revoke  all  prior  testamentary  writings.  I  devise  all  the 
real  estate  to  which  I  shall  be  entitled  at  the  time  of  my  decease,  except 
estates  vested  in  me  upon  trust  or  by  way  of  mortgage,  unto,  and  to  the 
use  of  my  wife  (name),  and  her  assigns  for  her  life  without  impeachment  of 
waste ;  And  after  her  decease,  to  the  use  of  my  two  sons  (name)  and  (name) 
their  respective  heirs  and  assigns,  as  tenants  in  common,  in  equal  moieties. 
I  bequeath  all  the  leasehold  property  and  other  personal  estate  to  which 
I  shall  be  entitled  at  the  time  of  my  decease,  unto  my  said  wife  and  my 
said  two  sons,  upon  trust,  to  sell  and  convert  the  same  into  money,  and 
thereout  to  pay  my  debts  and  funeral  and  testamentary  expenses,  and  to 
invest  the  clear  residue  thereof  on  such  securities  as  my  said  wife  and 
sons  or  the  survivors  or  survivor  of  them  shall  think  proper.  And  upon 
trust,  to  permit  my  said  wife  to  receive  the  income  of  said  investments 
during  her  life,  and  after  her  decease,  to  divide  as  well  the  capital  as  the 
income  thereof,  equally  between  my  said  two  sons,  their  sespectire  exe- 
cutors, administrators  and  assigns. 

I  devise  all  real  estates  which  at  the  time  of  my  decease,  shall  be  vested 
in  me  in  upon  trust  or  by  way  of  mortgage,  unto,  and  to  the  use  of  my 
sa^d  wife  (name)  and  (son's  names),  their  heirs  and  assigns,  subject  to  the 
trusts  and  equities  affecting  the  same  estates  respectively. 

Ai^  1  appoint  my  said  wife  and  sons,  executors  of  this  my  wilL 

In  witness,  &c. 
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No.  138.]     Will,  disposikq  of  real  and  pbbsonal  estate,  in  favour 

OF  testator's  daughter,  a  BfARRIED  WOMAN,  FOR   HER 
SEPARATE  USE. 

This  is  the  last  Will  and  Testament  of  me  (Ustator^s  namt,  residence, 
and  (j^ualUy).     I  devise  all  my  messuages   and  hereditaments,  situate  at 
in  the  Oounty  of  ,  and  all  other,  the  real  estate  to  which  I 

may  be  entitled  at  my  death,  to  such  uses,  for  such  estates,  and  generally 
in  such  manner  as  my  daughter  (name),  the  wife  of  ,  shall  whilst 

covert  by  will  or  when  discovert  by  deed  or  will  appoint ;  and  in  de- 
fault of  such  appointment,  to  the  use  of  and  (names  of  trustees), 
their  executors,  administrators  and  assigns,  during  the  life  of  my  said 
daughter,  upon  trust  to  pay  the  rents  and  profits  of  the  said  messuages 
and  hereditaments  to  my  said  daughter  for  her  separate  use,  independently 
of  her  present  or  any  future  husband,  without  power  of  anticipation,  and 
for  such  rents  and  profits,  the  receipts  of  my  said  daughter  shall  alone  be 
sufficient  discharges  to  the  said  trustees  ;  and  from  and  after  the  death  of 
my  said  daughter,  to  the  use  of  the  person  or  persons,  and  if  more  than 
one,  in  equal  shares,  his,  her  or  their  respective  heirs  and  assigns,  who, 
at  the  death  of  my  said  daughter,  would  be  entitled  by  descent,  to  the 
said  messuages  and  hereditaments,  in  case  she  had  died  intestatej  and 
seized  thereof  in  fee  simple  by  purchase. 

I  bequeath  all  the  personal  estate  of  which  I  shall  die  possessed,  unto 
the  said  and  (trusteet^  namss),  their  executors,  administrators 

and  assigns,  upon  trust  to  convert  the  same  into  money  ;  and  after  pay- 
ment* thereout,  of  my  debts,  funeral  and  testamentary  expenses,  to  invest 
the  residue  in  their  names,  in  or  upon  any  of  the  Parliamentary  stocks  or 
public  funds  of  the  Dominion  of  Canada,  or  upon  mortgage  of  freehold, 
or  leasehold  estates  in  this  Province,  or  upon  the  debentures  or  debenture 
stock  of  any  Railway  Company,  or  share  in  any  incorporated  Building 
Society  in  this  Province,  with  power  to  vary  the  investment  from  time  to 
time,  for  asy  other  or  others  of  the  kinds  prescribed  ;  and  upon  further 
trusts  to  pay  the  income  and  annual  proceeds  of  the  said  investments  to  my 
said  daughter  (nam^)  during  her  life,  fur  her  separate  use,  independently  of 
her  present  or  any  future  husband,  without  power  of  anticipation,  for  which 
income  the  receipts  in  writing  of  my  said  daughter  shall  alone  be  sufficient 
discharges  to  my  trustees  ;  And  from  and  after  the  death  of  my  said 
daughter,  as  to  as  well  the  capital  as  the  income  and  annual  proceeds  of 
the  said  investments,  upon  trust  for  such  person  or  persons,  and  if  more 
than  one  in  such  shares,  and  generally  in  such  manner  as  my  said 
daughter  shall  by  will  appoint,  and  in  default  of  any  such  appointment, 
and  so  far  as  apy  partial  appointment  shall  not  extend,  upon  trust  for  the 
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penon  or  persons,  who,  at  the  death  of  my  said  daughter,  shall  be  of  kin  to 
her,  and  who  under  the  Statute  for  the  distribution  of  intestates*  eflkcts, 
would  be  entitled  to  her  personal  estate,  if  she  had  died  a  widow  and  in- 
iestate,  such  persons,  if  more  than  one,  to  take  in  the  shares  prescribed 
by  the  same  Statutes. 

I  revoke  all  prior  wills,  and  appoint  the  said  and  to  be  exe* 

outors  of  this  my  last  Will  and  Testament. 

In  witness,*  etc. 
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Commissioner  for  taking  Affidavits.    (See  Affidavits.) 
Committee  of  Lunatic,  259. 
Common  Form  Business, 

interpretation  clause,  16. 

rules  as  to,  74. 
Commorientes,  317. 

Comfensation  to  executors,  &c.,  152,  327. 
Consanguinity,  213,  215. 
Consent,  reference  to  Superior  Court  by,  33. 
Contempt,  process  of,  30. 
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CoKTKNnOUK  BUSIKBSS. 

proyisions  of  Surrogate  Courts  Act,  16,  22,  23,  33,  34. 

practice,  36,  329. 

how  commenced,  331 . 

former  Court  of  Probate,  U.C.  330. 

referred  to  Superior  Courts  by  consent,  33. 

removal  to  Court  of  Chancery,  33. 

Forms.     (See  Index  of  Fobms.) 
CoNTEBSioN,  equitable,  157. 
Copy  of  Deed  proved,  201. 

lost  WiU  proved,  92,  93,  103. 

Will,  authentic,  proved,  32,  172. 

official  may  be  obtained  from  Registrar,  45. 
CoBPOKATioN,  grant  to  Syndic,  171,  208. 
Costs,  statutory  provisions,  53,  56.  * 

taxation  of,  56,  381,  393. 

of  compulsory  proceedings  to  get  will  lodged  in  Registry,  29. 

in  suits.  Con.  B. ,  369,  412. 

proving  Will  in  Solemn  Form,  44,  370. 

security  for,. 34,  380. 

of  citation,  391. 

of  removal  to  Chancery,  34. 

out  of  estate,  58,  370. 

**  general  rules,  371. 

''  doubtful  questions  of  law,  376. 

CouKTT  Courts,  powers  as  to  examinations  &c.,  applicable  to  Surrogate 
Courts,  32. 

like  powers  to  Surrogate  Courts  as  to  Enforcing  orders,  26. 

trials  by  jury,  same  manner,  26. 
Court  of  Probatb,  Upper  Canada,  11,  330. 

names  of  Officials  Principal,  and  Registrars,  497. 

in  England,  Rule  of  Practice,  9,  36. 

contentious  rules  of,  383. 
Courts,  Surrogate.    {See  Surrogate.) 
Cousur,  Administration  to,  77. 
Crbditobs. 

Administration  to,  82.  83,  87,  88, 107. 

wishes  of,  206,  278,  279. 
Cross-Examination  on  affidavits,  31,  367. 
Crown,  when  interested,  65,  66,  67. 

bounty  of,  219,  221. 

(See   ATrORNBY-GENBRAL.) 

Date  of  Will  or  Codicil  supplied,J189. 
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Dbaf  and  Dumb  Testator,  198. 

Death,  proof  of,  part  of  proof  to  lead  Grant,  177,  315. 

date  of,  given  in  the  Oath,  196. 

presamptive,  proof  of,  315. 

date  of  presumed,  317. 
Dt  Bonis  N<m,     (See  Administratiok),  276. 
Declaration  in  a  suit. 

filing  and  delivery  of,  346,  385. 

party  to  declare  or  plead,  394. 
Decree,  how  enforced,  26,  344. 
Deed,  proved  as  part  of  a  Will,  160,  198. 

no  power  to  compel  production  of,  201. 

referred  to  in  a  WiU,  181,  184. 

Defendants  who  may  be  in  suit  for  proving  Will  in  solemn  form,  337. 
Default  of  Plaintiff  or  Defendant,  38. 

of  appearance,  344. 
Delay  of  three  years  in  making  application  to  be  accounted  for,  433. 
Demurrer,  347. 

setting  down,  356. 
Deposition  of  witness  proved  as  a  wiU,  244. 
Dspositort  for  wills  of  living  persons,  20,  436. 
Deposits  in  Savings  Banks,  148. 

Derivative  Interests,  grant  to  persons  having,  217,  280. 
Directions  for  describing  testator  and  others,  432. 
Discretion  of  Court,  48,  204,  211,  227. 
Distinction  between  co-executors  and  co-administrators,  217. 
Distribution  of  Intestate  estates.  23,  214,  228. 

of  separate  property  of  married  women,  229. 

persons  entitled  in,  to  be  cited,  77. 

table  of,  229. 
Divorced  Woman,  Oath  for  proving  will  of,  169. 
DrvBRS  Claimants  as  next  of  kin,  216. 
Documents.    {See  Production.) 

power  of  Court  to  enforce  production  of,  29,  386,  388. 

notice  to  admit,  388. 
Domicile  of  Testator  or  Intestate,  24,  37,  288. 

inferrible  from  description,  288. 

may  be  disproved,  296. 

fixed  place  of  abode  in  Ontario,  37. 
"  *•        out  of    "        37. 

Double  Probate,  172. 
Draft  Will,  Probate  of,  243. 
DuFUGATE  Will,  171. 
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Durante  AhierUiaf  administration,  39,  232,  246. 

Effects,  22. 

Enqrossmbnt  of  Wills  on  proof,  433. 
Equitablb  Contebsion,  157. 
Ebabures,  180.     See  Altebatioks. 

when  revocation,  193. 

restoring  words  erased,  194. 
Estate.     See  Pebsonal  Pbopbbty. 

of  intestates  vested  in  jndge,  144. 

''        without  known  relatives.     See  CBOWir» 

of  small  value,  64. 

Evidence,  letters  probate  and  administration  received  in,  16,  17,  417. 
rules  of,  statutory  provisions,  33. 
in  support  or  elucidation  of  a  will,  173. 

parol,  of  the  original  words  of  a  legacy,  193. 

in  suits,  33,  357. 

mode  of  taking  in  Con.  B.,  31. 

viva  voce  examination,  31,  389. 

of  parties,  witnesses,  i&c.,  28. 

to  identify  testamentary  papers,  199. 

commission  to  take,  31. 

affirming  alterations  in  a  will/ 190. 

to  rebut  suspicious  app«Arances  on  will,  196. 

See  Pboof. 

Examination  of  persons  as  to  testamentary  papers,  29. 
of  witnesses,  commission  for,  31,  32. 

Exclusion  of  words  from  probate,  160, 161, 196. ' 
of  subscription  of  non-attesting  witness,  189. 

Execution  of  will  or  codicil,  179, 184. 

requirements  of  Wills  Act  as  to,  1 84,  424. 
proved  by  affidavit  of  attesting  witness,  179,  182. 
by  other  evidence,  179, 182. 
negatived,  189. 
presumption  as  to,  178. 
genuine,  upheld,  186. 
mode  of,  deposed  to,  184. 
defective,  184. 

ExEcuTOBS,  general  probate  to,  169. 

compensation  or  allowance  to,  152,  327. 
nominate,  170. 

appointed  according  to  the  tenor  of  the  will,  170. 
poUorejurey  170. 
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ExECUTOBS  (continued) — 

indefeasibility  of  his  title,  170. 

will  proved  by,  170. 

power  reserved  to,  172. 

when  not  reserved,  170. 

granted  to  one  on  renunciation  of  the  other,  170. 

lunatic  or  imbecile  not  joined  in  the  probate,  259. 

renunciation  by.     See  Rrnunciatiok. 

intermeddling,  321. 

for  life,  does  not  trsJismit  executorship,  175,  283. 

appointed  until  a  specified  event,  243. 

identity  of  required  to  be  proved,  431,  433. 

no  person  to  act  as,  after  grant  of  administration,  47. 

bankrupt,  insolvent,  or  a  felon,  170. 

of  unsound  mind,  171,  259, 304. 

substituted,  283. 
Executor  of  will  of  feme  caverte,  general  administration  (will)  to,  being 

husband,  236. 

put  on  proof  of  will  by  parties  showing  an  interest,  332. 
Executor's  Oath.    See  Oath.     See  Rules. 
Executorship,  Chain  or  transmission  of,  173. 
Executrix  during  widowhood,  transmits  executorship  if  she  dies  a  widow, 

175. 

feme  taking  probate,  172. 

probate  refused  to,  on  husband  dissenting,  172. 
Exemplification  of  foreign  grant,  291. 

proved,  173. 

Father,  administration  to,  216. 
Fees,  schedules  to  S.  0.  Act,  61,  62. 

and  costs,  53,  55. 

to  be  taken  in  non-contentious  business  (Tables)  139, 143. 

in  contentious  business,  412. 

to  be  taken  by  judges,  54. 

by  Registrars,  54. 

by  Attorneys  and  Barristers,  54,  132. 

of  officers,  131. 

probate,  payable  to  Crown,  55,  61,  63. 
Fblok,  administration  of  effects  of,  207,  210. 
Feme  Coverte,  will  of,  169,  172. 

administration  to,  208. 
Feme  executrix,  172,  262. 

taking  probate,  172. 

probate  refused  to  on  husband  dissenting,  172. 
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FiLDVo  pleadings. 

time  for,  346. 

may  be  extended.    See  Time. 
Filling  up  Grants,  433. 
FixBD  Place  of  Abode,  24. 

where  testator,  &c.  had  no,  25,  37. 
FoBKiGN  GBAin',  not  eflectual  in  Ontario,  146. 

"  folloTved  by  Sorr.  Conrt.    See  ExxMPLiiiCAiioir. 

FoBBiGN  Law,  proof  of,  296. 

judgments,  419. 

grants  according  to,  287. 
FoRBiGN  Wills,  how  proved,  289. 

translation  of,  295. 
FoBBiGNBBS,  administration  of  estates  of,  220,  288. 
FoBGEBY  of  signature  of  Judges,  &c.,  30. 
FoBMA  Paupebiu,  suits  in,  339. 
FoBMs.     See  Index  of  Fobms. 

Gazbttb,  notice  to  be  published  in,  37,  39. 
Gbakdchild,  and  other  relatives,  administration  to,  216. 
Grants,  general,  155,  202. 

proofs  to  lead,  36. 

effect  of,  all  parfcs  of  Ontario,  25. 

joint,  236. 

save  and  except,  268. 

caterorunif  269. 

de  bonis  non,  276. 

second  or  supplemental,  283. 

alterations  in.    (See  Alterations.) 

revocation  of,  297. 

subsidiary,  made  after  revocation,  304. 

void  and  voidable,  25. 

according  to  foreign  law,  287. 

under  54th  section,  47,  270. 

limited,  made  before  1st  Sept.  1858,  60. 

relation  back  to  time  of  death,  203. 

(See  Administration,  Probate,  Limited  Grantr.) 
Guardians  of  Infants. 

appointment,  control  and  removal  of,  65,  70,  130. 

testamentary,  66,  70,  71. 

appointed  by  the  Court  of  Chancery,  67. 

appointed  by  a  Surrogate  Court,  67. 

elected  by  minors,  78,  253. 

G  G 
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GuAKDiANS  OF  INFANTS  (continued), 
auigned  to  infants,  254. 
taking  grant  as  a  representative,  78. 
authority  of,  69. 
removal  of,  69,  70. 
grant  of  administration  to,-  78,  251. 
practice  and  procedure,  ,78,  ISO. 
Act  respecting,  65. 
petition  to  Superior  Courts,  72. 

GUASDIANSHIP. 

next  of  kin  may  renounce,  322. 
powers  of  Surrogate  Courts,  69,  72. 
suits  respecting,  364.    ^  » 

Handwriting  of  Testator,  how  proved,  182. 

Hbabing,  23,  28,  388. 

Hbir-at-Law  may  be  cited  or  intervene  when  Will  affects  realty,  43. 

entitled  to  a  jury,  27. 
Husband,  administration  to,  209. 

administration  (will),  236. 

administrations  to,  save  and  except,  268. 

administration,  cceterorum  to,  269. 

Idem  Sonans,  rules  as  to  names,  88,  432. 

Identitt  of  executor  or  administrator  to  be  proved,  432, 433. 

of  deceased,  432,  433. 
iLLEGrriMATE  pcrsous,  221,  222. 
Ibcpounding  a  former  grant  in  lieu  of  revocation,  305, 
Incorporated  papers  proved  with  will,  198,  434. 
Incorporation  by  reference,  198,  201. 

of  a  deed,  198,  201. 

of  the  will  of  another  person,  198,  201. . 

of  revoked  will  of  another  person,  199. 

of  a  former  will  of  the  testator,  199. 

of  papers  invalid,  per  se,  199. 
Increased  Amount,  285. 

estates,  re-sworn  in,  285. 
Interpretation  Clause. 

S.  C.  Act,  15. 

Wills  Act,  421,  422. 
Interveners,  339,  370,  384. 
Invbntort,  citations  to  exhibit,  325. 

and  account,  suit  for,  358. 
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Issue,  delivery  of,  354. 

form  of,  246,  387. 

of  law  and  fact,  355. 
Issunro  of  Grants,  436. 

JoncT  Grants,  204,  236. 

limited  to  three  persons,  205. 

a  sole  grant  preferred,  204. 

sorviyorship,  238. 
Judges  of  Surrogate  Courts,  17. 

junior,  18. 

oath  of  office,  18 

may  make  rules,  53. 

fees  to,  54. 
JuDOMKNTS,  colonial  or  foreign,  proof  of,  418,  419. 

may  be  given  after  term,  28. 
Jurats,  81 .     See  Affidavits. 
Jurisdiction  and  powers  of  Surrogate  Courts,  22. 

of  Judges  as  to  rules,  orders,  and  procedure,  58,  59. 

exercised  in  name  of  Her  Majesty,  22. 

on  trials  before  a  jury,  26,  27,  35. 

in  part  concurrent  with  that  of  Court  of  Chancery,  13. 
Jury,  powers  of  Court  to  try  by,  26. 

finding  of,  entered  on  the  Record,  389. 

heir  at  law  entitled  to,  355. 

Chancery,  Court  of,  may  cause  questions  to  be  tried  by,  35. 
Justification  by  Sureties,  40,  51. 
Jus  Habentium  Grants,  253. 

to  guardian  of  infants,  78,  253. 

Kin.    See  Next  of  Kin. 

Knowledge.    See  Testator's  Knowledge. 

Legacy,  administration  (wUl)  to  assignee  of,  233. 

restoration  of,  193. 
Legatee,  administration  (will^  to,  233. 

administration  (wiU)  de  bonis  non,  278. 

universal,  218,  273. 

See  Residuary  Legatee. 
Letters  of  Administration.    See  Administsation. 
Letters  Prorate.    See  Probate. 
Life  A8suR.vN0Ey 

limited  grant  as  to,  178, 263. 
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Ldiitbd  GvLAim,  39,  78^  242. 

to  particular  property,  248. 

to  tnut  property^  249. 

will  of  feme  coverte,  246^  247. 

form  of  limitation,  248,  251. 

to  guardians,  257. 

to  committee  of  lunatic,  259. 

to  attorney  of  executors,  261. 

to  a  creditor,  261. 

form,  262. 

to  attorney  of  residuary  legatee,  263. 

pendente  lUe,  263. 

cKi  {item,  266. 

saye  and  except,  268. 

eceterorum,  269. 

special  circumstances,  270. 

persons  entitled  to  general,  not  permitted  to  take,  77. 

during  widowhood,  246. 
LigT  OF  Grants  sent  to  Surrogate  Clerk,  21,  88. 
LuNAOT  proved  by  affidavit,  260. 
Lunatics,  grants  for  use  and  benefit  of,  259. 

grants  for  use  of,  de  bonis  non,  273.    See  Special  Circumstancbs. 
Lost  Wills,  197. 

probate  of,  243. 

Maintsnancb  of  Infants,  72, 73. 
Makinebs,  probate  of  wills  of,  161, 166,  424. 
Makkino  will,  when  proved,  78,  279, 433t. 

or  the  original  grant,  279. 
Marksman,  illiterate  person,  186. 
Marbiaob,  presumption  in  favour  of  validity  of,  209. 
Married  Woman,  principal  or  surety,  208. 

will  of,  by  virtue  of  a  power,  181. 

living  separate,  169,  212. 

cestui  que  trust,  239. 
Minors,  guardianship,  65. 

incapable  of  making  will,  176,  423. 

grants  for  use  and  benefit  of,  253. 

renouncing,  322. 

cited,  308. 

passed  over,  257. 

electing  their  next  of  kin,  258. 

a  stranger  or  distant  relative,  258. 
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Minors  (continued), 

court  not  oonduded  by  choice  of,  258. 
may  refuse  to  elect  next  of  kin,  258. 

MODB  OF  EXEOXTTIOK,  184. 

MoxET,  payment  out  of  Court,  882. 
MoRTOAOE,  interpretation,  423. 
Mother,  administration  to,  216. 
Motions,  29. 

practice,  Con.  B.,  865, 435. 

Nephew,  administration  to,  216,  218. 
New  Trial,  27,  368,  388. 
Next  Friend,  infants  may  elect,  78,  257. 
Next  of  Kin,  to  be  cited,  when,  307. 

administration  to,  203. 

administration  de  bonis  non  to,  276. 

to  the  husband  of,  208. 

legal  representative  of,  217. 

joined  with  widow,  ^7. 

preference  of,  inter  «e,  205,  216. 

administration  to,  until  a  will  be  found,  246. 

absolute  grant  to,  where  the  widow  is  a  lunatic,  261. 

of  minors  and  infants,  entitled  to  their  guardianship,  257,  258. 

may  renounce  it,  258,  322. 

of  lunatic,  grants  to,  260. 
Niece,  administration  to,  216. 
Nominee  of  majority  of  interests,  administration  to,  206. 

next  of  kin,  275. 

guardian,  252. 
Non-Attestino  Witness'  subscription  excluded  from  Probate,  189. 
Notary  Public,  declaration  of  transmission  sworn  before,  150. 

affidavit  sworn  before  out  of  Ontario,  419,  420. 
Notarial  Copt  of  deed  proved,  201. 
Notice  of  Applications  for  grants  to  Surrogate  Clerk,  40,  70. 

of  application  for  letters  of  guardianship,  67. 

to  Attorney  General,  220. 

by  party  opposing  will,  of  non-prodnction  of  witnesses,  395. 

of  intention  to  use  letters  probate,  etc.,  on  trial,  417. 

to  admit  documents,  388. 

of  setting  down  cause,  356,  387. 

of  trial,  387. 

to  creditor  to  send  in  claims,  328. 
Nunoupatiye  Will.    (See  Soldier,  Mariner.) 

effect  of  Wills  Act,  163. 
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Oaths  of  executors  and  admisistraton  to  be  in  writing,  77. 

before  whom  sworn,  30. 

of  administrator,  so  worded  as  to  dear  off  prior  interests,  77. 

to  lead  grant,  when  may  be  taken,  76. 

recitals,  special  or  limited  grants,  77. 
Objsctiok  to  proposed  administrator,  grounds  of,  239. 
Obliterations,  180, 190.    {See  Alterations.) 
Ofpicb  Copy.     (See  Copy.) 

OfTiciAL  As8ioNE£,^of  bankrupt,  administration  to,  225. 
Official  Certificate,  (;See  Copy),  45. 
Omission,  supplied  in  wills,  161. 
Orders  and  Decrees,  how  enforced,  26,  356. 

to  be  noted  by  Registrar,  83. 
Order  for  production  of  instruments  or  writings  testamentary,  29,  357. 
Orders,  general  rules  and,  of  1858,  74. 
Order  of  judge,  citation  to  issue  on,  78. 

Particulars  of  papers  propounded,  346. 
Payments  under  revoked  grants,  validity  of,  49. 

indemnity  to  persons  making,  58. 
Parol  evidence  to  show  the  original  words  and  figures  of  an  erased  or 

obliterated  legacy,  193. 

in  identification  of  paper  referred  to  in  will,  199. 
Parties  to  a  suit,  333,  384. 
Pedigree.  275,  361. 
Penalty.     (See  Bond.) 
Pencil  writing,  346.  • 
PendenU  Lite,  Administration,  44,  263. 
Personal  estate,  interpretation  (Wills  Act),  423. 

probates  relate  to,  155. 

mortgages,  Bhips,^&c.,  25. 

life  insurance,  178,  263. 

of  intestates,  vested  in  the  judge,  144. 

distribution  of.    (See  Distribution.) 

devolving,  25,  163. 
Personal  Representative,  144. 
Persons  having  derivative  interest,  217. 

dying  in  itiiiere,  220. 

dying  without  known  relations.     (See  Administration.) 
Petition,  application  by  (S.  C.  R.  5),  76. 

proceeding  by,  in  Con.  B. ,  366,  390. 

questions  to  be  heard  on,  367,  390. 

answer  to,  390. 
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Plaintiffs,  who  may  be,  in  proving  a  will  in  solemn  form,  333. 
Plea,  filing  and  delivery  of,  386. 

amendment  of,  348,  386. 
Pleadings,  385. 

time  for  filing,  346. 

amendment  of,  348,  386. 

general  rules  as  to,  350. 

irrevelant  matter  struck  out,  350, 

form,  in  interest  cause,  361. 
Pleas,  various,  347. 
Post  Office  Address,  79,  385. 

POSTEA,  389. 

PowEK  reserved  to  an  executor  to  prove  a  will,  172. 

of  attorney  to  take  grant,.40,  261,  263. 
Practical  Directions,  431. 
Practice  of  Surrogate  Courts,  how  governed,  1. 

general  statutory  rules,  23,  36,  42,  46. 

in  common  form.     {See  Rules.) 

according  to  practice  of  Court  of  Probate  in  England,  when,  36. 

in  contentious  business,  329. 

in  proving  execution  of  wills,  179. 
Practitioners  of  the  Surrogate  Courts,  55,  75. 
Preference  of  next  of  kin,  inter  se,  205,  216. 

of  residuary  legatees,  313. 

of  creditors,  200,  240. 

of  guardian,  224. 
Preeooative  Court  practice,  1,  10. 
Presumption  of  law  against  alterations  in  wills,  192. 

in  favour  of  alterations  before  Wills  Act,  195. 

in  favour  of  validity  of  marriage,  209. 

in  favour  of  sanity,  177. 
Presumptive  proof  of  death,  31 5. 
Prior  Eights,  Oath  &c.  so  worded  as  to  dear  off,  76. 
Priori  Pstenti,  grant  to,  206,  236,  241. 
Priority,  rights  of  among  claimants  for  grant,  313. 
Probate,  Court  of.    (See  Court.) 

general,  155,  170. 

not  to  issue  until  seven  days  from  death,  76. 

to  all  the  executors,  170. 

to  one  executor  on  the  renunciation  of  the  other,  170. 

refused  to  feme  executrix,  her  husband  dissenting,  172. 

to  an  executrix  during  life  or  widowhood,  175,  243. 

double,  172,  434. 
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P&OBATB  {continued), 

of  an  earlier  will,  173. 

of  a  codicil  separate,  173. 

of  an  original  will,  155, 171. 

of  an  authentic  copy  of  a  will,  172,  284. 

of  a  copy  of  a  lost  wiU  or  codicil,  197,  243. 

effect  of,  60. 

of  substance  or  contents  of  lost  will  or  codicil,  244. 

of  a  draft  wUl,  243. 

of  an  affidavit  of  scripts,  244. 

of  a  deposition  of  a  witness,  or  an  extract  therefrom,  244. 

of  a  more  authentic  copy  of  a  will,  284. 

of  wills  made  before  1st  January  1874, 182. 

of  wills  of  soldiers  and  mariners,  161. . 

of  foreign  wills,  289. 

of  a  translation  of  a  foreign  will,  295. 

after  the  termination  of  suits,  359. 

of  a  blank,  193. 

words  excluded  from,  196. 

subscription  of  non-attesting  witness  excluded  from,  189. 

exemplification  of,  291. 
Probate,  Cessate,  to  a  substituted  executor,  283. 

to  an  executor  on  becoming  sane,  284. 

on  attaining  his  majority,  or  returning  to  Ontario,  283,  284. 

after  a  grant  made  to  his  attorney,  283,  284. 

of  the  original  will,  after  probate  of  copy,  283,  284. 

after  administration  jyeyulenU  lite,  283,  284. 
Probate  limited  to  administer  a  particular  estate,  246,  248. 

of  a  codicil  limited,  until  lost  will  be  found,  245. 

of  a  will  of  a /erne  coverte,  248. 

of  will  without  litigated  codicil,  172. 

to  appointing  an  executor  of  goods,  en  autre  droit,  248. 

of  authentic  copy  of  will  or  exemplification,  172. 

Probate,  save  and  -except,  268. 

cctterorum,  269. 
Probate  in  Solemn  Form,  331. 

requisite  for  obtaining,  332. 

generally  irrevocable,  333. 
Proobdure  in  a  suit  of  proving  a  will  in  Solemn  Form,  341. 

in  non-contentious  business,  75. 
Production  of  Deeds,  &c.,  29,  356. 

of  will  by  Registrar  on  trial,  21. 

of  testamentary  papers,  how  enforced,  29, 78,  357. 
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Pboof,  adminicular  of  a  will,  d7,  176. 

of  will  in  solemn  form  36, 43,  337. 

when  applicant  not  next  of  kin,  37,  39. 
Pboofs,  to  lead  fO'ant,  36. 

in  detail  of  wills,  176. 
Pbopbrty  in  county  left  by  deceased,  founds  jurisdiction,  25,  37. 

affidavit  of,  231. 

See  Real  Estate. 
Pbqpound  a  wiU,  parties  cited  to,  336. 
Proving  a  wilL     {See  Probate.) 
Proxies,  368. 

Quebec,  exemplifications  from,  294. 
QiTESTioNs  to  the  Jury,  Cou,  B.,  26,  355. 
See  Jury. 

Real  Estate, 

interpretation,  422. 

grant  by  Surrogate  Court  of  county  in  which  deceased  had,  25 

will  affecting,  heirs,  &c.,  may  be  cited,  43,  157,  389. 

value  of,  to  be  included  in  bond,  when,  47. 
Receivers,  14. 

Recitals  in  oaths  and  letters,  77. 
Record,  Surrogate  Court,  a  Court  of,  16. 

in  contentious  business,  356,  387. 

finding  of  the  jury  or  decision  of  the  Judge  entered  on,  389. 
Records  of  former  Court  of  Probate,  60. 
Reference  to  Superior  Courts,  33. 

Reference,  incorporation  of  papers  by.    See  Incorporation. 
Registerino  will  under  Registry  Act,  17,  292. 
Registrar  of  Surrogate  Courts,  19. 

duties,  20,  21,  80. 

fees  to,  54. 

death,  resignation  or  removal  of,  19. 

of  county  of  York,  19. 

oath  of  office,  19. 

office  in  Court  House,  20. 

office  to  be  depository  of  wills  of  living  persons,  20. 
'  may  prepare  application,  affidavits,  82. 

duties  as  to  estates  of  small  value,  52. 

office  hours,  81. 

communications  to,  from  Surrogate  Clerk,  89. 
Rehearing  a  Cause.    Con.  B.,  358. 
Relations^  persons  dying  without  known,  219,  307,  428. 
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Rbmoyal  of  cause  to  Court  of  Chancery.     Ste  Chancbry^  33,  86. 

of  guardian,  71. 
REaruNoiATioir,  320. 

by  executors  and  others,  50,  320. 

executor  forfeits  bequest  by,  60. 

prior  to  limited  administration,  77. 

by  nonappearance  to  a  citation,  311,  323. 

notice  of,  to  Surrogate  Clerk,  80. 
Kbplioation. 

filing  and  delivery  of,  347. 
RspRESEKTATiVB,  personal  necessity  for,  144. 

of  widow  or  next  of  kin,  217. 
Rkpublioation  of  will  by  codicil,  184. 

See  Revival. 
Reservation  of  power  to  executor  to  prove,  172. 
Residence  of  infant  in  county,  guardian,  65. 
Residuary  Legatee. 

definition  of,  233. 

preference  of,  irUer  se,  234,  239. 

grant  to,  217,  233,  234. 

personal  representative  of,  233,  234. 

assignee  of  (by  voluntary  assignment),  235. 
Residuary  Legatee  for  Life,  grant  to, 

See  also  ADMiNiSTRATiON  (Will)  de  bonis  notiy  and  Limited  Adminis- 
tration (Will). 
Residuary  Legatee,  in  Trust,  grant  to,  236,  278. 
Residuary  legatee  may  propound  a  will  (Con.  B.),  332. 
Bes  Judicata f  13. 

Restoration  of  erased  or  obliterated  words  in  a  will,  192,  193,  194. 
Retractation  by  executor  or  next  of  kin,  323,  324. 

before  a  grant  passes,  allowed,  323. 

not  required  from  a  party  cited,  325. 
Revival  of  wills,  184,  426. 
Revocation  of  temporary  grants,  48. 

grounds  of,  298. 

subsidiary  grants  made  in  lieu  of,  304. 

payment  under  revoked  grants,  validity  of,  49. 

of  wills,  159,  194,  425. 

of  legacy  by  substitution,  193,  194. 

without  substitution,  193,  194. 

dependent  relative,  193. 

of  probate  and  administration,  22,  297. 

of  temporary  grants,  48. 

suits  for,  22,  362. 
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REVOCATORY  Paper,  158. 

Bulks  or  orders  regulating  procedure,  statutory  provisions,  68,  69. 

judges  to  make,  57. 

for  contentious  business,  E.  C.  P.,  383. 

common  form  business,  74. 

temporary,  74. 

as  to  guardians,  130. 
Rules  of  construction,  90. 

of  civil  law,  resorted  to,  214. 

SAViNOfj  Bank,  Dominion  Government,  149. 

Post  Office,  148. 

other  savings  banks,  150,  151. 

transmission  of  shares,  150. 

declaration  and  letters  probate  required,  150. 
Scotch  Wills,  245. 

grants,  292. 
Scripts,  affidavit  of,  345,  346,  386. 
Seals  of  Surrogate  Courts,  16, 84. 

counterfeiting,  felony,  30. 
Seal  of  Court  of  Chancery,  417. 
Seamen,  probate  of  will  of.     See  Mariners. 
Searches,  21. 

Securities  from  administrators,  repeal  of  certain  provisions,  51. 
Security.     (See  Bond.) 

for  costs,  34,  380. 

on  removal  to  Chancery,  34. 

to  executor,  371. 
Selection,  principles  on  whj»;h  Court  selects,  238. 

of  administrator  by  the  Court  e  plwribus,  23, 263. 
Separate  Property    (See  Feme  Covertb),  212,  274. 
Sequestration,  79.     (See  Attachment). 
Service  of  Citation,  308,  343,  390. 
Service  on  Minors.     See  Citation. 
Setting  down  cause,  377. 
Ships.     See  Personal  Property. 
Short-Hand  Writers,  416. 
Signature  of  testator,  position  of,  184. 

may  be  mark  or  stamp,  186. 

(See  Wills.) 
Sittings,  17.    (Set  Surrogate  Courts). 
Soldiers'  Wills,  probate  of,  161,  424. 
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SoLUor  FoBM,  proof  of  willa  in,  statatory  proyisioiiB,  43. 

proceedings  in,  321,  345. 

if  will  affeots  real  estate,  heirs,  Aa,  cited,  43,  338. 

Toluntary  proceedings  in,  333,  384. 

citation  to  issne,  333,  384. 

decree  on  default,  345. 
Spsoial  Circumstances,  grant  under,  47,  77^  228,  238,  240,  270. 
Spes  Successionis,  how  shown,  218,  219. 
Stamps,  fees  paid  in,  53. 
Statutes  (Ontario),  Act  respecting  Surrogate  Courts,  35. 

Act  respecting  guardians  of  infants,  65. 

Proof  of  wills  in  actions  and  suits,  417. 

Proofs  of  proceedings  in  Provincial  and  Colonial  Courts,  418. 

Foreign  judgments,  419. 

The  Wills  Act  ofOntario,  421. 

Respecting  administration  by  the  Crown  of  estates^of  intestates  in  oer- 
tain  cases,  427. 

Imperial,  p<is8im, 
Stat  of  Proceedings,  41,  368. 

on  appeal,  85. 
SuBPCENA,  or  Subpoena  Duces  Tecum,  28,  29,  388. 

to  bring  in  script,  115. 
Subscription  of  non-attesting  witness  excluded  from  probate,  189. 
Succession,  144. 

of  office  of  administrator  by  Attorney-General,  428. 
Suggestion  on  record,  48,  368. 
Suit,  commencement  of,  331 . 

failing  to  prosecute,  435. 
Summons  taken  out  by  party  cited,  311. 

after  appearance,  311. 
Summonses,  rule  as  to,  368,  393. 
Supplemental,  or  second  grants,  283. 
Sureties.     (^See  Bond.) 
Surrogate  Clerk,  18. 

an  officer  of  the  Court  of  Chancery,  16. 

duties  of,  40,  41,  42,  86,  87,  132. 

list  of  grants  to  be  transmitted  to,  21,  40,  84,  88. 

returns  to  be  made  to,  21,  65. 

notices  to,  82. 

office  hours,  86. 
Surrogate  Courts  Act,  15. 
Surrogate  Courts,  establishment  of,  12,  16. 

courts  of  law  and  record,  16. 
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Su&ROGATS  Courts  (continued), 

jiiriBdiction  and  powers  of,  22. 

seal,  16. 

sittings,  17. 

to  which  of,  grant  belongs,  24,  25. 

same  powers  as  former  Court  of  Ptobate,  23. 

grants  of,  to  have  effect  over  personal  estate  in  all  parts  of  Ontario,  26. 

discretionary  powers  of,  46. 

roles  and  orders,  common  form,  74, 130. 
SxTBYivoRSHiP  of  joint  grantees,  238.     See  CoBfMOBiBNTBs. 
Suspicious  Appearances,  on  face  of  will  or  codicil,  181, 196. 

evidence,  181,  196. 
Taxation  of  Costs.     (See  Costs.) 
Temporary  Grant,  in  absence  of  next  of  kin,  39,  246. 

revocation  of,  48. 
Terms  of  Court,  28. 
Terms  imposed  by  the  Court,  348. 
Testamentary  Guardian.    (See  Guardian.) 
Testamentary  Papers,  production  of,  29,  78.     {See  pRODUonoN.) 
Testamentary  Capacity,  176. 
Testator's  Identity.    (See  Identity.) 

Testator's  knowledge  of  contents  of  his  will,  evidence  required,  81,  168. 
Testator's  Domicile.    (See  Domicile.) 
Time,  further,  to  declare  or  plead,  347,  391. 
Translation  of  Foreign  Will,  295. 

Transmission  of  Executorship,  173.     (See  Chain  of  Ezbgutobehzp.) 
Trial,  Con.  B.,  355. 

directions,  355. 

question  for,  to  be  reduced  to  writing,  27. 

setting  down  cause  for,  356. 

time  for,  357. 

new  trial,  27,  358. 

See  Jury. 
Trustees  under  marriage  settlement,  grant  to.  212. 

grant  to  new,  249. 
Trustees*  Effects,  administration  of,  limited,  249,  282. 

de  bonis  non  (limited),  249,  282. 
United  States. 

exemplifications  from,  294. 
Universal  Legatee. 

administration  (will)  to,  233,  293. 
Validity  of,  will  disputed,  43. 

probate,  evidence  of,  when,  16,  17. 

tried  in  Surrogate  Courts,  330,  331. 
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Validity  (continued), 

of  payments  under  revoked  grants,  49. 

of  marriage,  209. 
Ya&iakob  between  application  and  affidavits,  76. 
Void  and  voidable  grants,  25. 
Wamting  to  Caveat.     See  Caveat. 
Widow,  administration  to,  203,  211. 

jointly,  with  next  of  kin,  237. 

excluded  from  administration,  211. 

of  unsound  mind,  212. 
Wife  of  felon,  administration  of  effects  of,  210. 
Will,  interpretation,  15,  422. 

characteristics  of,  177. 

attestation,  179,  182,  188,  423,  493. 

execution  sworn  to,  182,  185,  423. 

probate  of.     (See  Probate.) 

duplicate,  171. 

sent  abroad  for  examination  of  witnesses,  32. 

codicils  proved  with,  171. 

proved  without  a  litigated  codicil,  172. 

proved  alone,  when  codicil  has  been  lost,  244. 

authentic  copy  of,  proved,  172. 

probate  of,  earlier,  173. 

marked  with  insanity,  passed  over,  177. 

shown  by  affidavit  to  be  invalid,  passed  over,  189. 

marked  when  sworn,  78,  279,  434. 

evidence  in  support  of,  when  required,  173. 

alterations,  how  engrossed,  433. 

other  papers,  &c. ,  incorporated  with,  198. 

copy  of  will  proved,  172. 

contents  of,  proved,  244. 

draft  of,  proved,  243. 

substance  of,  proved,  244. 

oi  feme  coverte,  248. 

official  copy  may  be  obtained,  45. 

proof  of,  in  actions  and  suits  (Stat.),  417. 

of  wife  of  felon  convict,  210. 

papers  incorporated  by  reference.    (See  Inoorpo&atiok.) 

subpoena  to  produce  on  trial,  21,  417. 

delivery  out  of  Registry,  21. 

of  living  person.    (See  Depository.) 

of  Soldiers  or  Mariners,  161. 

foreign,  how  proved,  289. 

made  before  1^  January,  1874,  182. 
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* 

Wills  Act  op  Ontario — 

power  to  dispose  of  property  by  will  (Sec.  10),  423. 

Will  of  person  under  twenty-one  years  invalid  (Sec.  11),  423.- 

to  be  in  writing  (Sec.  12),  423. 

execution  of,  423. 

attestation,  423. 

position  of  signature,  423. 

appointment  by,  in  exercise  of  power  (Sec.  13),  424. 

of  Soldier  or  Mariner  (Sec.  14),  424. 

publication,  other,  not  required  (Sec.  15),  424. 

incompetency  of  attesting  witness,  not  to  invalidate  (Sec.  16),  424. 

devise  or  bequest  to  attesting  witness  void  (Sec.  17),  425. 

creditor  admitted  a  witness  notwithstanding  charge  (Sec.  18),  425. 

executor  not  incompetent  as  witness  (Sec.  19),  425. 

revoked  by  marriage  (Sec.  20),  425. 

not  by  presumption  of  intention,  alteration  in  circumstances  (Sec 
21),  426. 

how  revoked,  viz.,  by  codicil,  &c.  (Sec.  22),  425. 

obliteration,  interlineation,  or  other  alteration  (Sec.  23),  426. 

revoked  Wills,  how  revived  (Sec.  24),  426. 

operates  as  to  testator's  interest  at  time  of  his  death  (Sec.  25),  426. 

speaks  from  death  (Sec.  26),  426. 
Witnesses,  attendance  of,  29,  857. 

allowance  to,  416. 

Subscription  of  non-attesting,  excluded,  189. 

negativing  execution,  189. 

interested,  183,  424,  425. 
Witnesses  and  Evidence,  28,  29. 

examined  orally  in  open  Court,  24. 

commission  for  examination  of,  31,  32. 

subscribing,  to  swear  to  execution,  76,  179,  182. 

absence  of  to  be  accounted  for, 

(Atid  See  Evidence.) 
Words,  atrocious,  offensive,   or  libellous,  excluded  from  probate,  160, 
161,196. 

or  figures  restored,  192. 
ToKK,  County  of,  special  provisions  as  to  appointment  of  Begistrari  19. 

terms  of  Court,  28. 

suits  pending  in  Court  of  Probate  transferred  to,  330n. 


